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BOOK  IV. 


DISSOLUTION  OF  THE  CONTRACT  OF  LEASE. 

Haying  thus  examined  the  modes  in  which  the  contract  of  lease 
can  be  constituted,  those  according  to  which  it  can  be  dissolved 
shall  now  be  discussed. 


OHAPTEE    I. 

GENERAL  DOCTRINE  OF  DISSOLUTION. 

• 

The  contract  of  lease  may  be  dissolved  or  terminated  either  by 
the  expiration  of  the  time  stipulated  or  during  the  currency  of 
that  time. 

In  the  former  case  the  dissolution  may  be  effected  in  one  of  two  Tennination 
ways. — let,  It  may  result  from  the  mere  lapse  of  duration,  upon  the  ^J^^  ®' 
termination  of  which  the  lessee  must  either  remove  voluntarily,  or 
be  removed  by  the  operation  of  diligence,  or  of  a  summary  action 
upon  a  conventional  obligation,  or  by  a  process  of  warning  and 
removal.    2d!,  The  lessee  may  execute  and  deliver  a  written  renun- 17  remm- 
ciation,  bearing  a  consent  that  the  landlord  may  upon  the  expira-  ^^^' 
tion  enter  into  possession,  between  which  written  renunciation  and 
a  conventional  obligation  to  remove,  although  there  is  a  technical, 
there  is  no  solid  distinction.  And  it  has  been  laid  down  that  separate 
written  renunciations  are  seldom  executed  by  lessees  except  when 
they  are  intended  to  have  immediate  effect  before  the  expiration  of 
the  years  of  the  lease,  but  that  where  the  lessee  is  resolved  not  to 
quit  his  tack  during  his  currency,  he  contents  himself  with  a  verbal 
declaration  to  his  landlord  that  he  is  to  give  up  the  possession  at 
the  ish.^ 

^  2  Enk.  yi.  44. 
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2  GENERAL  DOOTBINE  OF  DISSOLUTION.  [b.  it.  o.  i. 

T«nniDition  [2]  A  lease  may  be  terminated  during  the  currency  in  one  of 
J^?of""  *iWO  ways,  let,  A  lease  may  be  dissv»lved  by  the  mutual  consent  of 
^^J^^jjj^.  parties,  either  express  or  implied.  Express  consent  exists  when  a 
renunciation  of  the  lease  signed  by  the  lessee  is  delivered  by  him 
to,  and  accepted  of  by,  the  lessor.^  Implied  or  presumed  consent 
exists  when  the  lessee  accepts  of  and  uses  or  acquires  any  right  neces- 
2d,  by  irri-  sBxily  inconsistent  with  the  actual  lease.  2(2,  A  lease  may  be  dis- 
^'  solved  during  the  currency  by  the  operation  of  an  irritancy,  either 
legal  or  conventional.  A  legal  irritancy  is  constituted  by  the  lessee 
allowing  his  rent  to  fall  into  arrear  for  two  full  years,  or  by  the 
lessee  deserting  possession  or  neglecting  to  cultivate  the  farm  at 
the  usual  period.*  An  irritancy  arising  from  non-payment  of  rent 
may  be  purged  by  the  tenant  at  any  time  before  decree  is  obtained 
in  a  declarator.*  Conventional  irritancies  may  be  numerous  and 
varied,  according  to  the  views  and  intentions  of  the  parties.  In  the 
ordinary  case  it  is  stipulated  that  they  shall  arise  from  the  lessee 
allowing  rent  for  one  whole  year  to  remain  unpaid,  or  from  bank- 
ruptcy or  non-residence.  Irritancies  arising  from  convention  are 
strictly  construed,  and  may  be  enforced  summarily  without  declara- 
tor or  reduction.^  These  different  modes  of  dissolution  shall  be 
examined  in  detail  in  the  following  chapters. 


CHAPTEB   IL 

TITLE  NECESSAEY  TO  PURSUE  A  EEMOVING. 

Voiontary         When  the  contract  of  lease  is  dissolved  by  the  natural  expira- 
mio^Dg!^  tion  of  the  period,  and  the  tenant  removes  in  consequence  of  an 
obligation  or  promise,  the  removal  is  termed  voluntary,  in  con- 
tradistinction to  a  removal  effected  by  diligence  or  action,  which 
is  styled  a  forced  or  judicial  removing.*    But  although  not  distinctly 
laid  down  in  the  Books,  there  is  a  distinction  between  an  actual 
Obligation   Voluntary  removal  and  an  obligation  to  remove  voluntarily.    For 
nSSy.  til©  former  involves  the  fact  that  the  subject  is  actually  left  open  to 
be  taken  possession  of  by  the  lessor  or  the  new  lessee,  while  the 
latter  may  require  to  be  legally  enforced,  or  may  be  passed  from  by 

1  2  Ciaig,  iz.  3 ;  2  Stair,  is.  35 ;  S  Enk.  fU  iup.,  and  Notes ;  2  Rosd'Lect 

Baakt  ix.  47;  2  Enk.  vi.  44;  1  BeU  on  497. 
Leases,  624,  Note  a.  *  Bankt.  til  tup.;  2  Boas'  Lect  497-8; 

>  A.  of  S.,  14  Dec  1756,  Ersk,  ut  w/p,  Ersk.  ut  «up.;  1  Bell's  Com.  81. 

s  2  Stair,  ix.  32  ;  2  Bankt  ix.  23;        «  2  Ciaig,  ix.  3;  2  Stair,  ix.  37. 
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implication  arising  from  the  lessee  retaining  possession.  No 
observation  need  be  made  upon  a  voluntary  removing  actually 
effected. 

[3]  In  order  to  pursue  a  removing,  a  title  is  necessary  if  the  ^  ^^^  ^ 
action  is  directed  against  a  lessee  who  derives  his  right  fromiiionee 
another  than  the  pursuer  himself.    But  a  lessee  deriving  his  right  fc^*  "^* 
from  the  pursuer  cannot  question  his  title.  S^^i^ 

In  discussing  the  subject  there  shall  be  examined — let,  The 
incapacity  of  a  lessee  to  dispute  the  title  of  a  lessor  from  whom  he 
derives  his  right ;  2d,  The  nature  of  the  title,  founded  on  infeft- 
ment  of  property  or  liferent,  or  gifts  of  non-entry  or  escheat ;  3rf, 
Joint  rights,  as  those  of  liferent  and  fee,  or  common  property ;  4^A, 
The  title  arising  from  an  apprising  or  an  adjudication ;  Sth,  Terce 
and  courtesy ;  6th,  The  title  of  an  heir ;  7th,  That  of  a  lessee  with 
express  or  implied  powers  to  remove ;  and  8th,  That  of  adminis- 
trators, as  tutors  and  factors.^ 

Section  I. — ^Lessee  cannot  Question  Title  of  Lessor  from  whom 

HE  Derives  his  Bight. 

The  rules,  first,  that  a  lessee  cannot  object  to  the  title  of  him 
from  whom  his  own  right  flows,  nor  invert  the  possession  obtained 
from  him ;  and  second,  that  although  a  lessor  should  have  no  title, 
action  is  competent  to  him  to  remove  a  lessee  deriving  right  from 
himself — are  founded  on  the  nature  of  the  contract,  and  are  laid 
down  in  all  the  Books.  ^ 

Accordingly  it  has  been  decided^^Jlrst,  that  a  judicial  confession  Decided 
of  beiug  tenant  proves  against  the  defender  in  a  removing,  and  ^^*^^°*^' 
serves  loco  titidi  to  the  pursuer.^  Second,  That  there  is  no  necessity 
to  produce  a  sasine  in  removing  a  tenant  holding  from  the  pursuer 
himself.*  Third,  Whatever  right  is  requisite  in  an  heritor  when 
insisting  against  tenants  not  deriving  right  from  him,  his  title  can 
never  be  controverted  by  his  own  tenants,  let  it  be  ever  so  defective.* 
Fourth,  In  all  questions  about  leases  it  is  to  be  presumed  that  the 
granter  of  the  lease  had  a  sufiBcient  title  in  his  person  if  nothing 
appear  to  the  contrary.  The  lessee  has  no  right  to  call  for  produc- 
tion of  the  title  of  his  lessor  merely  that  he  may  be  more  sure  that 
his  lease  is  good.® 

1  Shand'8  Practice  of  the  Court  of  Ses-  ^Agnew  v.  Corcapliie,  1631,  Mor. 
8ion,  656-6.  13,796. 

2  Balfour  469,  c  xri.;  2  Craig,  ix.  20  «  York  Buildings  Co.  v.  Sir  J.  Car- 
and  28;  2  Stair,  ix.  41,  and  4  Stair,  xxvi  negie,  1764,  Mor. 4054.  Stewart  v.  Bums, 
8;  2  Bankt  ix  54;  2  Ersk.  vi.  61.  &c.,  1802,  Hume  668.  Paxton  v.  Slack, 

<  Hamilton  v.  Crawfiud,  1683,  Mor.     1803,  Hume  66a' 
13,784^14,023.  ^Dennistoun,  Macnair   and   Co.    v. 

MTarlane,  1808,  Mor.  App.  (Tack)  14. 
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Fifths  A  lessee  is  not  entitled  to  dispute  his  lessor's  right  by 
pleading  that  the  feudal  title  is  not  vested  in  him.^  And  sixths  A 
iMBefram  lessee  deriving  right  from  an  undischarged  [4]  bankrupt  cannot 
^  question  his  title  to  remove  him.  Thus,  the  purchaser  of  a  house 
and  grounds  under  missives  embodying  a  contract  of  ground- 
annual,  became  bankrupt.  While  unretrocessed,  he  granted  a  lease 
of  the  subjects  for  six  months.  His  trustee  declining  to  make  up 
a  title,  or  in  any  way  to  interfere  with  the  subject  on  the  expiration 
of  the  lease,  the  bankrupt  brought  an  action  of  removing  against 
the  tenant.  The  defence  appears  to  have  imported  that  by  the 
sequestration  there  was,  eo  ipso,  a  bar  to  the  title  to  sue,  but  it  was 
held  that  the  missive  of  lease  having  been  entered  into  after  the 
sequestration  by  the  bankrupt  in  his  own  name,  and  the  lessee 
having  taken  his  title  from  him  alone,  and  being  his  tenant  for 
six  months,  he  could  not  at  the  expiration  challenge  the  title  of 
him  from  whom  alone  he  derived  his  possession,  and  therefore  that 
the  bankrupt  had  a  good  title  to  sue.* 
Title  of  Nor,  seventh,  where  by  statute  power  to  grant  leases  and  levy 

jSlSlditrt-  rents,  and  consequently  to  remove  tenants,  is  vested  in  certain 
^^'  administrators,  can  a  lessee  of  the  property  administered  object  to 

their  title  to  remove  him  upon  the  ground  that  the  administration 
is  truly  vested  in  others.  Thus,  by  the  Vesting  Act,  20  Geo.  I,  c. 
41,  the  Barons  of  Exchequer  had  the  power  of  removing  tenants, 
as  well  as  of  granting  leases  and  levying  rents.  A  removing  having 
been  brought  by  the  Barons  against  certain  tenants  on  the  annexed 
estates,  it  was  pleaded  in  defence  that  by  the  26  Geo.  II.  c,  41, 
the  trustees  on  the  annexed  estates  had  the  sole  management  of 
those  estates,  to  the  exclusion  of  the  Barons  of  Exchequer.  The 
Court,  though  inclined  to  sustain  the  objection,  had  there  been  a 
competition  between  the  Barons  and  the  trustees,  did  not  think 
themselves  entitled  to  do  so  hoc  statu  when  the  objection  was 
made  by  the  defenders,  who  had  no  right  to  found  on  the  title  of 
the  trustees,  and  therefore  the  defence  was  repelled.* 

Section  II. — Nature  of  the  Title  Founded  upon  Infeftments 
IN  Property  or  Liferent,  and  Gifts  of  Non-entry  or 
Escheat. 

Art.  1.—  The  general  rule  is  that  it  is  competent  to  proprietors  or  life- 

^1^^      renters,  or  those  having  a  title  through  gifts,  to  raise  actions  of 

1  Penman,  &c.,  v.  Martin,  &c.,  1822, 1         ^  Butter  v,  M*Donalds,  1769,  Mor. 
S.  485.  11,999;  aff.  4  April  1770. 

"  King  V.  Wieland,  25  May  1868,  20 
D.  960,  30  Jut.  574. 
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removing  in  order  to  obtain  possession,  so  that  they  may  reap  the 
fruits  or  cultivate  the  lands.^  As  a  result,  he  vrho  denudes  himself 
of  the  right  of  lands  cannot  remove  tenants.^  In  consequence,  [5] 
a  lady,  stanti  matrimonio,  having  renounced  to  her  husband  her 
right  to  certain  lands  pertaining  to  her  in  liferent,  and  having 
after  his  death  raised  a  removing,  the  renunciation  was  held  to 
have  barred  her  title  to  pursue.'  So,  it  having  been  pleaded  in  a 
removing  that  the  defendant  was  tenant  to  one  who  was  heritably 
infeft,  and  he  not  warned,  the  answer  was  sustained  that  the  alleged 
infeftment  was  reduced  at  the  instance  of  the  pursuei^s  author* 
And  the  same  judgment  was  pronounced  where  an  alleged  infeftment 
had  been  reduced  or  set  aside  by  restitution  against  forfeiture.* 

But  where  the  proprietor  remains  undivested,  the  interposition  Whether 
of  a  subordinate  right,  such  as  a  liferent  lease,  will  not  bar  his  title  by  gn«to£ 
to  sue  a  removing  of  the  actual  possessors.  A  landlord  granted  a  ^*2J^**^*^ 
writing  which  bore  that  he  received  and  rentalled  his  niece  "as  a 
kindly  tenant  for  all  the  days  of  her  life,"  reserving  to  two  tenants 
their  rights  under  their  leases,  but  assigning  the  rents  to  his  niece, 
who  was  bound,  besides  paying  rent,  to  erect  certain  buildings, 
in  an  action  of  removing  against  the  tenants  in  possession,  it  was 
held  that  these  tenants  were  not  her  subtenants,  she  not  being 
properly  a  kindly  tenant,  but  only  a  liferent  lessee,  and  that  the 
landlord,  being  undivested  proprietor,  had  a  title  to  remove  them 
without  her  concurrence.*  [It  was  held,  with  some  diflFerence  of 
opinion,  and  with  some  qualifications  and  hesitation  as  to  the  rules 
of  law  applicable  to  the  question  of  title  to  sue  in  removings,  that 
an  ex  facie  absolute  disposition  of  the  subjects  to  a  creditor  excluded 
the  title  of  a  pursuer,  who  sued  a  removing  as  one  of  two  partners 
who  had  been  infeft  for  behoof  of  the  firm,  but  who  founded  merely 
on  his  infeftment,  and  did  not  set  forth  that  he  had  the  substantial 
right  of  property  as  sole  surviving  partner,  or  that  the  tenant  had 
derived  or  continued  to  hold  her  right  from  himself.*] 

An  analysis  of  the  opinions  of  the  text  writers  and  of  the  de-  Art  2.— 
oisions  induces  the  result  that  it  must  be  deemed  to  be  an  open  nt^m^ 
question  whether,  under  a  disposition  infeftment  is  necessary  to^JJJJ?^ 
vest  with  a  title  to  sue  a  removing.^  ^SSr 

The  old  rule  was  that  infeftment  in  property  or  liferent  was  a 

1  2  Craig,  iz.  29;  4  Stair,  xziL  1-0  and  Nithsdale  v.  Tenants,  1627,  Mor. 

and  17-18,  and  xxvi.  passim.  13,788,  1  B.  S.  236. 

»  Balfour  462,  c.  xm.  *  Wilson  v,  Wilson,  21  Jan-  1869,  21 

s  Lady  Essilmont  v.  Tenants,  1582,  D.  309,  31  Jur.  164. 

Mor.  13,783. 12,046-8.  •  [TraHl  v.  Traill,  26  Oct.  1873,  1 

^  Maxwell  v.  Tenants  of  Glassock,  Rettie  61 J 

^  [See  Traill  v.  Traill,  cti.] 
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Bnfficient  title.  Production  of  the  sasine  was  suflBcient  for  removing 
possessors  who  could  not  shew  a  better  title.  If  the  defenders  had 
a  real  right  in  the  lands,  production  of  the  relative  charter  was 
necessary.  The  sasine  must  have  been  taken  before  both  the 
warning  and  the  removal.*  A  relaxation  of  this  rule  is  indicated 
by  Bankton,'  who  says  that  "  regularly  one  ought  to  have  real  right 
or  liferent  in  the  subject  before  he  use  warning  therefrom."  Erskine 
says  that  "  a  proprietor,  though  he  has  a  bare  personal  right  to  the 
lands  by  a  grant  not  perfected  by  sasine,  may  sue  tenants  to  remove 
whose  tacks  have  flowed  immediately  from  himself ;  for,  however 
defective  his  title  may  be,  it  is  the  only  foundation  of  theirs.  But 
if  a  proprietor  is  to  insist  against  tenants  or  possessors  who  derive 
their  [6]  right  from  others,  sasine  is,  by  our  customs,  a  necessary 
title  in  removing ;  and  in  that  case  he  must  make  those  others 
parties  to  the  removing  if  they  have  been  in  the  possession ;  but 
if  not,  the  pursuer  need  not  regard  them.*^  A  doubt  is  here  indi- 
cated that  even  in  the  latter  case  sasine  is  necessary,  as  the 
learned  author  represents  the  necessity  as  resting  on  custom.  In 
a  subsequent  passage  he  strongly  questions  the  doctrine,  and  holds 
that,  although  a  proprietor  not  infeft  cannot  insist  in  a  removing 
before  his  own  court,  which,  involving  an  act  of  feudal  jurisdiction, 
includes  sasine,  yet  he  seems  to  be  entitled  at  common  law,  in 
consequence  of  his  property,  to  bring  a  removing  against  tenants 
before  the  Sheriff,  whether  their  leases  have  flowed  from  himself 
or  from  others,  in  every  case  where  they  cannot  show  a  better 
right  than  his;  for,  as  his  disposition  carries  an  express  right  to 
the  rents,  the  right  of  removing  tenants  appears  to  be  a  necessary 
consequence.* 

The  decisions  have  fluctuated,  but  the  purport  of  the  older 
judgments  is  that  sasine  is  necessary,  while  there  appears  to  be  a 
variance  whether  it  was  so  ab  initio^  or  whether  infeftment  before 
the  term  of  warning  would  be  suJBScient.  The  earlier  doctrine 
seems  from  a  reported  case  to  have  been,  that  although  one  be  not 
infeft  at  the  time  of  a  warning  to  remove  used  by  him,  yet  if  he 
infeft  himself  before  the  term  it  sustains  the  warning.'^  Sut  there 
appears  even  then  to  have  been  a  difference  of  opinion  and  practice ;. 
for  the  learned  reporter  adds — ''but  I  have  heard  some  allege  that 
the  Lords  once  found  an  infeftment,  taken  after  the  term  to  which 
the  warning  was  used,  only  before  the  raising  of  the  summons  of 
removing,  sufficient  to  validate  the  warning,  which  was  a  strange 


1  2  Stair,  ix.  41;  2  Ersk.  vi.  51. 
>  2  fiankt  iz.  64. 
»  2  Ersk.  vL  61. 
*  2  Erak.  vi.  62. 


*  Fonntainhall,  EemarkB  on  Sandry 
Points  of  Law,  iv.  (Anent  Removings)^ 
3  B.  S.  161. 
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practice."^  Afterwards,  a  person  holding  a  bare  minute  of  sale 
from  the  proprietor,  having  pursued  a  removing  in  his  own  name, 
was  found  to  have  no  title  in  his  person  to  pursue  such  a  pro- 
cess.' This  judgment  appears  to  indicate  that  infeftment  a6  initio 
was  necessary.  And  it  was  relied  on  in  the  argument  in  a  subsOi- 
quent  case.* 

But  if  such  a  doctrine  could  have  been  elicited,  it  was  afterwards,  Cmm  of 
if  not  expressly  overruled,  practically  modified.  While  the  estate  nie. 
of  A  was  under  sequestration,  the  tenants  obtained  leases  by  the 
authority  of  the  Court  of  Session  for  nineteen  years  from  Whit- 
sunday 1753,  under  this  provision,  'Hhat,  in  case  of  a  judicial 
sale  of  the  lands  before  the  expiration  thereof,  it  shall  be  in  the 
option  of  the  purchaser  to  be  free  of  this  tack  at  the  expiration 
of  three  years  from  and  after  his  purchase  and  entry  to  the  lands, 
which  option  he  shall  be  obliged  to  declare  by  a  writing  imder 
[7]  his  hand  one  full  year  before  the  lapse  of  the  said  three  years, 
to  be  intimated  under  form  of  instrument."  The  estate  having 
been  purchased  by  B,  he  made  intimation  to  the  tenants  to  remove 
in  terms  of  the  above  provision.  The  tenants  objected  to  his  title 
as  not  clothed  with  infeftment.  The  (Tourt  was  of  opinion  that 
the  pursuer,  who  succeeded  to  every  right  eitherj  in  the  factor  or 
in  the  Court,  was  entitled  to  remove  the  tenants  without  infeft- 
ment, just  as  much  as  if  he  himself  had  let  the  leases.^  On  the 
same  principle,  it  was  necessarily  held  that  a  purchaser  at  a  judicial 
sale  was  entitled  to  pursue  a  removing  although  not  infeft.^  Sub- 
sequently it  was  found  that  a  decree  of  sale  is  a  sufficient  title  to 
enable  a  purchaser  to  pursue  a  removing.®  In  these  cases,  com- 
plicated with  judicial  sale,  there  may  be  deemed  to  exist  the 
peculiar  element  of  the  whole  rights  and  powers  vested  in  the 
Court  transferred  to  the  purchaser,  and  a  title  thus  created  equi- 
pollent with  sasine. 

Afterwards  the  Court,  without  expressly  deciding  that  a  sasine 
was  not  requisite,  held  that  infeftment  prior  to  the  period  of  forty 
days  before  the  term  of  Whitsunday,  and  prior  to  the  calling  of  the 
summons  of  removing,  but  posterior  to  the  date  and  execution  of 
the  summons,  was  sufficient,  by  effecting  a  combination  of  the  title 
of  the  purchaser  and  the  seller.  A  appointed  S  his  factor,  with  the 
usual  powers,  including  that  of  removing  tenants,  one  of  whom  held 
by  verbal  agreement  from  year  to  year.  In  December  1801,  A  sold 
his  estate  to  C,  whose  term  of  entry  was  at  Whitsunday  1802. 

1  Foimtainhall,  ut  tup.  ^  Alexander  v.  Tenants  of  Domodi, 

«  Paxton  V.  Hunter,  1749,  Mor.  16,121.  1773,  6  B.  S.  671. 

s  Milne  v.  Petrie,  1807,  Hume  581.  *  Stewart  v.  Spalding,  81  Jan.  1791, 

*  Loid  Adv.  V.  Tenants  of  Aidna-  n«  r.,  noticed  in  C?ampbell  v.  M'Kellar 

muTchan,  5  B.  S.  570.  and  others,  1808,  Mor.  App.Bemoving^5. 
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More  than  forty  days  before  that  term,  and  while  B  was  not  yet 
infoft,  a  summons  of  removing  was  executed  against  the  tenant  at 
the  instance  of  0,  the  purchaser,  and  B,  the  factor,  and  a  decree  in 
absence  was  obtained.  The  Court,  on  a  report  from  the  Lord 
Ordinary,  held  that  the  combination  of  the  rights  of  the  late  pro- 
prietor and  of  the  purchaser  formed  a  sufficient  title  to  remove 
tenants.^ 

According  to  the  marginal  abstract  of  a  subsequent  case,  a  dis- 
position was  found  to  be  a  sufficient  title  to  remove  a  tenant  whose 
tack  was  from  the  disponer  and  seller  of  the  lands.*  But  it  may  be 
doubted  whether  the  decision  involves  doctrine  so  general.  A  pur- 
chased land,  but  did  not  take  infeftment  on  his  disposition,  and  let 
the  land  on  a  verbal  lease  to  B  whilst  still  uninfeft.  A  disponed 
the  property  to  C,  who,  without  taking  infeftment,  raised  a  sum- 
mons, concluding  that  B  should  remove  at  a  certain  subsequent 
term  of  Martinmas.  The  summons  was  executed  and  called  in 
Court  [8]  more  than  forty  days  before  the  previous  Whitsunday. 
The  title  to  sue  having  been  objected  to  by  reason  of  the  want  of 
infeftment,  the  Court  held  that  this  objection  might  probably  have 
been  sustained  a  hundred  years  ago,  but  that  looking  now  to  the 
substance  of  the  thing  and  the  interest  concerned — that  the  one 
party  was  owner  and  the  other  tenant  of  the  lands — the  Court 
cannot  give  it  effect ;  that  the  old  doctrine  rested  on  the  form  of  a 
warning  as  an  act  of  jurisdiction  on  the  part  of  the  heritor;  that 
this  is  nowise  applicable  to  the  modern  form  of  the  summons  of 
removing  before  the  Sheriff;  that  A  may  be  held  as  concurring  in 
this  process,  for  he  had  a  right  to  remove  B,  and  was  even  bound 
so  to  clear  the  way  for  C,  or  C  may  be  considered  as  taking  up  that 
right  of  action  which  was  in  A  ;  that  the  tenant  contracted  with 
A,  who  had  a  personal  title  only  to  the  lands ;  that  the  whole  of 
A's  title  had  passed  into  C ;  and  that  he  is  therefore  in  the  scone 
case  as  his  author,  and  equally  entitled  to  insist  on  removal.* 

This  decision  is  complicated  with  the  doctrine  that  the  tenant, 
having  derived  his  right  from  one  who  had  only  a  personal  title, 
could  not  object  to  the  pursuer  that  his  right,  which  was  identical 


^  FerguBon  v.  Morrison,  1802,  Mor. 
13,806. 

«  Milne  v,  Petrie,  1807,  Hume  581, 
Mor.  App.  (Removing)  5. 

*  It  ifl  stated  in  the  report  "that  it 
was  mentioned  by  the  Lord  President 
(Campbell)  that  on  the  purchase  of 
Ardnamurchan   by  Sir  James   Mont- 

§ome2y  a  removing  was  raised  on  the 
ecree  of  sale  not  followed  by  sasine. 


This  was  objected  to,  but  the  answer 
was  sustained,  that  the  purchaser  came 
into  the  place  of  the  seller  and  the  judi- 
cial factor."  The  case  is  apparently 
that  of  the  Lord  Advocate  and  RiddeU 
V.  Tenants  of  Ardnamurchan,  noticed 
supra,  Tait's  Reports,  from  which  the 
case  is  taken,  were  not  published  until 
1826. 
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with  that  of  the  granter,  was  personal  only.  But  whether,  if  the 
granter  had  been  infeft,  a  disposition  from  him  without  sasine  at 
some  time  in  the  course  of  the  procedure,  would  have  been  suffi- 
cient, appears  to  remain  an  open  question.  There  are  doubtless 
strong  indications  iu  the  opinion  of  the  Court  that  the  necessity  of 
sasine  having  arisen  from  the  exercise  of  the  feudal  right  of  juris- 
diction, that  necessity  has  ceased,  and  that  the  only  matters  which 
are  now  to  be  regarded  are  that  the  one  party  is  the  tenant  and 
the  other  the  owner  of  the  lands,  and  that  for  the  creation  of  the 
latter  character  a  disposition  is  sufficient.  But  it  may  be  doubted 
whether  this  can  be  dealt  with  as  the  gist  of  the  decision.  Subse- 
quently, a  forfeiture  having  been  stipulated  in  the  event  of  the 
bankruptcy  of  the  lessees,  the  landlord  having  died,  his  trustees, 
who  were  in  the  right  of  the  subjects,  brought  an  action  to  have 
the  forfeiture  of  the  lease  declared,  and  for  a  removing.  Some  of 
the  trustees  had  taken  infeftment  only  after  the  summons  was 
called  in  Court.  It  was  held  that  the  action,  being  a  declarator, 
the  trustees  were  in  tituh  to  insist  on  it,  and  that  though  they  had 
not  been  infeft,  they  were  entitled  to  obtain  a  decree  of  removing 
as  consequent  on  the  declarator.^ 

In  a  succeeding  case  it  was  [9]  ruled,  conformably  to  the  mar-  Soott  v. 
ginal  abstract,  that  a  party  who  is  not  the  setter  of  a  tack  and  not  ^' 
infeft  is  not  entitled  to  decree  in  an  action  of  removing  on  the  Act 
of  Sederunt  1756,  nor  is  a  decree  validated  by  his  being  infeft  sub- 
sequently thereto.^  This  case  comes  under  a  different  class,  as  the 
question  arose  between  the  tenant  and  the  heir  of  the  granter ;  • 
but  the  decision  proceeded  on  general  doctrine  engrossed  in  the 
marginal  abstract;  for  it  was  said  that  the  pursuer  in  his  summons 
in  the  Inferior  Court  set  himself  forth  as  heritor  and  proprietor  of 
lands,  but  that,  during  the  whole  of  the  process  in  that  Court  he 
had  nothing  but  a  personal  title ;  that  the  tenant  was  entitled  to 
see  that  he  did  not  cede  possession  to  any  one  who  did  not  instruct 
a  lawful  title ;  that  although  the  rigour  of  the  old  practice  had 
been  relaxed,  there  was  no  instance  where  decree  had  been  taken 
by  a  party  not  the  setter  and  who  was  not  infeft,  and  that  such  a 
decree  was  null  and  inept.* 

In  dealing  with  the  title  of  an  heir  (which  shall  be  discussed  Heir's  title 
hereafter)  *  the  decision  may  be  deemed  to  have  established  the  Sfeftoaat 
doctrine,  that  where  sasine  has  been  taken  in  the  course  of  pro-  *^^«  ^^ 

'  '^        ceedings. 

1  Tennent   v.    McDonald,    16   June  same  doctrine  is  substantially  laid  down 

1836,  14  S.  976,  F.C.  818.  in  the  interlocutor  of  the  Lord  Ordi- 

*  Scott  V,  Fisher,  2  Feb.  1832, 10  S.  nary  (Newton  junr.).     [See  Traill  v. 
284,  More's  Notes,  cclix.  Traill,  25  Oct.  1873,  1  Rettie  61.1 

*  This  class  of  cases  shall  be  examined        ^  Infra^  section  vL  of  this  cnapteii 
under  section  vi.  in/ra,  p.  14,  et  seq,  p.  14. 

*  Per  Lord  Balgray^  cur.  con.     The 
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cedure,  the  title  to  sue  will  be  validated.  Whether  a  substantial 
distinction  can  be  made  between  the  right  of  a  disponee  and  that 
of  an  heir  may  well  be  doubted,  and  it  may  be  deemed  that  the 
same  rule  will  be  held  to  be  applicable.  But  there  is  no  judgment 
which  ratifies  the  broad  doctrine  indicated  in  one  case,^  that  a  dis- 
position pet*  86  will  be  a  sufficient  title,  and  it  may  be  deemed  that 
infeftment  at  some  stage  of  the  procedure  would  be  held  to  be 
necessary.  Sut  at  what  precise  stage  the  decisions  afford  no 
criterion  for  determining. 
Nature  of  Assuming  that  infeftment  is  requisite,  the  cases  in  which  the 

infeftment.  nature  of  it  has  been  dealt  with  shall  be  noticed ;  for  every  infeft- 
ment has  not  been  deemed  to  constitute  a  sufficient  title*  First, 
The  invalidity  applies  to  base  infeftments  not  clad  with  possession 
(unless  tlie  author's  right  be  proved  or  acknowledged),  if  the 
defender  have  any  title  requiring  reduction  to  avoid  it.*  Second, 
The  infeftment  must  likewise  be  lawful,  and  proceeding  from  a 
person  having  power  to  grant  it ;  for  although  it  was  decided  that 
a  tenant  may  allege  in  a  removing  "  that  his  master  is  heritably 
nfeft,  albeit  not  lawfully,"*  yet  it  was  subsequently  held  that,  it 
was  not  relevant  in  a  removing  to  allege  infeftment  before  the  [10] 
warning,  unless  ''it  may  be  said  duly  infeft  et  ah  habenie  poteatatem,^ 
Third,  An  heritor  was  held  entitled  to  pursue  an  action  of  remov- 
ing notwithstanding  an  infeftment  of  annualrent  exceeding  the 
maills  and  duties  of  the  tenant.^  Fourth,  A  right  of  annualrent 
was  not  deemed  to  be  a  sufficient  title  to  pursue  a  removing.^ 
Fifth,  When  the  title  was  a  posterior  public  infeftment,  and  when 
the  defence  was  rested  upon  a  prior  base  infeftment,  clad  with 
long  possession  of  part  of  the  lands,  although  not  that  part  of  the 
lands  occupied  by  the  person  sought  to  be  removed,  the  Court  sus- 
tained the  exception  in  respect  of  the  prior  infeftment,  although 
base,  because  the  lands  were  unum  teneTnentum,  and  therefore  the 
infeftment  was  indivisible^  Sixth,  An  execution  of  warning  was 
objected  to  as  irregular  and  null,  being  at  the  instance  of  a  *'  pro- 
prietor,'' whereas  he  was  only  assignee  of  the  principal  lessees. 
As  the  judgment  of  the  Inferior  Court  granting  a  warrant  of  ejects 
ment  was  affirmed  by  the  Court  of  Session,  the  objection  must  be 
held  to  be  bad.^  And  seventh,  In  an  old  case  a  sasine  was  sus- 
tained as  a  sufficient  title  in  an  action  of  removing  against  the 

^  Milne  v.  Petrie,  ut  tup.  ^  Paterson  v.  Skarlett,  1628,  1  B.  S. 

>  2  Stair,  ix.  41,  and  4  Stair^  26-8;  2  261. 

Erak.  vi.  61.  «  Auld  v.  Ytde  and  Auld,  1630,  Mor. 

'  L.  Banff  v.  Tenants,  1627,   Mor.  670. 

13,808, 1  B.  S.  239.  ^  Hunter    v.    Hardie,    1630,    Mor. 

^  Douglas  V,  Wedderbum's  Tenants,  13,793, 1338. 

1628,  Mor.  13,789.  •  Brown  v.  OgQvie,  1822, 1  S.  286. 
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tenants  of  a  mill,  although  it  bore  no  tradition  of  clap  and  happer, 
but  only  tradition  of  earth  and  stone,  because  it  bore  sasine  to  have 
been  given  of  the  lands  and  mill,  and  that  the  same  was  done 
super  fundo  dictarum  terrarum  et  infra  dictum  molendtnum  et  domum 
qusdem} 

Donataries  are  entitled  to  pursue  after  declarator.^  At  one  Arts.— 
time  it  was  held  that  if  the  warning  was  given  before  declarator  -0<»«tortef* 
it  was  sufficient,  as  the  declarator  drew  back  to  the  date  of  the 
gift.'  But  a  diflferent  rule  was  subsequently  adopted.*  A  general 
declarator  gives  no  title  to  sue  an  action  of  removing.*  A  donatary 
to  a  liferent  escheat  must  call  for  and  produce  the  rebel's  sasine  as 
his  title  to  pursue  a  removing.*  It  is  not  necessary,  however,  for 
the  pursuer  to  produce  the  homing  to  instruct  his  interest.'  A 
gift  of  ultimua  hceres  under  the  Great  Seal,  without  infeftment, 
was  held  to  be  a  sufficient  title  to  remove  from  a  burgage  tene- 
ment the  defender,iwho  had  no  title.®  But  in  a  removing  by 
a  donatary  of  [11]  ward,  it  was  held  that  a  gift  of  ward,  although 
dated  before  the  warning,  not  having  been  sealed  until  after  the 
warning,  was  not  a  sufficient  title  to  give  warning.® 


10 


An  improper  wadsetter  may  remove  tenants.*"  Wadsetten,. 

A  minister,  on  his  induction,  may  eject  from  his  glebe  the  MuUsters, 
tenant  of  a  former  incumbent  without  regular  warning,  either  in 
terms  of  the  Statute  1655  or  of  the  Act  of  Sederunt  1756,  but  he 
must  receive  reasonable  notice  to  remove." 

A  minor  may  warn  in  order  ^o  remove  without  consent  of  cura-  ondMmon^ 
tors,  because  it  is  to  his  profit.^* 

In  a  removing  against  tenants,  they  excepting  that  the  title  Art  l— 
flowed  from  a  third  party,  but  afterwards  renouncing  that  exception,  ^^^g.^^^ 
the  said  third  party  may  appear  for  his  interest,  although  i^otJocsR^ 
called,  and  may  insist.^    So,  in  a  suspension  of  a  decreet  of  re-  wurttu 
moving  obtained  for  null  defence,  albeit  raised  in  the  name  of  the 
tenants,  yet  if  any  pretending  right  to  the  lands  produce  instruc- 
tion of  his  title  he  may  be  admitted  for  his  interest.^* 


^  Kennedy  v.  Qraham,  1629,  Mor. 
14,319;  Tail's  Law  of  Evid.  p.  30. 

'  2  Craig,  is.  27;  2  Stair,  iz.  41,  and 
4  Stair,  xxvi.  8. 

*  Henderson  v,  L.  Southouse,  1594, 
Mor.  13,264.  Hamilton  v.Harvie,  1608, 
Mor.  13,265. 

*  Bntter  v,  Harvie,  1610,  Mor.  13,266. 
»  Amott  V.  Hay,  1627, 1  B.  S.  236. 

*  M'Cnlloch    v.   ,    1615,    Mor. 

13  787. 

*  Dougks  V,  Tenants,  1627, 1  B.  S. 
159. 


«'  Lord  Treasurer  Depute  v.  Parson  of 
Dundee,  1627,  Mor.  13,800. 

»  E.  of  Wintoun  t?.  Tenants,  1625, 
1  B.  S.  28. 

i<>  Haliburton  v»  Cuninghame,  1677, 
Mor.  13,801. 

"  M'Callum  v.  Grant,  4  March  1826, 
F.C,  465^  4  S.  527. 

^  Heirs  of  Ardross  v.  Dishington, 
1566,  Mor.  8938. 

"  L.  Drum  v.  Tenants,  1627, 1 B.  S.  49. 

^^  Falconer  v.  Jameson,  1628,  Mor. 
15,151. 
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Section  III. — Joint  Biohts. 

Where  there  are  joint  rights,  as  of  liferent  and  fee,  or  common 
property,  the  concurrence  of  the  joint  holders  of  the  right  is 
necessary. 

Art.  iw—  A  removing  at  the  instance  of  the  fiar  after  the  liferenter's  death, 

f£[f^  upon  a  warning  by  the  fiar  and  liferenter  jointly,  is  valid.*  But 
where  a  liferenter,  not  concurring,  was  alive  at  the  time  of  the 
warning  by  the  fiar,  but  died  before  the  term  of  removing,  process 
at  the  fiar's  instance  was  not  sustained  against  the  tenant  upon 
that  warning ;  for  none  can  be  certain  that  a  liferenter  living  at  the 
time  of  the  warning  will  die  before  the  term,  and  thereupon  to 
make  the  warning  upon  uncertainty  of  her  right.*  Nor  is  it 
competent  for  a  liferentrix  to  pursue  a  removing  under  an  irritancy, 
[12]  where  the  lease  was  granted  by  her  and  the  fiar  jointly.*  And 
an  instrument  of  sasine  reciting  a  grant  of  a  liferent  in  favour  of 
a  third  party  is  not  a  good  title  to  pursue  a  removing  against 
a  tenant  during  the  existence  of  the  liferent.*  On  the  same  prin- 
ciple, a  lady  who,  during  the  dependence  of  her  divorcement,  made 
warning  and  obtained  decreet  against  the  possessors  of  her  con- 
junct fee  lands,  charging  them  therewith,  they  suspending,  her  de- 
creet was  found  null,  as  founded  upon  a  warning  made  when  she 
had  no  power.* 

Art.  2.—  A  'pro  indiviso  proprietor  cannot,  as  long  as  the  land  is  undi- 

prid^T'  vided,  remove  without  consent  of  the  other  proprietors,  as  in  the 
case  of  co-heiresses,  joint-purchasers,  and  widows  entitled  to  terce, 
before  the  actual  division  of  the  lands.*  In  conformity,  it  has  been 
decided  that  one  of  two  common  proprietors  of  land,  although  he 
have  by  far  the  greater  interest  in  the  commonty,  has  not  a  title  to 
pursue  a  removing  from  any  part  of  it  without  the  concurrence  of 
the  other.^  [But  it  would  seem  that  if  one  of  several  co-proprietors 
is  abroad,  another  who  has  acted  and  been  recognised  as  factor  or 
negotiorum  gestor  for  him  would  be  entitled,  tlie  others  in  this  country 
concurring,  to  sue  a  removing.  This  would  clearly  be  so  if  the 
lease  had  been  granted  by  him  as  such  factor  or  negotiorum  gestor.^] 

^  2  Stair,  ix.  41 ;  2  Bankt.  iz.  54.    L.  *  CoUart  v.  Lady  Avandale  or  Airnan- 

Hamsay  v.  Homes,  1629,  Mor.  13,792,  dale,  1610,  Mor.  13,266. 

3173.  ^  2  Ersk.  vi.  63.     Murdoch  v.  Inglis, 

«  Stair,  ut  9up.    Ardwel  v.  M'Culloch,  1679,  3  B.  S.  297. 

1632,  Mor.  13,798.  '  Bruce  v.  Hunter  and  Leisk,  16  Nov. 

»  M*Chrifltie  v.  Kea  or  Fisher,  1825,  1808,  F.C.  5.  More's  Notes,  cclviii. 

4  S.  11.  *  [Qrozier  v,  Downie,  13  June  1871, 

*  Buchanan  v,  Yuile,  29  June  1831,  9  Macph.  826.] 
F.C.  576,  9  S.  843.   Yuile  v.  Buchanan. 
6  June  1833,  lis.  682. 
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A  process  of  removing  at  the  instance  of  one  adjudger  cannot  Art  8.— 
proceed  without  concourse  of  the  rest,  unless  the  pursuer  offer  s^judgers. 
more  solvent  lessee  or  a  greater  rent,  in  which  case  the  interest  of 
any  person  in  re  communi  cannot  hinder  the  common  advantage 
of  all  concerned.^    But  removing  in  such  a  case  was  allowed  to 
proceed  upon  the  adjudger's  finding  caution  to  make  the  rents 
effectual.*  These  cases  may  appear  to  he  inconsistent  with  the  deci- 
sions relative  to  joint  property.     But  there  is  a  distinction  arising 
from  the  different  nature  of  the  right.     Joint  adjudgers  have  a 
common  interest  along  with  the  proprietor  that  the  property  should 
he  so  managed  that  the  rents  may  go  as  far  as  possible  in  extin- 
guishing the  debt,  and  therefore  a  power  of  control  exists. 


Section  IV. — ^Apprising  or  Adjudication. 


Ist,  An  appriser  or  adjudger,  after  having  given  the  superior  a 
charge,  has  a  good  title  to  pursue  a  removing. 

[13]  An  appriser  infeft  having  pursued  a  removing,  and  having  ATOrisers 
apprised  de  novo  and  been  infeft,  it  was  held  that  the  first  was  not  JJ^J^J^ 
sopited,  but  afforded  a  valid  title  to  pursue  the  removing."  By  the 
older  law  an  apprising,  even  with  a  charge  to  the  superior,  if  there 
was  no  sasine,  was  not  a  sufficient  title,^  which  was  held,  even 
although  the  superior  was  out  of  the  country,  and  the  defenders  in 
the  removing  did  not  allege  any  right  to  the  lands.^  But  a  warn- 
ing at  the  instance  of  an  appriser  was  sustained  although  it  was 
made  before  he  was  infeft,  because  there  was  a  charge,  and  he  was 
infeft  before  the  Whitsunday  at  which  the  warning  was  made.* 
The  Statute  1661,  c.  62,  having  made  a  charge  against  the  superior 
equivalent  to  an  infeftment,  an  apprising  or  adjudication  with  a 
charge  is  now  a  good  title.^  In  conformity,  it  was  decided  that  an 
adjudger  not  infeft,  but  who  has  charged  the  superior  to  enter  him, 
can  pursue  a  removing.® 

2d,  As  a  right  of  annualrent  was  held  not  to  afford  a  title  for  Annuai- 
removing,'  so  it  was  decided  that  the  holders  of  a  right  of  annual-  '^ 


>  A  V.  B,  or  Forbes  of  Sarock  v, 
Bnchan,  1680,  Mor.  2448. 
«  Halliday  v.  Bruce,  1681,  Mor.  2449. 

*  L.  of  Falconside  v.  L.  of  Bemeiside, 
1621,  Mor.  13,787. 

«  2  Stair,  iz.  41. 

*Lockhart  v.  Tenants,  1628,    Mor. 
13,790,  1  B.  S.  267. 

*  Small   V-  Tenants    of  Balderston, 
1610,  Mor.  13,266.    Hemes  and  Ciin- 


ninghame  v.  Lindsay,  1628,  Mor.  13,273. 
Dalrympler.Douglas,1632,  Mor.  13,276. 
Tough  V.  Tenant,  1627,  Mor.  13,273, 
10.430. 

^  2  Stair,  ix.  41 ;  3  Stair,  ii  24 ;  4 
Stair,  zzvi  8;  2  Bankt  iz.  54. 

«  Daliymple  v.  Charles,  1701,  4  B.  S. 
689. 

»  Auld  V.  Yule  and  Auld,  ut  ma,  vol. 
u.  p.  10. 
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rents  haTing  apprised  dariiig  a  lease  could  not  remove  the  teoant, 
the  lease  haying  been  let  before  the  denaneiation  of  the  apprising. 
For  the  Court  held  that  a  lease  posterior  to  the  right  of  annual- 
rent,  althoDgh  not  good  to  stay  a  poinding  of  the  ground  for  tlie 
annual  rent,  was  sofficient  to  stay  removing  npon  the  apprising.^ 
Third  fnty  3<f,  In  a  removing  brought  by  a  party  against  his  own  tenant,  it 
33s™*  **^  ^^  ^^^^  not^to  be  competent  for  a  third  party  to  appear  aUe^ng 
that  he  had  apprised  the  lands  from  the  pursuer  and  therefore  that 
the  pursuer  had  no  right  to  them.* 


Sscnosr  V. — ^Tebck  and  Ck)UBTEBT. 

Ttne.  A  tercer^s  service  and  kenning  to  a  terce  is  a  sufficient  title  in 

a  removing  without  infeftment,  the  terce  lands  being  held  to  be 
separate  from  the  other  two-thirds.*  In  the  practical  application 
[14]  of  the  rule  it  has  been  held  that  the  kenning  a  lady  to  her 
terce  is  to  be  drawn  back  to  the  time  of  the  warning.^  And  in  a 
removing  against  tenants  at  a  lady  tercer's  instance,  the  kenning 
was  found  to  be  sufficient  to  instruct  the  pursuit  without  the  neces- 
sity of  producing  the  service,  and  this  from  the  analogy  of  a  sasine, 
which  is  sufficient  without  producing  the  charter.* 

Conrtofj.  The  courtesy  is,  without  sasine  or  any  other  solemnity,  a  suffi- 

cient title  to  pursue  a  removing.^ 


Section  VI. — ^Heis. 

When  a  removing  proceeds  under  the  Statute  1555,  although  an 
heir-apparent  be  not  served  at  the  date  of  the  precept,  yet  if  he  be 
so  and  infeft  on  his  service  before  commencing  the  removing,  the 
Appttencj.  bare  right  of  apparency  will  support  the  action.  But  without  such 
an  infeftment  the  action  cannot  proceed.  This  is  laid  down  as 
general  doctrine  in  all  the  Books/  . 


1  Auld  V,  Yule  and  Auld,  ut  gwp.^  and 
Mor.  13,794. 

"  Sheriff  of  Galloway  v.  L.  of  Ciaig- 
cafie,  1629, 1  B.  S.  65.  The  auestiona 
mooted  as  to  powers  of  heritable  credi- 
tors to  remove  tenants  shall  be  examined 
imfray  under  book  vL,  when  the  rights 
and  powers  of  a  proprietor  as  to  leasing 
relatiye  to  heritaole  securities  are  dealt 
with. 

»  Balfour  467,  c  vi;  2  Craig,  ix.  21; 
2Stair^iz.41;  4 Stair, zzri 8;  2Bankt 


iz.  54 ;  2  Ersk.  vL  51 ;  More's  Notes, 
cclyiiL  Ogilvie  v,  Pettindreich,  1561, 
Balfour,  Mi  wp. 

*  Ladj  Ross  v.  Tenants,  1584,  Mor. 
13,263. 

^Lady  Maxwell  v.  Tenants,  1630, 
Mor.  2229,  12,014, 15,842. 

*  Stair,  Baiikt,  Ersk.,  ut  sup. 

^  2  Ciidg,  ix.  28-9;  2  Stair,  ix.  41;  4 
Stair,  xxvi.  8;  2  Bankt  ix.  54;  2  Ersk. 
vL  51;  and  3  Ersk.  TiiL  58. 
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A  sasine,  although  dated  after  the  warning  and  after  the  term,  older 
is  a  sufficient  title  if  it  proceed  upon  a  retour  dated  before  the^"^^ 
warning.^  But  a  removing  was  not  sustained  at  the  instance  of  an 
apparent  heir  where  not  only  his  sasine  but  his  retour  was  subse- 
quent to  the  warning.'  The  infeftment  also  must  be  debito  tern' 
jiore;  for  the  pursuer's  saline  having  been  long  after  the  warning, 
viz.,  not  till  February  thereafter,  although  the  retour  was  prior,  the 
Court  found  no  process  by  reason  of  the  length  of  time,  whereas  if 
it  had  been  soon  after  Whitsunday,  or  at  any  time  before  Martin- 
mas, the  Court  had  been  in  use  to  draw  it  back  to  the  retour  and 
sustain  it.^  Where  there  has  been  no  infeftment  the  action  cannot 
proceed,  for  an  heir-apparent  having  obtained  a  decreet  in  a  remov- 
ing, it  was  pleaded  in  a  suspension  that  an  heir-apparent  could  not 
sue  in  a  removing.  An  unreported  case  was  relied  upon,*  and  the 
Court  suspended  the  letters.^  Although  the  report  of  the  case  is 
seemingly  imperfect,  it  is  sufficient  to  shew  that  there  had  been  no 
infeftment,  and  so  accordingly  it  has  been  considered.^ 

The  doctrine  that  an  heir-apparent  without  infeftment  could 
[15]  not  sue  was  confirmed  in  a  subsequent  case,  in  which  it  was 
held  to  operate  so  strongly  that  he  could  not  remove  a  tenant  pos- 
sessing under  a  lease  granted  by  a  person  who  had  no  right  to  the 
lands.^  But  an  heir-apparent  was  found  entitled  to  follow  out  a 
decree  of  removing  already  pronounced,  of  which  the  tenant  had 
presented  a  bill  of  suspension.® 

After  the  Act  of  Sederunt  of  1756  was  passed,  a  material  relaxa-  PiMtioe 
tion  of  this  rule  was  adopted ;  but  the  decisions  have  fluctuated,  SSwunt 
and  it  would  be  difficult  to  say  that  any  precise  rule  has  even  yet  ^766. 
been  laid  down.     In  one  case  it  was  held  that  an  heir,  although 
suing  on  mere  apparency,  had  a  valid  title.    Before  investing  him- 
self with  any  title,  he  raised  a  summons  on  the  Act  of  Sederunt;  Brown  v. 
but  the  action  was  allowed  to  fall  asleep.    A  summons  of  wakening  ^'"*^- 
was  instituted,  and  some  months  afterwards  the  pursuer  completed 
his  titles  by  a  precept  of  clare  constat  followed  by  infeftment.    He 
therefore  had  commenced  a  process,  and  allowed  the  term  at  which 
he  had  concluded  against  the  tenant  for  removal  to  elapse  before 
completing  his  title.    The  argument  for  the  pursuer  was  based  on 
the  change  on  the  action  of  removing,  which,  proceeding  from  the 

^  Macmath    v.    Hewit,    1606,    Mor.  ^  Paton  v.  Mlntoeh,  1767,  Mot.  5273, 

13,265.     Davidson  v.  Qoidon,  1626,  1  13,806. 

B.  S.  31.  •  2  Ersk.  vi  61,  Note  * 

'Calderwood  v.  Smith,  1626,  Mor,  '3   Eisk.  viiL  58.      Sutherland  v. 

13,272.  Qrahame,  1759,  Mor.  5276. 

*  Tenant  v,  Auchinleck,  1626,  Mor.  ^  Morgan  v.  Y.  of  Arbuthnott,  1791, 

13,278.  Mor.  5295. 

« Bojd  9.  M'Qarva. 
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old  act  of  warning,  was  an  exercise  of  feudal  jurisdiction  competent 
only  to  a  feudal  owner  of  the  lands ;  on  the  authority  of  Erskine ; 
and  on  the  reasonable  nature  of  the  doctrine  that  the  heir  should 
be  entitled  to  sue  as  representing  his  ancestor.  The  argument  for 
the  defender  was  founded  on  the  rule,  which  had  been  recognised, 
that  none  but  an  heritor  infef t  can  warn  a  tenant  whose  tack  is  not 
of  his  own  granting ;  that  the  Act  of  Sederunt  of  1756  introduces 
a  new  mode  of  warning,  but  makes  no  alteration  as  to  the  pursuer's 
titles  or  the  right  of  parties ;  that  the  calling  of  the  summons  comes 
in  place  of  the  service  of  the  precept,  and  that  the  same  rule  as  to 
infeftment  is  applicable ;  and  that  the  strict  rule  has  been  relaxed 
only  where  the  heir  is  infeft  when  the  summons  is  called  or  the 
precept  served,  although  he  was  not  so  at  the  time  of  raising  the 
one  or  granting  the  other.  The  Court  decerned  in  the  removing, 
and  therefore  found  that  the  infeftment  taken  pending  the  process 
of  removal,  and  after  the  lapse  of  the  legal  terms  of  removal,  was  a 
sufficient  title  to  sue.^ 
Id.  The  rationes  of  the  judgment  are  not  stated  by  the  learned 

author  of  the  detailed  report,  nor  does  he  give  his  own  opinion  as 
to  the  soundness  of  the  judgment.  This  decision  appears  to  have 
been  deemed  as  having  indicated  an  approach  to  a  change  in  the 
law ;  for  in  the  shorter  report  of  the  case  ^  it  is  said  that  **  the  fol- 
lovnng  case  affords  another  instance  of  the  inclination  [16]  of  the 
Court  to  disregard  the  ancient  rule." 

But  the  doctrine  of  the  case  next  subsequent  is  less  comprehen- 
sive ;  for  there  it  was  held  that  an  heir  had  a  sufficient  title  to  insist 
against  a  tenant  in  an  action  of  removing,  provided  he  was  infeft 
before  the  calling  of  the  cause,  although  he  had  not  been  infeft 
before  the  execution  of  the  summons.  It  was  observed,  that  by 
the  Act  of  Sederunt  1756,  the  calling  in  Court,  not  the  execution 
of  the  summons,  was  declared  to  come  in  place  of  the  warning.' 
Hence,  by  necessary  implication,  infeftment  before  the  calling  of 
the  cause  must  be  deemed  to  form  the  criterion  of  the  validity  of 
the  heir's  title  to  sue. 
Soott ».  Ill  the  case  which  next  occurred,  the  doctrine  of  the  immediately 

Fisher.  preceding  decision  was  held  to  be  sound.*  There  the  judgment,  as 
formerly  stated,*  apparently  proceeded  on  the  broad  doctrine  that 
a  party  who  is  not  a  setter  of  a  tack,  and  not  infeft,  is  not  entitled 

1  Brown  v,  Lan^,  1802,  Hume  665,  284;  p«r  the  Lord  Ordinary  (Newton 

Mor.  App.  (Removing).  JunrOj  whose  opinion  is  not  questioned, 

*  Mor.  ut  sup,  out  by  direct  miplication  affirmed  by 
8  Johnston  v,  Martin,  3  March  1810,  the  Court 

F.C.  611.  *  Supra^  sec.  2  of  this  chapter  voL  ii. 

*  Scott  V.  Fisher,  2  Feb.  1832,  10  S.     p.  9. 
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to  decree  in  an  action  of  removing  on  the  Act  of  Sederunt  1756, 
nor  is  a  decree  validated  by  his  being  infeft  subsequently.  A 
obtained  a  lease  from  B,  and  entered  into  possession.  After  his 
death  his  heir  raised  a  summons  of  removing  against  A,  on  the  Act 
of  Sederunt,  before  the  Sheriff  Court.  A,  inter  alia,  objected  to 
the  title  of  C,  that  he  had  only  a  personal  right  to  the  lands.  The 
Sheriff  having  decerned  in  the  removing,  A  presented  a  bill  of  sus- 
pension, which  the  Lord  Ordinary  passed  on  caution.  Meanwhile 
C  was  infeft  under  a  precept  of  clare  constat  and  a  charter  of  con- 
firmation from  the  superior.  The  question  chiefly  discussed  was, 
whether  the  decree  of  removing  was  validated  by  the  subsequent 
infeftment.  The  Lord  Ordinary  sustained  the  objection  to  the 
charger's  title,  because  he  took  decree  before  having  been  infeft, 
and  did  not  take  infeftment  till  after  a  bill  of  suspension  of  the 
decree  had  been  passed.  In  his  note  the  Lord  Ordinary  deals  with 
the  case,  in  which  it  was  held  that  infeftment  was  sufficient, 
although  taken  some  time  after  the  cause  had  been  in  Court;  as 
not  being  of  great  authority,  because  it  had  not  been  reported ;  ^ 
and  was  inconsistent  with  the  doctrine  laid  down  in  subsequent 
cases.*  In  affirming  the  judgment  the  Court  proceeded  on  the 
broad  ground,  that  while  the  pursuer  set  himself  forth  in  his  sum- 
mons as  a  proprietor,  he  had  throughout  the  process  in  the  Inferior 
Court  nothing  but  a  personal  title,  and  that  a  decree  taken  by  him 
was  null  and  inept. 

The  question  of  the  necessity  of  infeftment  by  the  heir  was  Necessity  of 
raised  in  a  case  where  the  gist  was  whether,  the  [17]  heir  having  of  heir, 
enforced  a  decree  obtained  by  his  ancestors  and  ejected  the  tenant, 
the  ejection  was  legal.*  The  Lord  Ordinary  [Anderson]  held  that 
although  such  a  summons  may  be  raised  on  apparency,  infeftment 
must  be  expede  before  it  is  called  in  Court.  But  the  Court  held 
that  there  was  other  matter  sufficient  to  decide  the  case,  and 
therefore  waived  the  decision  of  the  question  of  infeftment. 

In  a  recent  case  the  doctrine  of  the  previous  decisions  was  con-  MAcUntosh 
sidered.*    There  an  action  of  removing  was  brought  against  a**    ™^* 
tenant  by  a  proprietor  who  had  been  served  heir  to  his  ancestor, 
but  had  not  been  infeft.    When  the  summons  was  called,  a  decree 
in  absence  was  taken.    The  tenant  was  reponed  against  that  de- 
cree.    In  the  meantime  the  proprietor  had  completed  his  title  by 

^  When    this  Judgment   was    pro-  '  Mackenzie     v,     Gillanders     and 

nonnced  Home's  oecisions  had  not  been  MTherson,  8  Dec  1853,  16  D.  168, 

pnbliflhed.  26  Jur.  75. 

«  Campbell   v,    M'Kellar,  2    March  *  Mackintosh  v,  Munro,  22  Nov.  1854, 

1808,  Mor.  App.  (Removing);  and  John-  17  D.  99, 27  Jur.  22. 
«ton  V.  Martin,  ut  twp, 
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infeftment.     It  was  held  that  the  heii^s  sasine  drew  back  to  the 
date  of  the  service,  and  constituted  an  unobjectionable  title  to  sue. 
In  giving  judgment  the  Court  proceeded  mainly  on  two  grounds — 
Firsts  On  the  authority  of  the  primary  case,^  which  was  said  to  be 
a  fortiori;  and  second^  On  the  doctrine  that  if  the  title  be  com- 
pleted before  decree,  it  is  enough.    The  principle  of  the  case  ^  in 
which  that  doctrine  was  laid  down  appeared  to  be,  that  before  the 
tenant  gives  up  his  right  he  is  entitled  to  see  that  the    party 
requiring  him  to  cede  possession  has  a  good  title,  while  it  is  suffi- 
cient if  he  shews  a  title  before  decree  is  taken.     By  this  judgment 
the  rule  may  be  deemed  to  be  laid  down  that  the  heir  must  take 
sasine  in  the  course  of  the  procedure,  but  that  the  title  will  be 
valid  even  although  the  sasine  be  taken  at  a  late  stage.    At  what 
precise  stage  is  apparently  still  an  open  question. 
v«ttdti7  ot         In  dealing  with  the  infeftment  necessary  to  constitute  a  suffi- 
^^!!!S!!^^   cient  title  in  the  heir,  an  infeftment  proceeding  upon  a  precept  of 
^liKT^  ddrc  constat  has  been  said  in  the  leading  Text-Books  to  be  insuffi- 
cient, because  the  precept  is  but  the  assertion  of  the  granter.' 
Even  on  principle  this  doctrine  may  well  be  doubted.    A  pre- 
t\>pt  alone  will  not  be  sufficient ;  nor  will  a  good  title  be  constituted 
by  a  prtHvpt  before  and  an  infeftment  after  warning.    But  where 
then)  has  been  an  infeftment  previously  to  warning,  there  seems  to 
Ih>  no  rvajiou  to  question  its  validity,  and  in  practice  it  is  never 
iUnibtiHL    Where  the  pursuer's  title  in  a  removing  was  a  sasine 
uiv^ni  u^nm  a  precept  of  dare  constaty  which  precept  was  granted 
bv  a  auiuui^itiouer,  the  Court,  before  it  would  sustain  the  pursuer's 
U{\k\  oixlaiuini  him  to  [18]  produce  the  commission,  which  was  the 
^\^rmut  ivf  the  procopt.*    And  a  precept  of  clare  constat^  followed 
bv  iuicttmeut  by  a  father  as  administrator-in-law  for  his  son,  was 
vWouuhI  tv>  K^  a  sufficient  title.'    When  the  pursuer's  sasine  upon  a 
u\\vo)»(  of  itiU'ff  it>#ki/ii<  was  long  after  the  warning,  although  the 
k^x'coi^t  Nva^  Wfv^^  it,  the  Court  found  that  a  sasine  proceeding  upon 
A  |^vo^^)H  v4  i /uitt  cxm<^tat  could  not  be  drawn  back  to  the  date  of 
{\\\^  y\\\\'\A^  Wcau^o  it  is  no  is^arrant,  but  the  mere  assertion  of  the 
*imvuv^i\  which  cauuot  pnyudge  any  third  party;  it  being  other- 
\\\«^>  Uv  a  <k^s<iuo  prvH.HHHliug  ujH>n  a  service,  which  is  more  pubhc 
^\\vl  «^uth\>utiv\*    The  s^ame  doctrine  obtained  in  two  subsequent 
v^*!lv^'     lu  axi  iutonuiKiiate  case  a  process  of  removing  was  sus- 

^  Uu^ww  ♦^  l»*»v<v  ¥,t^^  •  Elphingston  v,  Guthrie,  1625,  Mor. 

•  >iv>'U  ♦s  ^'^*.^^^  ♦*!  #*%f\  ^           13,270;    confirming   Henuischeills   or 

«  u  u\  M^x  ^\  4L  >ahU  4  StAir»  xxvi  8;     Stevenson   v,   Stevenson,    1623;   Mor. 

«kSA  \^  >t  10,430,13,268. 

V  U^u^^h^u  *s  NWUU'^  l<»i,  Mor.         ^  Wallace  v.  Tenants,    1626,    Mor. 

i^Hii  \c  \{\  13,788.      Jack  v.  Muirhead,  1679,  3 

»  lUm^dN^w  n  >Wxw\l  m\  Mor.     B.S.208,403. 
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tained  at  the  instance  of  one  who,  by  virtue  of  a  precept  of  clare 
coMkU^  was  infef t  forty  days  before  the  term,  although  not  at  the 
date  of  the  warning.^  There  is  another  report  which  bears  that  a 
sasine  given  forty  days  before  Whitsunday,  although  given  after 
the  warning,  was  sufficient  for  pursuing  a  removing  by  reason  that 
the  pursuer  was  retoured.*  Where  the  reports  are  combined  the 
case  is  reconciled  with  the  preceding  cases  by  the  existence  of  the 
letoor.  In  a  subsequent  case  the  validity  of  a  precept  of  clare  con- 
stai,  even  although  the  infeftment  was  taken  after  the  legal  terms 
of  removal,  was  held  to  be  undoubted.' 

By  recent  statutes,  10  and  11  Vict.  c.  48  (25th  June  1847),  21 
and  22  Vict.  c.  76  (2d  August  1868),  and  31  and  32  Vict.  c.  101,  s. 
101,  Ac.,  additional  strength  has  been  given  to  a  precept  of  clare 
condai  as  a  title,  and  it  may  well  be  deemed  that,  in  dealing  with 
it  under  a  title  to  sue  a  removing,  it  would  now  be  held  as  practi- 
cally equipollent  with  a  title  by  service. 


Section  VII. — Lessee. 

A  lessee  has  a  title  to  pursue  a  removing  if  by  the  lease  there 
is  conferred  express  power  so  to  do,  or  power  is  implied  from  the 
duration. 

Ist,  A  lessee  may  sne  without  producing  the  lessor's  infeftment;*  Lessee's 
but  the  pnrsner  must  possess  the  character  of  tenant  or  tacksman;  ^^^' 
for  it  was  decided  that  a  person  who  was  neither  tenant,  tacksman, 
nor  mailler,  but  only  the  son  of  a  mailler,  could  not  sue  an  action 
of  ejection.^  Where  the  lessee  was  invested  with  the  character,  it 
[19]  does  not  cease  until  decree  of  removing  be  pronounced.  Thus, 
A  possessed  the  estate  of  B  under  a  lease  which  gave  him  a  full 
right  to  the  game  on  the  lands.  This  lease  was  reduced  by  a 
judgment  of  the  House  of  Lords,  affirming  the  decision  of  the 
Court  of  Session  in  an  action  at  the  instance  of  the  landlord,  but 
no  decree  of  removing  had  been  pronounced.     The  title  of  A  was 


*  L.  of  Drmnqubashill  v.  Cleland, 
1628,  Mor.  13,274. 

'  Mor.  fU  $wp. 

*  Brown  v,  t^rkg,  ut  sup. 

*  Prmgle  v.  Tenants^  1629^  Mor. 
13,792. 

« Andenon  v.  Yule  1610,  Mot.  13,786. 
[The  case  of  Cameron  v,  Bobeitaon,  21 
feb.  1867,  39  Jur.  256,  may  be  noted 
here,  in  which  it  was  hela  that  the 
erofteis  on  the  estate  of  Locheil  had  no 
title  to  sue  a  summary  removing  of  a 


herd  who  held  a  cot  and  piece  of  land 
on  consideration  of  herding  for  all  the 
cottars  on  the  estate,  and  whom  it  was 
conceded  they  had  power  to  dismiss 
from  his  office  of  hera..  It  appears  to 
have  been  thou£;ht  that  this  man  really 
held  nnder  the  landlord ;  but  the  ques- 
tion was  raised  by  the  Court,  ana  not 
determined,  whether  yearly  tenants 
under  yerbal  tacks  coula  haye  any  title 
to  sue  a  removing.] 
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His  power. 


held  to  be  good  until  decree  of  removing  was  pronounced.^  Nor 
in  the  action  of  removing  can  the  exercise  of  the  lessee's  power  be 
barred  by  a  third  party  pleading  a  right  superior  to  that  of  the 
lessee's  author.  A  removing  against  a  sublessee  was  opposed  by  a 
party  who  appeared  and  pleaded  that  he  was  the  feudal  proprietor 
of  the  subject  leased ;  that  the  lease  flowed  from  one  non  hahente 
potestatem;  and  therefore  that  the  pursuer,  as  assignee  of  the  lease, 
had  no  title  to  sue.  A  decemiture  in  the  removing  was  given  in, 
the  Inferior  Court,  under  the  reservation  of  the  preferable  title 
of  the  alleged  feudal  proprietor,  which  judgment  was  confirmed 
by  the  Court  of  Session,  because  the  claim  to  the  heritable  right 
was  reserved,  and  the  interlocutor  applied  merely  to  the  subject 
under  the  lease,  upon  which  there  had  been  possession  for  more 
than  seven  yeara.* 

2dy  There  must  be  a  power,  express  or  implied.  Where  express^ 
the  ordinary  tenns  are,  "  with  power  to  input  and  outpnt  tenants."* 
But  other  phraseology  of  the  same  purport  will  be  equally  avail- 
able. Thus,  a  person  obtained  a  lease  of  a  farm  on  which  there 
were  some  cot  houses.  The  tenant  agreed  to  pay  to  the  landlord 
a  rent  for  these  cot  houses,  and  recover  it  himself  from  the  cottars. 
In  the  missives  of  the  lease  there  was  the  following  clause — **  I  also 
give  you  the  power  of  warning  them  (the  cottars)  out,  upon  your 
shewing  to  the  proprietor,  or  any  one  acting  for  him,  good  cause 
for  so  doing."  At  the  termination  of  the  lease  of  one  of  the  cottars 
(who  had  regularly  paid  his  rent  to  him),  the  lessee  raised  against 
him  a  process  of  removing  under  the  Act  of  Sederunt  1756.  He 
obtained  in  that  action  a  decree  in  which  ejection  followed.  It  was- 
held  that  the  lessee  had  by  the  clause  in  his  lease  power  to  warn 
and  remove,  and  that  by  virtue  of  it  he,  as  principal  tenant,  could 
completely  institute  such  an  action,  which  was  correctly  brought 
under  the  Act  of  Sederunt.* 

Implied  power  arises  from  the  duration  of  the  lease.     If  the 

ErngTeuea.  l^^^  either  be  for  life  or  more  than  nineteen  years,  the  power 

exists  although  possession  has  not  followed.^    In  the  older  Books 

and  Decisions  possession  is  laid  down  [20]  as  requisite.®    But  as  no 

duration  is  mentioned,  it  is  to  be  presumed  that  the  doctrine 


Implied 
ower  in 


1  Innes  v.  Allardice,  1822,  2  S.  93. 

«  Shirlaw  v.  Wilson,  1823,  2  S.  661. 

•  Balfour  417,  c  viii.;  2  Craig,  ix.  24 
and  25;  2  Stair,  ix.  41,  and  4  Stair, 
xxvi.  8;  2  Bankt.  ix.  64;  2  Ersk.  vi.  51, 
Notes. 

«  Logie  V,  Corsie,  3  June  1847,  9  D. 
1164,  19  Jur.  608. 


*  Authorities,  ut  sup.;  More's  Notes,, 
cclviii.;  and  Qentle  v,  Henry,  1747,  Mop. 
13.804-5. 

^  Balfour,  ut  swp.  Sandilands  v.  Cai- 
micliael,  1542,  Mor.  13,781.  Pringle  v. 
Tenants,  vt  twp,  2  Stair,  and  Bankt,. 
ut  sup. 
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applied  only  where  the  lease  was  neither  for  life  nor  exceeded 
nineteen  years. 

If  the  lease  be  neither  for  life  nor  exceed  nineteen  years,  it  is  in  leasei 
reqnisite  that  either  the  lessor  or  the  lessee  shall  have  liad  posses-  t^^^" 
«on.   It  is  expressly  so  laid  down  in  the  Books.    D  having  granted  JJJ^^ 
a  lease,  was  attainted  before  the  commencement  of  the  possession, 
whereupon  the  lessee  issued  a  precept  in  his  own  name  against  the 
•actual  possessor.     In  a  suspension  of  a  decreet  oi  removing  it  was 
held  that  the  lease  being  for  no  more  than  nineteen  years,  and  the 
lessee  not  in  possession,  he  had  no  title  to  pursue  a  removing.^    In 
one  case  the  title  was  sustained,  although  the  lessee  had  no  power 
to  input  and  output  tenants,  and  where  it  is  not  stated  that  he 
was  in  possession.'    But  as  the  duration  is  not  mentioned,  the  lease 
may  be  presumed  to  have  exceeded  nineteen  years,  which,  by  con- 
ferring the  power  to  remove,  reconciles  the  decision  with  the  sub- 
sequent authorities.^ 

While  it  has  been  said  that  a  lease  for  nineteen  years  gives  no  Lessee's 
power  to  remove,  a  distinction  has  been  taken  between  a  formal  enforce  con- 
removing  under  the  statute,  resting  on  a  warning,  and  an  action  ^^J^ 
founded  on  the  right  to  possess,  which,  like  any  other  action,  is  J^^^^**" 
brought  before  the  Court  of  Session  or  Judge-Ordinary,  and  the 
right  of  pursuing  which  a  lease  of  that  duration  is  apparently 
deemed  to  confer.*  Although  there  is  not  in  the  Books  any  express 
authority  for  this  distinction,  it  seems  to  be  reasonable,  because  the 
lessee  ought  to  be  vested  with  power  of  directly  enforcing  the  ful- 
filment of  the  contract  by  removing  possessors  who  had  no  right 
to  possess  or  whose  right  had  ceased. 

In  order  to  vest  the  power  of  removal,  the  character  of  lessee  character  of 
must  bona  fide  exist,  and  proceedings  effected  under  a  mala  fide  i^jjJSiffL 
assumption  of  it  are  invalid.  Where  a  party  obtained  and  enforced, 
as  principal  tacksman,  a  decree  of  removing  against  a  tenant  of  a 
house,  and  it  appeared  that  he  was  neither  tacksman  nor  proprie- 
tor, but  factor  for  another  who  was  not  alleged  to  have  authorised 
the  proceedings,  the  Court  reduced  the  decree.*  But  where  the 
subtenant  denies  the  subtenancy,  and  relies  on  the  lease  as  sub- 
stantiating his  averments,  investigation  of  the  whole  facts  has  been 
recognised  as  competent.  A  tenant  pursued  a  removing  against  a 
subtenant  who  averred  that  he  was  tenant  under  the  pursuer's  land- 
lord. The  pursuer  produced  his  lease,  which  excepted  from  the 
fiubjects  let  to  the  pursuer  "  the  houses  presently  possessed  by  the 
{aid  defender.''    [21]  It  w£ts  held  that  the  terms  of  the  lease  did 

*  Gentle  v»  Henry,  vi  sup.  •  Ersk.  Note  (by  Ivory)  139,  ut  sup. 

'  L  of  Ckdashiels  v.  L.  of  Mackerston,        *  2  Bell  on  Leases,  61. 
1629,  Mor.15,251,  2  Ersk.  vL  61,  Notes.        ^  Johnston  v.  Dickson,  1831, 9  S.  452. 
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not  exclude  the  pursuer  from  proying  that  the  defender  was  bis 
subteDant,  and  that  the  exception  in  the  lease  only  related  to  other 
subjects  occnpied  by  the  defender.* 

Where  the  preceding  requisites  exist,  a  tenant  has  a  title  to 
remove  a  subtenant  without  the  landlord  s  concurrence.* 

The  heir-apparent  of  a  lessee,  even  where  his  ancestor  was  not 
in  possession  at  the  time  of  his  death,  may  insist  in  a  removing* 
against  such  occupants  of  the  subjects  contained  in  the  lease  as 
derive  no  right  from  that  ancestor;  and  if  any  occupant  shall  found 
his  possession  upon  an  assignation  from  him,  the  heir  has  a  good 
title  to  set  aside  that  assignation  on  any  legal  ground  without  the 
necessity  of  a  service.' 


Section  VIII. — AniaxisTiiATOBs  as  Tutors  on  FAcroBa 


rer  most 


VnoL 


Tutors,  curators,  and  other  administrators  necessarily  possess  the 
power  of  removing,  which  is  indispensable  towards  due  administra- 
tion. But  curators  cannot  remove  a  tenant  if  the  minor  dissent.^ 
The  power  is  also  possessed  by  factors,  either  specially  empowered 
to  remove  or  having  powers  necessarily  implied,  as  in  the  case  of 
a  judicial  factor.* 

1st,  The  power  must,  in  the  case  of  an  ordinary  factor,  be  ex- 
pressly conferred  and  duly  proved. 

If  these  requisites  exist,  a  written  authority  corroborative  of  a 
verbal  one  is  sufficient  Thus,  in  passing  a  bill  of  suspension 
of  a  decreet  of  removing  by  the  bailies  of  A,  at  the  instance  of  B, 
treasurer  to  a  corporation,  against  C,  it  was  pleaded  that  qua  box- 
master  B  had  no  title  to  pursue  a  removing.  A  verbal  order  from 
the  corporation  was  pleaded  as  sufficient,  but  B  produced  a  ¥nritten 
order  also.  That  order  was  impugned  as  an  authority  ex  post /acta 
to  raise  a  process  of  removing  which  was  said  not  to  be  sufficient, 
because  the  authority  must  be  antecedent.  The  written  authority 
was  sustained  as  being  corroborative  of  the  verbaL* 


1  Bitchie  v.  Dickson,  3  July  1857, 19 
D.  949, 29  Jur.  438.  This  case  involves 
very  special  and  complicated  matter, 
on  which  the  decision  was  given.  It  is 
one  of  a  class  which  occurs  frequently 
under  the  system  of  reporting  whicn 
has  been  in  use  for  some  years,  and  which 
presents  decisions  whidi,  doubtless,  it 
must  be  deemed  were  governed  by 
sound  reasons,  although  not  detennined 
as  principle,  but  from  which  it  is  hardly 
practicable  to  elicit  doctrine  or  to  ar- 
nnge  under  an  appropriate  head.    No- 


tice of  them,  however,  cannot  be  omit- 
ted in  a  treatise,  as  they  occupy  a  pro- 
minent place  in  the  reports. 

*  M'llreavie  v.  Smithy  1810,  Hume 
851. 

*  Erak.  viiL  77.    Scott  v.  Baird,  1754, 
Mor.  14,376,  5  B.  S.  814. 

«  AllMi,  &c.,  V.  Walker,  1812,  Hume 
586. 

*  2  Bell  on  Leases,  61. 

*  Shinas  v.  Foidyce,  1777,  5  B.  S. 
572. 
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But  where  there  is  no  express  power,  or  where  its  constitution 
is  not  legally  proved,  a  factor  has  no  title.  The  factor  of  an  incor- 
porated company  [22]  having  pursued  an  action  of  removing  against 
a  lessee,  it  was  objected  that  he  had  no  proper  title  to  sue,  as  his 
factory  was  conceived  only  in  general  terms,  authorising  him  to 
carry  on  and  defend  all  suit«  and  processes,  but  made  no  mention 
of  actions  of  removing ;  and  that  although  the  subscription  of  the 
governor  was  adhibited  and  the  seal  of  the  company  was  appended, 
yet  as  the  governor's  was  the  only  subscription,  and  there  wjw  no 
evidence  that  the  assistants  had  concurred  with  him  in  granting 
the  factory,  it  was  not  legally  constituted.  The  Court  held  that 
the  pursuer  had  produced  no  proper  authority  from  the  company  to 
remove  lessees.^ 

2d,  Where  a  factor  acted  without  authority  the  proceedings  (a 
decree  of  removing  and  ejection)  were  reduced.* 

3d,  A  factor  appointed  by  the  Court  of  Session  has  powers  ex  Judicial 
o^icio  to  remove  tenants.'  As  the  decisions  proceed  upon  the  prin-  power  ex 
ciple  that  a  factor  appointed  by  the  Court  has  (under  certain  modi-  ''•^^' 
fications)  the  power  of  a  proprietor  infeft,  to  enable  him  to  manage 
the  estate  to  the  best  advantage,  the  same  rule  will  apply  to  all 
factors  so  appointed,  as  upon  a  sequestrated  estate,  loco  tutoris,  loco 
absetUts,  and  the  like.  But  a  judicial  factor  must  use  fair  dealing 
and  sound  discretion  in  the  exercise  of  those  powers  ;  and  if  he  do 
otherwise  the  Court  will  not  give  effect  to  his  proceedings.  In 
conformity  with  this  rule  the  Court  refused  to  allow  a  factor,  put 
npon  an  estate  by  themselves,  to  remove  tenants  who  had  taken 
leases  from  him  for  a  year,  and  obliged  themselves  to  remove  without 
warning,  they  having  paid  their  rents  and  offered  more  rent  than 
the  persons  whom  he  would  have  put  in  their  room.*  The  form 
was  a  charge  upon  a  decreet  of  removing,  and  the  Court  suspended 
the  letters  simpliciter. 

SicnoN  IX. — Transfebknce  of  Warning  and  Right  op  Action. 

A  warning  used  by  the  predecessor  accrues  to  the  heir,  who,  Waming 
when  retoured,  may  pursue  the  removing  upon  a  waming  given  by  J^"  ^ 
his  predecessor,  although  the  predecessor  survive  the  term.*    But  a 

1  York  Buildings  Co.  v.  Sir  J.  Car-  *  Edgar  v.  Whiteheads,  1714,  Mor. 

n^e,  1764,  Mor.  4066.  4063. 

^Johnston  v.  Dickson,  ut  mp,  ^  2  Craig,  iz.  29;  2  Stair,  ix.  41;  2 

*  Thomson  v.  Elderson,  1757,  Mor.  Bankt.  ix.  64;  2  Ersk.  vi  48  and  61. 

4070.    Carlisle  «.  Lowther,  1766,  Mor,  Ramsay  v.  Hume,  1629,  Mor.  3173.    E. 

8380,  5  B.  S.  671.  Haddington  v.  Tenants,  1637,  Mor.  ut 

wp. 


] 
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Warning 
aadgnedto 
singnlar 
racoonor. 


Effect  of 

usigna- 

tioni. 


retour  or  precept  of  clare  constat  may  be  deemed ]to  be  indispensable, 
on  the  analogy  that  an  heir-at-law  during  apparency  is  not  entitled 
to  enforce  a  decree  of  removing  obtained  by  his  ancestor.*  It  may 
be  deemed  upon  analogy  that  the  heir  cannot  sue  without  a  trans- 
ference, for  it  was  held  not  to  be  competent  for  an  heir  to  insist 
[23]  in  an  action  of  succeeding  in  the  vice,  and  for  violent  profits, 
against  the  heir  of  a  tenant  against  whom  the  pursuer's  father  had 
obtained  a  decree  of  removing,  until  the  action  transferred  active 
in  the  person  of  the  pursuer.^  But  it  was  decided  that  where  an 
ancestor  had  raised  and  pursued  a  process  of  removing,  and  died 
pendente  lite,  the  action  might  be  transferred  active  to  an  heir 
served  and  retoured,  though  not  infeft.' 

If  a  proprietor  warn  his  tenant  and  then  sell  the  subjects,  he 
may  assign  the  warning  to  his  successor.  After  the  landlord  is 
denuded  he  cannot  insist  in  the  removing,  and  unless  the  title  of 
the  purchaser  be  valid,  he  cannot  make  use  of  the  warning  given  by 
his  predecessor.  The  mode  which,  in  such  cases,  has  been  recom- 
mended as  most  safe  is  to  bring  the  action  of  removing  at  the  in- 
stance of  both.* 

The  questions  as  to  the  necessity  of  infeftment,  either  by  a 
singular  successor  or  an  heir,  have  already  been  examined,*  and  the 
doctrine  applicable  there  will  be  applicable  here. 

And  an  assignation  has  in  some  cases  been  held  to  aSord  a 
sufficient  title  to  follow  out  a  removing ;  in  others  not.  A  party 
having  obtained  an  assignation  to  a  warning  made  by  a  heritor, 
and  also  a  judicial  assignation  to  a  comprising  led  against  the 
heritor,  was  held  to  have  a  sufficient  title  in  a  removing.*  And  an 
assignation  to  a  lease  was  held  to  carry  a  right  to  a  depending 
action  of  removing  from  the  subjects  comprehended  under  it,  and 
also  to  a  claim  for  violent  profits  for  subsequent  retention  of  pos- 
session, as  well  as  to  a  bond  of  caution  for  them  lodged  in  the 
process  of  removing.^  But  an  assignation  to  a  warning  was  found 
not  a  sufficient  title  in  a  removing  where  the  cedent  had  been  de- 
nuded by  a  comprising,  even  though  the  compriser  oflFered  to  con- 
cur, seeing  he  had  no  right  to  the  warning.® 


^  Mackenzie  v.  Gillandeis,  8  Dec. 
1853,  16  D.  158,  26  Jur.  75. 

«  L.  of  Dnunlanrig  v.  Scott,  1625,  1 
B.  S.  24. 

•  L.  of  Crosbie  v.  Hume,  1637,  Mor. 
16^153.  Relative  to  the  doctrine  of  in- 
fenment  in  fetvour  of  the  heir,  supra, 
chap.  iL  sec  vi.  of  this  book. 


*  RosB  on  Removing,  86-7. 

*  Sup,j  chap.  iL  sec.  vi.  of  thia  book. 
«  Hay  V.  Bandone,  1613,  Mor.  10,366. 
'  Barbour  v.  Bell  and  Cautioners,  26 

Jan.  1831,  9  S.  334,  3  D.  and  A.  459. 

8  Kerr  v.  Tenants  of  Nisbet,  1623, 
Mor.  10,367. 
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OHAPTEB   III. 

VOLUNTAEY  EEMOVING  AND  AN  OBLIGATION  OE 

PEOMISE  TO  EEMOVE. 

The  title  to  pursue  a  removing  having  been  ascertained,  volun- 
tary removings  shall  next  be  examined.  An  obligation  to  remove 
voluntarily  shall  be  considered  with  relation — lat^  to  its  constitution ; 
2d,  to  its  legal  operation ;  and  3d,  to  the  mode  by  which  it  can 
[24]  be  enforced.  This  discussion  has  reference  to  the  rules  and 
doctrines  of  the  common  law,  which  are  not  derogated  from  by 
the  provisions  of  the  Statute  16  and  17  Vict.  c.  80,  and  which,  as 
they  may  and  will  be  still  in  observance,  must  be  examined.  The 
statutory  provisions  shall  be  examined  hereafter. 


Section  I. — Constitution  of  Obligation  to  Eemove. 

An  obligation  to  remove  voluntarily  is  in  itself  constituted  by 
•consent,  and  may  be  proved  by  writing,  as  by  a  clause  contained  in 
the  lease,  or  in  a  separate  form,  or  by  oath,  but  not  by  parole. 

According  to  Craig,  such  an  obligation  was  recognised  by  the  Art  i.— 
Eoman  law,^  and  it  is  of  great  antiquity  in  the  law  of  Scotland.*  "^* 
Originally  the  obligation  seems  to  have  been  contained  in  a  sepa- 
rate document,  which  was  styled  a  renunciation,  and  which  was 
executed  by  the  lessee,  and  delivered  to  and  accepted  by  the  lessor. 
The  requisites  of  it  were — First,  That  it  should  be  dated  forty  days 
before  Whitsunday;  second,  that  by  it  the  lessee  should  oblige 
himself  to  permit  the  lessor  or  those  in  his  right  to  enter  brevi 
manu  and  possess ;  and  third,  that  there  should  be  taken  an  in- 
strument of  renunciation  tmder  the  hands  of  a  notary,  which  was 
essential  as  a  solemnity.' 

But  a  paction  to  remove  by  a  writ  separate  from  the  lease,  and 
not  styled  a  renunciation,  was  also  recognised  in  practice  and 
accounted  valid.* 

1  2  Craig,  ix.  1.  edit  674;  Bobs  on  Removing,  Append. 

«  2  Craig,  ix  iii;  2  Ross'  Lect.  499.  No.  1.  p.  163;  Office  of  a  Notary,  190-2. 

«  Craig,  «t  ««p.;  2  Stair,  ix.  34;  2  1  Jund.  Styl.  2d  edit  676. 
Bankt  ix.  37  and  47;  2  Erek.  vi.  44;         *  2  Stair,  ix.  38. 
Office  of  a  Notary,  188;  1  Jurid.  StyL  2d 
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it  is  deemed  that  where  of  so  recent  a  date  a  tenant  consents  Uy 
snch  a  clause,  he  truly  within  the  year  renounces  the  possession, 
and  as  truly  bars  tacit  relocation  as  if  of  that  date  he  had  executed 
and  delivered  a  separate  written  renunciation  and  engagement  to 
remove.*  And  Ji/ih,  Where  either  by  construction  of  a  document 
dated,*  or  by  the  real  evidence  of  the  res  geaUB  emerging  within 
the  like  time,'  it  has  been  held  that  the  necessity  of  warning  is 
superseded. 


\ 


Art.2.— 

Where 

neoesaity  of 

wcemingu 

notttqter' 

seded. 


Stair's  doc- 
trine that 
forty  days' 
notice 
shonld  be 
given. 


Decisions 
of  18th 
centory. 


Anciently,  where  there  was  an  obligation  to  remove,  either  en- 
grossed in  the  lease  or  in  a  separate  form,  the  landlord  appears  to 
have  been  entitled  to  remove  the  tenant  by  summary  procedure, 
and  to  enter  into  possession.  This  doctrine  is  laid  down  by  Craig, 
who  says  that  where  there  is  a  conventional  obligation  warning  is 
unnecessary ;  *  and  with  this  doctrine  the  ancient  decisions  corres- 
pond.^ 

[31]  That  rule  ha^  been  censured  as  imposing  upon  tenants  the 
same  hardship  and  creating  the  same  disorders  which  the  statutory 
solemnities  of  warning  were  intended  to  remedy.®  In  the  time  of 
Stair  a  different  doctrine  was  introduced.  For  he  holds  that, 
whether  the  removal  be  at  the  stipulated  term,  or  at  one  subse- 
quent (tacit  relocation  having  intervened),  the  lessee  must  have 
intimation  before  the  term,  which  will  suiEce  without  the  solem- 
nities of  warning.  Although  he  deems  the  length  of  time  arbitrary, 
he  holds  that  it  must  be  such  as  that  the  tenant  may  provide  him- 
self with  a  new  possession,  and  "  that  they  will  walk  most  fairly 
and  safely  who  shall  intimate  the  same  to  the  tenant  forty  days 
before  the  term."^ 

In  the  modem  Books  the  rule  is  laid  down  that  the  lessor 
must  act  by  judicial  authority,  giving  intimation  previously.^ 
While  the  necessity  of  an  intimation  of  forty  days  was  held  to 
be  superseded  by  such  an  obligation,  an  intimation  or  charge  pre- 
vious to  the  termination  of  a  lease  was  held  to  be  necessary, 
although  the  lessee  had  obliged  himself  to  remove  without  any 
warning,  intimation,  or  charge.^  And  where  a  lessee  was  boimd 
by.a  clause  in  his  lease  to  remove  "without  warning  or  process 


1  Paxton  V.  Slack,  1803,  Hume  668. 

*  M'Nair  v.  Lord  Blantyre's  Tutors, 
ut  sup,,  p.  27  of  this  vol. 

s  Blain  v,  Ferguson  and  Hunter,  iU 
swp, 

*  2  Craig,  ix.  11. 

^Freeland  v,  Monteith,  1586,  Mor. 
13,877.  L.  Craighall  v.  Eminmonth, 
1610,  Mor.  13,879. 


^  Ross  on  Removing,  91. 

7  2  Stair,  ix.  38. 

^  2  Bankt.  ix.  67;  2  Ersk.  vi  50,  and 
Note  (by  Ivory)  136 ;  Ross  on  Rempv- 
ing  91;  4  Stair,  xxvi.  17,  Note  a  (by 
Brodie). 

•Dickson  v.  Tweedie,  1736,  Mor. 
13,880. 
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of  removal,"  the  Court  were  of  opinion  that  although  a  formal 
warning  was  not  requisite,  yet  some  notice  or  intimation  was 
necessary  in  order  that  the  tenant  might  provide  himself  with  a 
new  farm.  The  period  however  was  not  fixed,  but  it  was  held 
that,  because  there  had  been  no  intimation  whatever  the  tenant 
had  a  right  to  the  ensuing  crop.^  In  a  subsequent  case,  although 
the  judgment  of  the  Court  proceeded  upon  special  matter,  it  was 
observed  iy  very  high  authority  from  the  Bench  that  Lord  Stair's 
opinion  of  a  notification  of  forty  days  being  necessary,  even  where 
a  lessee  was  bound  to  remove  without  warning,  was  right,  and  that 
in  the  abstract  case  it  should  be  followed.* 

Erskine  censures  the  doctrine  that  the  necessity  of  an  intima-  Erskine. 
tion  of  forty  days  is  superseded  by  an  obligation  to  remove,  and 
he  holds  that  the  Act  of  Sederunt  of  14th  December  1756  annuls 
the  powers  of  the  lessor  at  common  law,  because,  following  the 
rule  of  the  Statute  1555,  it  prescribes  a  charge  of  forty  days.*  This 
opinion  was  questioned,*  And  it  might  be  deemed  that  the  opinion 
is  at  variance  with  the  analogy  of  recent  cases.  For  let,  while  it 
was  held  that  some  intimation  was  necessary,^  no  precise  time  was 
fixed.  In  one  case,®  there  was  a  dictum  that  intimation  of  forty 
[32]  days  was  necessary,  but  that  did  not  form  the  gist  of  the  deci- 
sion. And  2rf,  The  objection  was  repelled  that  the  Act  of  Sederunt 
was  not  libelled  on  in  a  summons  of  removing  on  an  obligation  in 
the  lease  to  remove  without  warning,  from  which  it  was  inferred 
that  the  Act  of  Sederunt  was  not  held  to  be  imperative.  The 
results  deduced  vf ere,  first,  that  although  the  lessor  is  empowered 
by  the  Act  of  Sederunt  to  follow  a  certain  course,  there  was  no 
authority  for  affirming  that  he  was  bound  to  do  so,  and  that  a 
charge  to  remove  might  be  valid  altnough  not  made  forty  days 
before  Whitsunday.  And  second^  that  a  horning  upon  six  days' 
charge  might  be  competent  where  there  is  an  obligation  to  re- 
move contained  in  the  lease,  for  the  obligation  and  the  mode  of 
enforcing  it  are  the  result  of  stipulation,  and  that  unless  this  power 
were  recognised  the  stipulation  could  not  be  executed  conformably 
with  the  intention  of  the  parties  as  vouched  by  the  terms  of  the 

contract. 

'But  whatever  weight  might  have  been  attached  to  these  results 
as  in  accordance  with  principle  and  analogy,  they  cannot  now  be 
deemed  to  be  existing  law.   1st,  It  was  held  that  the  Act  of  Sederunt 

*  Bartlett    v.   Stewart,    1742,    Mor.         *  2  Bell  on  Leases,  73-6. 

13,882.  *  Dickson  v.  Tweedie,  and  Bartlett 

*  E.  of  I^linton  v,  Fulton,  1771,  Mor.     v.  Stewart,  ut  sup. 

13,886.  *  •  E.  of  Eglinton  v.  Fulton,  ut  sup, 

»  2  Erak.  vL  60. 
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is  the  only  rule  for  a  removiDg  on  a  tack  for  a  term  of  years,  which 
^^  obliges  the  tenant  to  remove  without  warning.  The  report  is  intro- 
qairiflc  A.  duced  by  a  statement  that  there  had  been  a  controversy  among 
lobefoi-  lawyers  about  the  constraction  of  the  Act  of  Sederunt.  The  ques- 
^^"^^^  tion  is  said  to  be,  whether  the  Act  was  intended  to  limit  and  prescribe 
for  the  benefit  of  both  parties,  the  one  invariable  course  which 
should  be  taken  on  a  clause  stipulating  a  power  to  remove  without 
warning,  and  which  alone  should  be  effectual,  or  whether  the  charge 
of  homing  mentioned  in  the  Act  was  to  be  considered  as  a  farther 
and  an  auxiliary  provision  in  favour  of  the  landlord  chiefly,  under 
which  he  should  have  the  benefit  of  a  more  effectual  and  speedy 
execution  of  ejection,  but  leaving  it  optional  to  him  to  proceed  by 
reasonable  notice  to  the  tenant,  followed,  if  necessary,  by  a  process 
of  removing.^  The  judgment,  as  already  noted,  was  deemed  to  be 
sound,  and  was  followed  in  a  subsequent  case,  notwithstanding  the 
cdleged  existence  of  equipoUents,  which  were  pleaded  as  superseding 
the  necessity  of  warning.'  In  practice  it  is  understood  that,  ob 
tnajorem  cautelam,  it  is  usual  to  give  a  charge  on  forty  days,  con- 
formably with  the  Act  of  ^Sederunt ;  and  it  is  certainly  advisable  to 
adhere  to  this  course.' 


Arts.— 


[33]  Isty  Application  for  Warbant. — ^Where  there  is  a  clause 

P^i^oedmrt   j^  j^q  lease  obliging  the  tenant  to  remove,  the  mode  of  enforcing  it 

%'har^  is  by  a  charge  of  homing,  which  may  be,  and  usually  is,  given  con- 

^Manmi  fonuably  with  the  rules  laid  down  by  an  Act  of  Sedemnt  of  the 

f766^^^'  Court  of  Session,  dated  14th  December  1756,  entitled  "  Anent  Re- 

movings/'*    Although  in  some  of  the  provisions  of  this  Act  the 

Court  of  Session  unquestionably  assumed  a  power  with  which  they 

were  not  legally  vested,  yet  the  provision  relative  to  agreements 

does  appear,  and  has  been  allowed,  to  be  legitimate.^ 

The  tenor  of  the  clause  (sec.  1)  is,  that  where  a  tenant  is  bound 
by  his  tack  to  remove  without  warning  at  the  issue  or  determina- 
tion of  his  tack,  it  shall  be  lawful  to  the  heritor  or  other  setter  of 
the  tack,  upon  such  obligation,  to  obtain  letters  of  horning,  and 
thereupon  to  charge  the  tenant  with  horning  forty  days  preceding 
the  term  of  Whitsunday  in  the  year  in  which  his  tack  is  to  deter- 
mine or  forty  days  preceding  any  other  term  of  Whitsunday  there- 
after. And  upon  production  of  such  tack  to  the  Deputy  Sheriff  or 
Steward,  or  their  Substitutes,  of  the  shire  or  stewajrtry  where  the 

*  Mag8.  of  PerUi  v.  Andrew,  1798,     to  thifl  subject  are  neither  so  precise 
Hume  562.  ^^^  bo  certain  as  is  desirable  in  a  matter 

*  Lockhart  v.  Twaddle,  1800,  Hume     of  such  importance. 

ft64.    [Boo   on  this   subject   Lyon  ».         *  Acts  of  Sederunt,  p.  603, 
Irvine,  Fob.  13, 1874, 1  Rettie  612.]  *  Ross  on  Removing,  90. 

*  The  dicta  and  the  decisions  relative 
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l&iids  lie,  they  are  authorised  and  required,  within  six  days  after 
the  term  of  removal  appointed  by  the  lease,  to  eject  such  tenant, 
and  to  deliver  the  possession  void  to  the  setter  or  to  those  having 
right  from  him. 

If  the  landlord  intend  to  proceed  by  virtue  of  this  clause,  he 
must  present  to  the  Court  of  Session  a  bill  (or  petition^),  the  style 
of  which  must  be  verbatim  the  same  with  that  of  the  horning  which 
is  to  follow  upon  it.*    With  that  bill  the  lease  is  produced,  either 
registered  or  not.'    By  the  prayer  of  the  bill  the  Court  is  besought 
for  letters  of  homing  at  the  complainer's  instance,  ''on  the  premises 
in  common  form,  and  containing  a  charge  to  remove,  in  terms  of 
the  Act  of  Sederunt  of  your  Lordships  of  14th  December  1766/'* 
In  the  letters  of  horning  following  upon  the  warrant  granted  on 
this  biU  there  are  engrossed  the  words  of  the  obligatory  clause.* 
And  in  the  will  the  order  is  to  pasd  forty  days  preceding  the  term 
of  Whitsimday  in  the  year  specified,  being  the  year  in  which  the 
lessee  is  bound  to  remove ;  and,  in  terms  of  the  Act  of  Sederunt  of 
14th  December  1756,  lawfully  to  warn  and  charge  the  lessee,  per- 
sonally or  at  his  dwelling-place,  to  remove  [34]  and  leave  the  sub- 
ject "void  and  redd,"  under  certification  that  he  shall  be  holden  a 
violent  possessor,  and  compelled  to  pay  violent  profits.®    While  it 
has  been  said  it  is  usual  to  insert  in  leases  a  clause  consenting  to 
the  issuing  of  letters  of  horning,  it  would  appear  that  letters  of 
homing  may  issue  upon  a  bill  presented  to  the  Court  of  Session 
T^here  the  lease  obliges  the  tenant  to  remove  mthout  warning, 
although  it  should  contain  no  clause  expressly  authorising  letters 
of  homing  to  issue  upon  it.^ 

If,  not\sdthstanding  the  charge,  the  tenant  shall  disobey  by  Summops  of 
suffering  another  to  intrude,  a  remedy  lies  by  a  summons  of  sue-  i^^^^* 
ceeding  in  the  vice.^  In  that  writ  there  are  set  forth  the  decree, 
diligence,  and  procedure,  and  the  intrusion  of  the  new  occupant, 
thraug^h  the  connivance  and  collusion  of  the  ejected  tenant.  The 
subjects  are  then  detailed,  and  the  conclusions  are,  that  the  ejected 
tenant  and  intruder  shall  be  declared  to  be  wrongous  doers,  that 
they  shall  be  decerned  to  pay  a  penal  rent,  also  to  remove,  and 
that  till  they  do  remove  the  penal  rent  shall  be  exigible. 

2d,  Execution  of  Warrant. — On  the  arrival  of  the  term  of 
Whitsunday,  the  charger  must  produce  his  executed  horning,  with 

^  3  Jnnd.  StyL  634  and  987;  Boa9  on  ^3  Jurid.  StyL  635;  Eoss  on  EemoY- 

BemoYing,  92;  2  Bell  on  Leases,  77.  ing,  ut  sup, 

« 3  Jund.  StyL  9,  and  601.  «  3  Jurid.  StyL  636. 

'  Roas  on  Bemoving,  92.  ^  More's  Notes,  cchc 

«3  Jurid.  StyL  634,  Note  2;  Boss  on        ^  2  Stair,  ix.  45. 
Bemoying,  and  BdLl,  ut  wp. 
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a  petition  to  the  Sheriff  praying  for  hi3  warrant  to  eject  the  tenant, 
on  which  a  warrant  is  granted  accordingly.'  When  the  warrant  is 
granted  it  is  execnted  by  a  messenger,  or  other  officer  acting  under 
the  ftothority  of  the  Sheriff,  who,  along  with  a  procnrator  for  the 
landlord  and  witnesses,  goea  to  the  bouse  of  the  tenant,  turns  out 
the  iahabitants  and  cattle,  extingnishes  the  fires,  locks  the  doors, 
and  delivers  the  keys  to  the  proprietor  or  his  procurator.*  If  tlie 
power  of  the  civil  magistrate  be  insufficient,  application  is  made  to 
the  military  for  assistance,  who  enforce  the  esecation  manu  milt- 
iari?  Stair  and  Bankton  lay  it  down  that  the  officer  ought  to  re- 
tom  an  execution.*  Bnt  it  is  said  by  Ross  that  it  is  not  the  prac- 
tice to  return  any  esecntion,  for  no  person  is  presumed  to  have 
any  interest  in  the  removing.  If  wronged,  the  tenant's  remedy  is 
by  an  action  for  ejecting  the  new  possessor,  and  obtaining  dam- 
i^es.  It  is  nsnal,  therefore,  to  have  a  notary  in  attendance,  to  take 
instruments  in  his  hands  upon  the  order  of  the  proceedings,  and 
to  make  an  inventory  of  the  articles  ejected,  which  inventory  pre- 
vents all  subsei^uent  allegations  of  there  baring  been  more  articles 
in  the  house  or  offices  than  were  really  found  there.'  A  caption 
also  may  be  extcuted  upon  the  letters  of  homing,  if  deemed 
advisable.' 

If  application  shall  be  made  to  the  Court  of  Session,  it  is  by  a 
bill  or  petition,  upon  which  there  is  granted  a  special  warrant  for 
[3S]  letters  of  ejection,  which  narrate  the  homing,  denunciation, 
and  registration,  and  contain  an  order  to  eject  the  tenant.'  These 
letters  of  ejection  are  produced  to  the  Sheriff,  who  thereupon  issues 
a  precept,  authorising  his  officers  to  execute  the  removing  in  terms 
of  the  will  of  the  letters;  and  the  removing  is  carried  into  execu- 
tion on  the  joint  effect  of  the  letters  of  ejection  and  the  Sheriff's 
precept.* 

The  tenant  cannot  be  heard  upon  any  objections  before  the 

Sheriff,  whose  powers  are  here  ministerial  only,  and  not  judicial ; 

H.iij*i»ii'.i  Ilia  only  remedy  is  to  snspend  the  charge  of  homing.*    By  the  sixth 

i'.'i^"^  '  clauso  of  the  Act  of  Sederunt,  14th  December  1756,  renewing  an 

Act  of  2!lth  March  1&>3,  it  was  provided  that  the  bill  of  suspension 

ooutd  not  be  passed  otherwise  than  by  three  Lords  in  time  of  vaca- 

>  B>'»--'  ou  Beiuorings,  Vi,  1&1-5.  '  4  Er^k.  iii.  17;  Rues  on  Rcmov.  83-4 

■  J  StHir,  3ilvii.  36 1  4  Baukt  xli.  IT.     and  93;  S  Dallas  85;  3  Jurid.  Stjl.  686. 

lt<!4  V.x*k.  vx.  17;  Kossos  Kemovin^,        *  Eiak.  and  Boss,  vl  ni^;  3  Jurid. 


1 


.•U.Omwiitt  Stjl.  687.     Thi*   applit 

*  Kr»k.  Hi  Mil.  Sheriff  to  execute  the  n 

Stair  and  iWkt  «*  n^  Conrt  of  Session  has  been  justly 


KomuviOj;,  85,  16€-7.  gured  as  a  ctunbrous  procedure,  ifoss  oi 

•  t  ItuUaa  tU.  RemoT.  91 
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tion,  and  by  the  whole  Lords  in  presence  in  the  time  of  Session, 
proTided  that  in  vacation  time,  and  when  three  Lords  cannot  easily 
be  fonnd,  it  shall  be  lawful  to  the  Lord  Ordinary  upon  the  Bills 
upon  such  bills  of  suspension  to  grant  sists  from  time  to  time  as 
he  shall  judge  proper,  to  the  end  that  the  complainer  may  have 
access  to  present  his  bill  of  suspension  to  three  Lords,  or  to  the 
CJonrt.^  By  Act  of  Sederunt,  10th  August  1776,  it  was  declared 
that  such  bills  might  be  passed  by  two  Lords.^  The  tenant 
(complainer),  within  ten  days  must  find  caution,  not  only  for 
implement,  but  also  for  damages  and  expenses ;  and  if  he  do  not 
find  caution  the  bill  shall  be  refused  and  execution  proceed.'  The 
rules  recently  introduced  applicable  to  suspensions  of  decree  of 
removing  shall  be  stated  when  treating  of  the  mode  of  reviewing 
such  decrees. 

In  conformity  with  a  case  already  noticed,*  it  is  competent  to  Art.  4.— 
raise  an  action  of  removing,  upon  an  obligation  in  the  lease,  with^  not  under 
out  libelling  upon  the  Act  of  Sederunt.     In  that  instance  the  gl^^^ 
action  was  raised  more  than  forty  days  before  the  term  of  Whit-  ^''^ 
Sunday. 

Where  the  obligation  is  contained  in  an  informal  document 
separate  from  the  lease,  there  can  be  no  charge  of  homing.  Al- 
though the  document,  being  intended  to  carry  into  effect  the 
agreement  imder  the  lease  without  the  necessity  of  action  or 
warning,  may  be  so  far  taken  as  part  of  the  lease,  or  as  explanatory 
of  the  agreement  [36]  under  it  as  to  require  no  stamp,^  yet  there  is 
no  authority  for  holding  that  it  can  be  deemed  as  engrossed  in  the 
lease,  so  that  the  clause  of  registration  will  apply  to  it.  .  That 
clause,  and  the  decree  which  is  fictitiously  interponed  to  it,  can  be 
applicable  only  to  the  words  of  the  deed  itself,  and  are  not  sus- 
ceptible of  extension  through  an  extrinsic  document. 

Ist,  The  older  rule  appears  to  have  been,  that  in  removings  Art.  6.— 
which  require  no  previous  warning  the  Court  of  Session  had  the  tion. 
5ole  cognisance,  because  such  removings  were  held  to  be  extra- 
ordinary remedies.^    In  conformity,  it  was  decided  that  in  a  sus- 
pension of  a  decree  obtained  before  a  Sheriff  in  an  extraordinary 
removing  the  decree  was  null,  notwithstanding  a  prorogation  of 

*  Acts  of  Sederunt,  156  and  504.  ^  Maclaren  v,  M.  of  Breadalbane,  20 

*  Acts  of  Sederunt,  589;  Rose  on  Be-     Dec.  1831,  F.C.  136, 10  S.  163, 4  D  and 
moy.  111-2.  A.  428. 

«  Act  of  Sederunt,  14  Dec  1766,  sec.         *  2  Ersk.  vi.  50;  2  Mackenzie's  Inst. 


€,  p.  504;  Boss  on  Bemov.  ut  sup. 

*  Stevenson  v.  Baird,  23  June  1821, 
F.C.  411,  1  S.  84-5;  More's  Notes,  cclx. 


vi,  11,  Note  g  (by  Bayne). 
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iLe  7irii>i:cn->n.^  But  in  modem  pnu^tice  actions  nnder  obliga- 
ti.L*  t>  rem'^ve  are  nised  before  the  Sheriff.'  The  mode  of  pro- 
OEieiiLZ  15  to  present  to  the  Sheriff  a  petition  for  a  Bammary 
renLOTii^g  or  ejeitivn.  fonnded  npon  the  separate  obligation.'  Thia 
act:  z.  is  g^TerLe-i  bv  the  rales  applicable  to  summary  procedure^ 
tIz..  a  s<&rri-:-e  np-i^n  the  tenant  and  an  order  to  answer  within  a 
sL.rt  fieri  :-L  gescrally  forty-eight  hoars.  If  the  tenant  conrider 
Lin^sclf  arzrieved  by  llie  decree,  his  remedy  is  by  suspension  in 
tlr  LLii-Ler  alrtair  noticed. 

\lI^  In  one  cas^r  it  was  decided  that  it  was  not  competent  to 
furs-e  an  acti:-a  of  remoTing  smnmarily  in  the  Court  of  Session.* 
This  io:ii::n  may  l-e  deemed  to  be  applicable  either  to  removings 
iEi:-.r  tLe  statute,  or  to  the  competency  of  raising  siuninary  or 
extra .rlinary  removings  before  that  Court.  In  neither  case  is  its 
ariM:i:::n  obvicus.  By  the  statute  the  diet  before  the  Court  of 
S«:5s::a  is  oii!y  six  days.  A  more  summary  application  to  that 
CcTir:  is  ii:t  st:fp«c«sable;  but,  if  made,  would  unquestionably  be  in- 
cmi-rtcr.:.  If  extraorJinary  removings  were  meant,  it  has  been 
sLeTm  ilit  in  tLem  not  only  was  the  jurisdiction  of  the  Court  of 
^-ss:-::  c:  in j^ tent,  but  that  formerly  it  was  deemed  privative. 

Si  A  I:ri  of  regality  has  the  privilege  of  having  removings  at 
his  cw:::  instance  tried  before  his  own  bailie.*  The  privilege  still 
exist;?  in  burghs  of  regality  belonging  to  burghs  royal,  where  the 
rights  v-i  regality  were  reserved  by  the  Jurisdiction  Act.  Anciently 
a  Kir.  a  a;  j^ars  to  have  possessed  jurisdiction  to  entertain  an  action 
[o7]  of  removing  upon  a  warning,  and  have  the  suit  raised  before 
his  own  Cv  urt :  his  jurisdiction  was  not  exclusive  of  the  Sheriff's, 
Hv^r  tvuli  he  thus  remove  a  tenant  summarily  without  a  warning.* 
As  by  the  Jurisdiction  Act  removings  are  not  named  amongst  the 
aot:or.s  Tvserved  as  competent  to  a  baron,  they  cannot  be  sued 
KtVre  thAt  Court* 

^  lW;hur«tr'$  T«xuAt$  r.  Bethnne,  1681,  In  Steyenson  v.  Baiid  the  action  was 

It  or.  T:i^'T»  raised  in  the  Sheriff  Court,  but  it  was 

*  S.uvv  tht»  A»  %>f  Sv  1T56.    S«e  Nis-  not  summary. 

Mv\\s\  r.  Aikuijm,  li  Jan.  1S66,  4  *  Countess  of  Rothes  v,  Campbell^ 

XI  w  N,  iSk*  1693,  4  B.  S.  55. 

:?  vv^.^fc^  r.  IV^vwt  HiJTv^n  r.  RoUo,  »  A  r.  B.  1612,  Mor.  7658. 

3Jt  w Ur^  31  r.  M.  vU  l^^dillym^,  w*  w^  •  Sibbald  r.  Home,  1692,  4  B.  S.  17. 
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OHAFTES   IV. 

HISTORY  OF  JUDICIAL  EEMOVINGS. 

If  the  lease  does  not  contain,  or  the  lessee  has  not  granted,  an 
obligation  to  remove  voluntarily,  the  removing  must  be  effected  by 
the  interposition  of  judicial  authority.  In  the  earlier  periods  the  Defects  in 
state  both  of  society  and  of  the  law  rendered  removings  so  difiBcult  ^®  SS^ 
that  the  peace  of  the  district  was  ordinarily  endangered  by  them,  ingsinewfiy 
The  first  act  of  property  exercised  by  a  purchaser  or  a  vassal  infeft 
was  to  give  warning  to  the  whole  tenants  of  his  lands  to  remove 
unless  they  acknowledged  him  for  their  master  and  consented  to 
hold  their  possession  thenceforth  upon  such  terms  as  he  pleased.^ 
As  the  landlord  was  anxious  to  remove  the  tenant,  so  the  tenant, 
from  local  attachment,  was  anxious  and  determined  to  remain. 
Force  was  consequently  repelled  by  force,  and  in  the  older  writers 
strong  descriptions  are  given  of  the  struggles  which  were  of  daily 
occnrreTice.*  These  violent  results  were  contemplated  by  law ;  for 
it  is  laid  down  that  a  person  in  actual  and  real  possession  of  any 
lands  might  defend  his  own  right  and  possession,  and  resist  the 
force  and  violence  of  the  invader,  and  that  it  was  lawful  for  his 
kinsmen  and  friends  to  assist  him.'  This,  doubtless,  would  be 
warrantable  in  those  cases  only  where  the  party  attempting  the 
removal  had  no  legal  title. 

But  the  evil  results  of  such  violent  proceedings  attracted  the  Legiriadre 
attention  of  the  Legislature  at  a  comparatively  early  period,  and  an  J^  of  wei 
attempt  was  made  to  avert  or  alleviate  them  in  part.  The  Statute 
1469,  c.  35,  in  the  narrative  that  "  Haly  dales  and  divine  service 
are  greatly  broken  in-casting  and  out-casting  of  tennentes,  quhilkis 
causes  greate  dissention,  and  causes  oftimes  greate  gaddering  and 
discord  upon  solemne  daies  of  Whitsundaie  and  Martinemes.  For 
the  eschewing  of  the  quhilk  it  is  thought  expedient  in  this  present 
Parliament  that  the  in-casting  and  out-casting  of  tenentes  be  de- 
ferred to  the  thrid  day  after  Whitsunday  and  Martineme*." 

[38]  Prior  to  1655,  the  form  of  warning  was  by  verbally  inti-  porm  of 
mating  at  the  tenant's  house  that  he  must  remove  upon  the  second  p^^ 
day  after  Whitsunday,  and  by  breaking  a  wooden  dish  or  platter  "S^. 
Qancem)  as  a  symbol  that  all  agreement  and  connection  were  thence- 

» 2  Craig,  ix.  1.  »  2  Craig,  ix.  2. 

>Bsdfour  472,  c.  xzviii.  and  474,  c 
xzzvi. 
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forth  at  an  end  between  the  landlord  and  tenant.^  If  the  tenant 
did  not  remove  voluntarily  on  the  third  day  after  Whitsunday  he 
was  forcibly  ejected.*  A  supposition  has  been  made  that  this  bar- 
barous mode  of  removing  took  place  only  when  the  landlord  himself 
had  been  the  granter  of  the  lease,  and  that  where  the  right  had 
been  derived  from  a  third  party  the  decree  of  a  judge  and  the 
intervention  of  the  oflBcers  of  the  law  were  indispensable.'  But 
fur  this  supposition  there  does  not  appear  to  be  sufficient  authority. 
At  least,  if  judicial  interposition  was  a  theoretical  rule  of  law,  it 
was  very  seldom  practically  recognised ;  for  so  late  as  1546  there  is 
a  statute,  evidently  of  general  application,  ordaining  that  tenants 
should  be  removed  "  in  quiet  manner  without  convocation."* 

In  the  midst  of  those  scenes  of  violence  the  courts  of  law  were 
making  great  efforts  to  introduce  peaceable  and  regular  procedure. 
Many  of  the  solemnities  afterwards  prescribed  by  the  Act  1555 
were  already  known.  The  tenor  of  the  statute  itself  shews  that 
the  most  important  of  them,  the  written  precept  and  its  execution 
forty  days  before  Whitsunday,  were  in  observance.  The  courts 
endeavoured  to  multiply  the  cases  in  which  their  interposition  was 
necessary,  and  twenty  days  before  the  Act  was  passed  the  judges 
had  attempted  to  reduce  removings  in  general  into  due  order.  The 
subsequent  statute  merely  gives  legislative  sanction  to  those  judi- 
cialpro  visions.^ 
1556,  c  39.  The  Legislature,  by  the  noted  Act  1555,  c.  39,  provided  an 
ample  remedy  for  the  existing  evils.  The  object  of  the  statute  is 
to  ensure  to  the  tenant  certain  notice,  within  such  time  and  at  such 
a  season  as  to  enable  him  to 'provide  himself  with  another  farm. 
The  provisions  are  minute  and  anxious,  and  the  observance  of  all 
and  each  of  the  solemnities  was  and  is  indispensable. 

Although  well  intended,  and  really  suited  to  the  age  in  which 
it  was  passed,  this  statute,  by  reason  of  its  multifarious  solemnities, 
became  of  troublesome  execution  and  ill  adapted  to  practice.  As 
the  omission  of  any  one  of  the  forms  is  fatal  to  the  legality  of  the 
procedure,  advantage  of  the  omission  was  often  taken  by  tenants  in 
[39]  order  to  maintain  possession,  and  numerous  protracted  law- 
suits were  the  result.     The  difficulties  which  thus  occurred  in 

^  2  Craig,  ix.  4.    A  mistake  has  been  was  intended  to  signify  that  the  tenant 

committed  as  to  the  meaning  of  the  should  eat  no  more  of  the  produce  of 

word  lancem  used  by  Craig.     2  Stair,  those  lands, 

ix.  33,  and  Mackenzie's  Obs.  69,  call  it  *  Craig,  ut  sup. 

"  a  lance,"  and  Erskine,  ii.  vi.  45,  trans-  '  Ross  on  Remov.  20. 

lates  it  "a  wand ;"  but  Ross  (on  Remov.  *  1546,  c.  3. 

4)  has  shewn  that  it  was  "  a  wooden  *  Balfour  (Remov.)  and  cases  there 

platter,"  which  in  Latin  is  lanx,  whereas  cited  ;  and  Ramsay  v,  Stewart,  28  May 

a  lance  is  lancea  (2  Ducan^e  210).    He  1549,  Mor.  13,815. 
ingeniously  supposes  that  tne  ceremony 
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actions  of  removing  from  lands  were  found  to  be  highly  prejudicial 
to  agriculture  and  to  landlords  and  tenants,  because,  during  the 
dependence  of  those  actions  the  lands  were  neglected  and  deteri- 
orated by  the  tenant,  the  heritor's  security  for  his  rent  was  brought 
into  danger,  and  tenants  were  discouraged  from  entering  into 
leases  by  the  uncertainty  of  their  attaining  to  possession,  and  by 
their  finding  the  subjects  of  their  leases  much  injured  during  the 
dependence  of  the  process  of  removing  against  the  preceding 
tenants.^ 

A  legislative  remedy  dispensing  with  those  solemnities,  and 
introducing  a  mpre  simple  and  effectual  form  of  process,  would 
have  been  unquestionably  expedient.     But  without  applying  to  the 
Legislature,  the  Court  of  Session  took  upon  themselves  to  introduce 
a  remedy  by  an  Act  of  Sederunt,  dated  the  14th  of  December  Act  of 
1756,  by  which  a  landlord  was  empowered  to  use  at  his  option  u  Dec ' 
either  the  statutory  forms  or  the  simpler  procedure  introduced  by 
the  Court.     This  assumption  of  a  power  of  dispensing  with  statute 
law  and  of  substituting  rules  of  their  own  creation  was  beyond  the 
lawful  authority  of  the  Court.^    A  doubt  to  that  effect  is  embodied 
in  the  "  Eeport  of  the  Lords  of  Council  and  Session  "  to  the  House 
of  Lords  relative  to  the  tenor  and  legal  import  of  the  Acts  of 
Sederunt  in  observance.^    And  a  similar  doubt  has  since  been    . 
indicated  from  the  Bench.* 

As  this  Act  of  Sederunt  was  illegal,  tenants  might  warrantably 
have  disregarded  the  procedure  founded  upon  it.  But  the  great 
utility  of  its  provisions,  combined  probably  with  a  mistaken  idea 
of  the  powers  of  the  Court,  induced  immediate  acquiescence ;  and 
the  decisions  shew  that  very  soon  after  its  enactment  the  statutory 
forms  were  comparatively  seldom  used.  Notwithstanding  the  ori- 
ginal defect  of  power,  this  Act  of  Sederunt  must  now  be  regarded 
as  practically  having  the  force  of  law.  Its  general  adoption,  and 
the  numerous  and  important  rights  and  interests  which  have 
consequently  accrued,  together  with  the  sanction  of  the  Court  of 
last  resort,  have  imparted  to  it  vigour  and  permanency. 

Actions  of  removing,  whether  under  the  statute  or  the  Act  of  "Solemn" 
Sederunt,  are  technically  called  "  solemn  removings,"  while  those  mwy"^" 

movings. 
^  Preamble  of  Act  of  Sederunt,  14         *  Graham  v,  Gordon,  16  June  1843, 

Dec  1756.  6    D.    1210.      Lord    Pr.    Boyle    said, 

*  The  Court  of  Session  during  a  part  "Whether  the  Act  of  Sederunt  1756 
of  the  eighteenth  centurjr  appear  to  did  not  go  beyond  the  powers  of  the 
have  entertained  eztraordinaiy  notions  Court  has  been  questioned^  but  as  it 
of  their  powers.     1  Ersk.  iii.  23.  has  been  acted  on  for  nearly  a  century 

*  27  Feb.  1810,  Acts  of  Sederunt  from  we  must  give  obedience  to  it.  We  will 
llthJulyl800to7thMarchl810,  p.  52;  not  however  go  beyond  the  practice 
Alexander's  Abridg.  of  A.  of  S.  879.  under  it." 
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[40]  coming  under  neither  are  styled  "  summary."  Judicial  remov- 
ings  therefore  shall  be  discussed  under  the  general  heads  of  "  solemn 
and  summary,"  and  the  former  shall  be  subdivided  into  those  under 
the  statute  and  those  under  the  Act  of  Sederunt.  Those  under 
the  statute  are  now  seldom  used,  but  as  they  are  undoubted  law, 
and  accordingly  may  be  used,  a  full  examination  of  them  is 
necessary. 


OHAFTEB  V. 

EEMOVINGS  UNDER  THE  STATUTE  1555. 
Section  I. — Tenor  of  the  Statute. 

Salq'eeta.  ^^^>  The  subjects  to  which  the  statute  applies  are  lands,  mills, 

fishings,  and  possessions  whatsoever.     The  generality  of  the  last 

words  has  been  controlled  in  practice. 

Wanung  2rf,  The  lawful  warning  must  be  made  upon  a  precept  from  the 

bof(ve  ^    lessor  within  the  year  forty  days  before  Whitsunday.    When  the 

2^^^       statute  was  enacted  Whitsunday  was  a  moveable  term,  "  and  it  did 

oft  run  far  into  summer,  when  removing  tenants  did  eat  up  the 

entrant's  meadows."^     This,  combined  with  other  inconvenient 

results,  induced  the  Legislature,  by  the  Acts  1690,  c.  39,  and  1693, 

c.  24,  to  fix  the  15th  of  May  as  Whitsunday.     That  day  therefore 

is  the  one  forty  days  previously  to  which  warning  must  now  be 

given.2 

Whitenn-  The  former  of  these  statutes  is  entitled  "  Act  anent  removing 

15th  May.    from  land,"  and  enacts  that  the  legal  term  of  removing,  both  in 

burgh  and  landward,  shall  be  the  said   15th  day  of  May  upon 

warning  forty  days  preceding  the  same.     The  latter  is  entitled, 

"  Act  anent  the  term  of  Whitsunday,"  and  declares  that  the  16th 

day  of  May  shall  be  in  all  time  coming  the  term  of  Whitsunday, 

to  all  efiects  whatsoever,  as  well  as  to  removings. 

On  this  provision  it  may  be  observed,  ^r«^,  that  the  days  must 
be  calculated  according  to  the  new  style,  as  by  the  24  Geo.  II.  c, 
23,  a  general  principle  is  laid  down  that  whatever  ought  to  take 
place  on  a  time  depending  on  a  fixed  day  of  any  month  shall  take 
place  on  the  same  nominal  day  as  formerly.  There  are  some 
exceptions  that  certain  things  shall  take  place  on  the  same  natural 

^  2  Staur  ix.  40.  *  Stair,  ut  tup.;  2  Ersk.  vi.  46. 
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days  as  formerly,  that  is,  eleven  nominal  days  later.  There  is  one 
exception  regarding  leases,  that  the  same  natural  day  shall  be 
observed  for  the  payment  of  rent,  entry,  and  removal  if  the  con- 
tract was  entered  into  before  14th  September  1752. 

By  local  custom,  old  [41]  Whitsunday  (26th  May),  and  old  Mar-  Local  ens- 
tinmas  (22d  November),  are  still  in  use,  or  were  so,  relative  both  to  tema?" 
the  lands  and  dwelling-houses  let  since  1752.  Although  there  is 
no  decision,  it  maybe  deemed  that  the  usage  cannot  prevail  against 
the  statutory  provisions.  An  analogy  is  afforded  by  a  decision,  in 
-which  it  was  found  that  even  in  those  parts  of  the  country  where 
this  usage  exists  or  did  exist  the  price  of  lands  sold  must  bear 
interest  from  the  11th  of  November  and  the  15th  of  May.^ 

Second,  Although  the  statute  makes  mention  of  the  term  as  Barghs. 
applicable  "  in  burgh,"  it  is  not  to  be  deemed  as  implying  that  in 
burgal  removings  a  warning  forty  days  before  Whitsunday  must  be 
given.     It  shall  be  shewn  hereafter  that  by  a  series  of  decisions 
burgal  removings  are  not  included  under  the  statutory  forms. 

3rf,  The  warning  must  be  given  to  the  tenant  either  personally,  Mode  of 
and  at  the  ground  of  the  lands,  or  at  his  dwelling-place  (if  he  can-  ^'™°&' 
not  be  found)  and  a  copy  delivered  to  his  wife  or  servants,  and 
"  failing  thereof,"  the  copy  is  to  be  aiSBxed  upon  the  gates  or  doors 
of  the  lands  "  if  any  there  be,"  in  which  case  also  the  warning  must 
be  given  upon  the  ground  of  the  lands.  Thereafter  the  same  pre- 
cept of  warning  must  be  read  in  the  parish  church  on  the  Sabbath- 
day  during  the  time  of  preaching  or  prayers,  and  a  copy  must  be 
left  and  aflSxed  upon  the  most  patent  door  of  the  church. 

4^A,  If  the  tenant  do  not  remove  when  the  term  arrives,  the  Application 
landlord  is  empowered  to  apply  to  the  Lords  of  Council,  or  to  the  *°  *  "'^^ 
SheriflF,  to  whom  he  shall  produce  his  precept  regularly  executed, 
and  from  whom  he  shall  obtain  a  warrant  upon  the  tenant  to 
appear  upon  a  diet  of  six  days  and  admit  decree  or  state  a  valid 
defence,  under  a  certification  that  otherwise  a  charge  shall  be 
issued. 

bthy  If  the  defender  does  not  appear,  decree  shall  be  imme- Decree  of 
diately  pronounced,  ordaining  him  **  to  remove,  desist,  and  cease  ^^^^^  "* 
from  the  lands." 

%thy  If  the  defence  be  stated,  and  instantly  verified,  the  Judge  Defence: 
shall  proceed  and  do  justice  as  accords  with  the  law,  or,  in  other  yioient  pro 
words,  shall  dismiss  the  action.     But  if  an  allegation  be  made,  and  ^^ 
proof  become  necessary,  the  defender  shall  not  be  heard  until  he 
find  caution  that  (if  his  defence  be  not  sustained)  he  shall  refund 

1  Stewart  v.  Earl  of  Cassillis,  21  Dec.     new   style,  Tait's  Jua.  Peace,   384^, 
^    1811,  F.C.  456,  and  relative  to  old  and     Note. 
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to  the  pursuer  the  profits,  damage,  and  interest,  which  the  pursuer, 
or  others  having  interest,  have  sustained  or  shall  happen  to  sus- 
tain by  the  delay  occasioned  by  the  defence.  These  profits  are 
teclinically  called  violent  profits. 

1th,  In  order  to  secure  the  execution  of  the  Act  certain  provisions 
are  made  with  relation  to  the  periods  when  courts  must  be  held, 
but  these  have  ceased  to  be  applicable. 


Section  II. — Form  and  Execution  of  the  Precept. 

[42]  In  enforcing  the  statute  the  landlord  issues  a  written  pre- 
cept, by  which  he  gives  authority  to  warn  and  charge  the  tenant 
as  the  Act  directs.  The  precept  embodies  the  solemnities  of  the 
statute,  and  must  be  regularly  tested.^ 

Art.  1.—  The  provisions  of  the  statute  are  so  precise  that  the  Institu- 

ienofuit      tional  writers  do,  and  can  do,  little  more  than  cojpy  them.     A 

]^^*    detailed  view  therefore  of  their  dicta^  and  the  consequent  Styles, 

would  be  superfluous.     A  mere  reference*  is  sufficient,  together 

with  a  notice  of  the  decisions  explanatory  of  a  few  points. 

Decisions  as       1«^  The  preccpt  must  bear  the  name  of  the  tenant,  and  there- 

of  wara^g  ^^^®  *  ^^^1  ^^  suspension  of  a  decreet  of  removing  was  passed,  on  the 

andexeca-    ground  that  a  precept  blank  in  the  tenant's  name  when  executed 

was  null.*    And  where  the  execution  of  a  precept  of  warning  bore 

in  general  that  the  party  was  lawfully  warned,  without  specifying 

the  manner,  only  that  it  was  at  his  dwelling-house,  it  was  found 

null,  and  not  allowed  to  be  amended,  although  the  officer  should 

abide  by  it.*    So,  an  execution  of  a  warning  to  remove  was  found 

null  because  it  bore  only  that  a  copy  was  left  at  the  house,  but 

not  that  it  was  affixed  on  the  principal  door.* 

On  ground         2(i,  The  copy  of  the  precept  ought  to  be  left  affixed  upon  a 

of  the  lands.  |^j.j^^^  stick  on  the  ground  of  the  lands,  and  at  the  church  door, 

before  witnesses  ;  and  an  execution  of  warning  to  remove  was  held 
to  be  null  because  it  did  not  bear  that  a  copy  had  been  left  upon 
the  ground  of  the  lands.^ 

1  Spottis.  65;  Ross  on  Remov.  61-72;         '  Gordon  v.  D.  of  Gordon,  1737,  Elch. 
Append.  No.  ii. ;   1  Jurid.  Styl.  676 ;     Remov.  No.  2. 

Fraser'B  Jud.  Pro.  202.  *  A  v.  B,  1734,  Elch.  Remov.  No.  1. 

2  2  Craig,  ix.  5  and  6;  2  Stair  40,  and         *  Threapland  v.  Strachan,  1684,  Mor. 
4  Stair,  xxvi.  6;  2  Mackenzie's  Inst.  vi.     3756. 

11;  Mackenzie's  Obs.  155-6;  2  Bankt  «  Mudie    v.    Tenants,    1586,    Mor. 

ix.  50-1 ;   2  Ersk.  vi.  45 ;  2  Bell  on  13,820.      Craw  v,  Ciaw,   1680,   Mor. 

Leases,  62;   Bell's  Pr.  1267;   1  Jurid.  13,829. 
Styl.  675-80. 
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3d,  The  Act  requires  that  lawful  warning  be  made  forty  days  AstomodB 
before  "the  term  of  Whitsunday,  either  personally  or  at  their **^ '^"™°*^' 
dwelling-places,  and  at  the  ground  of  the  lands."  It  was  objected 
upon  this  clause  that  a  warning  was  null  because  it  bore  not  that 
it  was  executed  at  the  ground  of  the  lands.  The  objection  was 
repelled,  because  the  party  was  warned  either  personally  or  at  his 
dwelling-place,  and  a  copy  was  left  on  the  grounds.^  It  was  held 
that  warning  is  duly  served  by  a  copy  delivered  to  a  herd's  wife  at 
the  onstead  of  the  farm,  though  the  [43]  tenant  do  not  ordinarily 
dwell  there.^  So,  a  citation  in  an  action  of  removing  against  four 
tenants  at  will  bore  that  it  was  eflfected  by  leaving  a  copy  with  three 
of  them  personally  apprehended,  and  by  delivering  a  copy  within 
the  farm  house  to  one  of  the  three  for  the  remaining  defender,  as 
he  could  not  be  personally  found.  This  last  party  alleged  that  he 
was  domiciled  elsewhere,  as  he  lived  and  taught  a  school  at  some 
distance;  and,  consequently,  that  the  citation  was  inept.  On  a 
proof  it  was  held  in  the  Inferior  Court  that  such  was  the  fact  and 
the  legal  result,  and  he  was  therefore  assoilzied.  In  a  reduction  of 
the  judgment  it  was  decided  that  the  citation  was  valid,  apparently 
on  the  ground  that  it  had  not  been  proved  that  the  party  had  for- 
saken the  farm  entirely,  but  was  sometimes  there ;  that  besides, 
joint  tenantry  implied  possession,  and  that  in  these  circumstances 
a  farm  house  is  a  proper  place  for  citation  in  a  question  between 
landlord  and  tenant.^  If  the  tenant  have  no  dwelling  place  upon  the 
farm ,  Bankton  holds  that  he  maybe  warned  wherever  he  can  be  found. 

4:th,  The  warning  must  be  executed  at  the  church  of  the  parish  Warning  at 
in  which  the  lands  lie,  and  not  at  the  church  to  which  the  tenant  ^^"^* 
resorts.*  But  it  is  sufficient  that  the  church  is  one  which  is  reputed 
to  be  the  parish  church,  and  where  warnings  used  to  be  made, 
although  it  be  truly  not  the  parish  church.^  Warning,  therefore, 
was  sustained  when  done  at  an  old  church,  although  divine  service 
was  performed  at  a  new  one.* 

5fh,  Although  the  statute  requires  that  the  precept  of  warning 
should  be  affixed  upon  the  church  door,  it  was  held  to  be  sufficient 
that  it  was  affixed  to  the  door  of  the  churchyard,  upon  which 
notifications  of  every  kind  had  in  practice  been  affixed.^ 

And  6thf  The  precept  must  be  read  on  a  Sunday  before  noon,  Precent 
and,  in  strictness,  in  the  time  of  preaching  or  prayer.^    But  warn-  a^^JS^ 

^  Gordon  v,  Learmontli,  1686,  Mor.  •  E.  of  Argyle  v.  Campbell,  1667, 

13.830-1.  Mor.  13,826. 

■  Stewart  v,  Kerr,  1805,  Hnme  571.  '  Campbell  v,  Johnstone,  1793,  Mor. 

•  Macdonald   v,    Sinclair,    21    June  13,849;    Note  by  Brodie  to  2  Stair, 
1843,  5  D.  1253, 15  Jur.  511.  xxvi.  17. 

*  L.  Drumquhasil  v.  Kneilland   or  ^  Craig,  Stair,  Bankt.  and  Ersk.  ut 
Cleland,  1  B.  S.  227.  ntp. 

^  Mackenzie's  Ob.  156. 
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ings  are  de  praad  sustained,  although  tlie  publication  at  the  parish 
church  be  prior  to  the  execution  upon  the  ground  of  the  lands 
provided  that  both  be  used  forty  days  before  Whitsunday.^  A 
precept  was  held  to  have  been  duly  executed  although  the  publica- 
tion of  it  at  the  parish  church  door  was  some  days  before  the 
execution  against  the  tenant,  the  statute  leaving  it  indifferent  to 
begin  with  either.*  By  immemorial  usage,  warnings  are  now 
always  read  at  the  church  door  immediately  after  the  forenoon 
service,  and  not  in  the  church  during  service.' 

Art.  2.—  [44]  If  the  party  to  be  removed  is  out  of  the  kingdom,  warning 

tenant  u  upou  the  grouud  and  at  the  church  door  need  not  be  more  than 
^{m.  ^^^^y  ^^y®  >  ^^*  *^®  citation  must  be  upon  sixty  days,  because  the 
statute  gives  no  power  to  abridge  the  ordinary  inducice}  The  pre- 
cept must  proceed  upon  letters  of  supplement,  which  formerly  it 
was  necessary  to  execute  at  the  market  cross  of  Edinburgh  and 
pier  and  shore  of  Leith.*^ 

In  conformity  with  these  rules,  it  was  decided,  first — That  a 
warning  used  at  the  ground  and  at  the  parish  church  on  forty  days, 
against  one  out  of  the  kingdom,  was  valid,  he  having  been  also 
warned  at  the  market  cross  and  pier  and  shore  on  sixty  days.* 
And  second,  A  warning  was  sustained  which  was  used  at  the  party's 
dwelling  house  upon  forty  days,  while  he  was  out  of  the  kingdom, 
without  execution  at  tlie  market  cross  and  pier  and  shore ;  but 
there  the  defender  had  been  but  a  short  time  out  of  the  country, 
and  not  aninu)  remanendiy  and  so  it  was  thought  he  had  still  a 
domicile  where  he  was  cited.  By  reason,  however,  of  the  dubiety, 
the  Court  superseded  removing  until  the  next  term,  without  violent 
profits.^  These  cases  overrule  the  doctrine  of  an  older  decision,  by 
which  a  warning  to  remove  upon  sixty  days,  at  the  dwelling  house 
and  ground  of  the  lands  and  parish  church  washer  se  sustained.® 

By  the  6  Geo.  IV.  c.  120  (the  Judicature  Act),  sec.  51,  the  old 
forms  of  edictal  citations  were  abrogated.  [Edictal  citation  of 
parties  furth.  of  Scotland  is  now  made  in  all  cases  by  delivery  of 
a  copy  of  the  citation  or  other  writ  at  the  office  of  the  Keeper  of 
Edictal  Citations,  according  to  the  mode  established  by  the  Act 

1  Ersk.  and  Bell  on  Leases,  ut  sup,  •  L.  Faldonside  v.  L.  Bemerside,  1622, 

«  Stirling    v.    Gordon,    1712,    Mor.  Mor.  13,860;  Ley  t?.  Porteous,  1630,  Mor. 

13,836.  2182. 

3  Ersk.  ut  sup,  ^  M'Brair   v,  Crichton   or   Murray, 

*  4  Stair,  xxvii.  6;  Mackenzie's  Obs.  1666,  Mor.  13,861. 

155;  2  Bankt.  ix.  50;  2  Ersk.  vi.  46;  ^  Archb.  of  St  Andrews  v,  L.  Rox- 

Ross  on  Remov.  63-4.  burgh,  Mor.  13,821. 
£  Bankt.  and  Ross,  ut  sup. 
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cited.^  When  a  defender  has  a  known  place  of  business  in  England 
or  Ireland,  an  Act  of  Sederunt  provides  for  reasonable  notice  of  a 
summons  or  other  writ  being  given  to  him  or  his  agent,  in  addition 
to  edictal  citation.*] 


Section  III. — Time  at  which  Warning  must  be  GrvrEN,  and 
Number  of  Days  upon  which  it  must  Pbooeed. 

[45]  Whatever  be  the  term  at  which  the  lease  expires,  the  Art.  i.— 
warning  must  be  given  before  the  preceding  Whitsunday.  Al-  '^ 
though  the  expiration  be  at  Martinmas  or  Candlemas,  it  will  not 
suffice  that  the  warning  be  made  forty  days  before  either  of  these 
terms;  but  it  must  be  made  forty  days  before  the  Whitsunday 
antecedent  to  either.  The  reason  assigned  is,  that  tenants  may 
timeously  provide  for  themselves,  which  cannot  be  but  before 
Whitsunday,  which  is  the  ordinary  term  at  which  lands  are  in  use 
to  be  let.' 

A  controversy  arose  between  Kames  and  Eoss  with  relation  to 
the  intendment  of  the  provisions  of  the  Act  which  regulate  the 
time.  The  former  holds  that  the  Statute  was  intended  merely  to 
regulate  removings  where  the  term  of  removing  was  Whitsunday, 
and  therefore  that  where  the  term  was  different,  forty  days' 
warning  before  that  term  only  was  necessary,  and  not  before  the 
preceding  Whitsunday.*  The  latter  maintains,  firsts  that  where 
the  tenant  has  a  verbal  lease  only,  the  warning  ought  to  be  before 
Whitsunday,  as  the  tenant  is  removeable  at  pleasure ;  but  that  if 
the  conventional  term  was  different,  as  Martinmas  or  Candlemas, 
the  agreement  kept  him  until  the  Whitsunday  following;  second^ 
that  where  there  was  a  written  lease  the  tenant  could  not  be  warned 
during  its  currency,  and  that  the  statute  protected  him  from  being 
removed  until  the  Whitsunday  following,  without  any  regard  to  the 
date  of  the  expiration.^  But  both  authors  admit  that  the  law  has 
been  long  settled  in  practice  to  be  such  as  has  been  already  stated, 
and  so  a  series  of  decisions  proves.* 

Nor  will  the  rule  be  altered  although  the  tack  contain  two  Two  terms 
terms  of  removing : — for  example,  Whitsunday  as  to  the  houses    '^^^^^ 

1  [6  Geo.  IV.  c.  120,  sec  61,  13  and  Obs.  156;  2  Bankt.  ix.  66;  2  Ersk.  vi 

14  Vict.  c.  36,  sec.  22,  A.  of  S.  24  Dec  46;  More's  Notes,  cclvii 

1838.]    Stephonson  v.  Dunlop,  9  July  ^  Kames'  Elucid.  art.  xxziv.  pp.  278-9. 

1840,  F.C.  1471,  2  D.  1366, 12  Jur.  630.  «  Ross  on  Remov.  34-55. 

«  [A.  of  S.  18  Dec  1868.]  •  Fowlis  v. ,  1626,  Mor.  13,855. 

5  jBaKour  475,  c  v.;  2  Craig,  ix.  5;  2  Inglis  v.  Tenants,  1628,  Mor.  13,866. 

Stair,  ix.  40,  and  4  Stair,  xxvi.  7 ;  2  Ramsay  v.  Weir,  1631,  Mor.  13,867. 
Mackenzie's  Inst.  vL  11;  Mackenzie's 
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and  grass  ground,  and  Martinmas  or  the  separation  of  the  crop 
ensuing  as  to  the  lands  in  culture.  The  warning  must  still  be 
given  forty  days  before  Whitsunday.  [46]  And  even  where  the 
term  of  removing  from  the  land  is  prior  to  that  from  the  houses — 
for  example,  at  the  Candlemas,  the  warning  must  take  place  before 
the  Whitsunday  preceding  that  Candlemas.^  The  rule  was  en- 
forced notwithstanding  a  break  in  the  lease  upon  premonition,  at 
an  unusual  time.  The  term  of  removal  from  some  subjects  let 
having  been  declared  to  be  Candlemas,  and  from  others  at  Whit- 
sunday thereafter,  the  tenant  having  certain  breaks  upon  premoni- 
tion at  Christmas  preceding,  but  there  being  no  provision  relative 
to  the  time  of  warning,  a  warning  on  the  22(1  of  December  1739  to 
remove  at  Candlemas  1740  was  held  to  be  null,  because  the  tenant 
could  not  be  obliged  to  remove  at  Whitsunday  uoless  he  had  been 
warned  forty  days  before  the  Whitsunday  1739.^  The  necessity  of 
precision  has  been  strictly  enforced ;  for  it  has  been  held  that  a 
process  of  removing  raised  to  a  wrong  term  for  the  houses  is  insuflS- 
cient  for  the  lands,  and  cannot  be  amended  by  a  supplementary 
summons  for  the  houses.^ 
Modifica-  But  certain  modifications  of   the  statutory  rule  have  been 

^°"'         admitted. 

Bystipuia-         Ist,  A  proviso  has  been  held  effectual  to  alter  the  time  of 
**°°'  warning.    A  lease  was  granted  for  twenty- one  years,  with  a  proviso 

that  each  party  might  be  free  at  the  end  of  each  seven  years  on 
forty  days'  premonition  before  the  last  term  of  the  freedom.     The 
entry  was  at  Martinmas  1708.    It  was  decided  that  a  warning  to 
the  tenant  on  28th  April  1715  to  remove  at  the  subsequent  Martin- 
mas was  sufficient.* 
By  absence        2cZ,  The  statute  provides  that  the  warning  must  be  given  any 
foMi^c^uJ-*  *^^®  within  the  year  forty  days  before  Whitsunday;  but  a  modifi- 
tom.  cation  of  this  rule  has  been  admitted  by  reason  either  of  absence  of 

injury  to  the  tenant  or  by  reason  of  local  custom.  First,  the  term 
of  removing  being  at  Martinmas  from  the  arable  land,  and  at 
Beltane  (1st  May)  from  the  houses  and  grass,  a  warning  on  2d 
November  1737  to  remove  at  Martinmas  1738  from  the  arable  land 
and  at  Beltane  1739  from  the  houses  and  grass,  was  sustained,  not- 
withstanding the  statutory  words.*  And  a  tenant's  entry  having 
been  at  Beltane,  it  was  decided  that  his  removal  must  be  at  the 

^  2  Ersk.  vi.  46;  More's  Notes,  ui  sup.  •  Maule  v.  Holiday,  tU  sup. 

Hay  V.  Kerse,  1740,  Mor.  13,837.   Rob-  *  Wallace  v.  Tenants,  1715,  5  B.  S.  7. 

ertson  V.  Spalding,  1754,  Elch.  Remov.  *  Grainger  v.  Hamilton,  1736,  Elch. 

No.  8.     M'Naughton  v,  Wilson,  1765,  Remov.  No.  3,  5  B.  S.  207;  noticed, 

Mor.  13,867.    Per  curiam  in  Maule  v.  without   name    or    date,    by    Karnes, 

Holiday,  1820,  Hume,  689-90.  Elucid.  286-7. 

2  A  r.  B,  1739,  Elch.  B-emov.  No.  6. 
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same  term,  and  that  he  must  be  warned  accordingly,      ks  the 
warning  must  have  been  forty  days  before  the  preceding  Whitsun- 
day, it  must  have  been  antecedent  to  the  year.^    These  decisions 
[47]  appear  to  have  proceeded  upon  the  principle  that  the  tenant 
sustained  no  injury,  as  more  than  the  statutory  period  had  elapsed^ 
and  therefore  he  had  longer  time  to  provide  himself  with  another 
farm.    And  second^  Where,  by  the  custom  of  the  country,  the  time 
of  removing  was  at  Martinmas  from  the  arable  land,  and  at  the 
next  Whitsunday  from  the  houses  and  grass,  it  was  held  that  the 
warning  should  be  forty  days  before  Whitsunday  preceding  the 
Martinmas,  the  first  term  of  removing,  to  remove  at  that  term  of 
Martinmas,  and  the  Whitsunday  thereafter,  because,  although  not 
within  a  year  of  Whitsunday,  it  was  within  a  year  of  Martinmas. 
But  a  warning  in  that  case,  used  forty  days  before  Whitsunday,  to 
remove  at  that  Whitsunday  from  the  houses  and  grass,  and  at  the 
next  Martinmas  from  the  corn  ground,  was  found  void  and  null, 
the  custom  being  to  remove  first  from  the  corn  ground.^    An  error 
as  to  the  term  of  removing,  if  considerable,  vitiates  the  warning. 
A  warning,  therefore,  was  found  null  where  a  tenant  whose  entry 
was  at  Martinmas  was  warned  to  remove  at  Whitsunday.'    But  a 
slight  inaccuracy  has  been  disregarded  on  the  brocard  de  minimis. 
Where  the  term  of  entry  and  removal  was  at  Whitsunday  for  the 
houses  and  Martinmas  for  the  arable  land,  a  precept  which  warned 
the  tenant  to  remove  from  the  houses  at  Whitsunday,  and  from  the 
arable  land  at  the  separation  of  the  crop,  which,  it  was  alleged,  was 
generally  in  August  or  September,  was  found  to  be  good,  the  land- 
lord not  insisting  for  removal  until  Martinmas.     It  was  observed 
by  the  Court  that  tenants  must  have  suflBicient  warning  to  remove, 
but  that  frivolous  objections  must  not  be  laid  hold  of  to  injure  the 
interests  of  the  landlord.* 

3dy  A  warning  to  remove  at  the  time  when  the  lease  expired.  Warning 
although  between  terms,  was  held  to  be  good.    A  lease  having  been  temTto 
let  upon  the  14th  of  July  for  a  year,  the  landlord  warned  the  tenants  1^?^^^^ 
before  Whitsunday.     The  defence  that  they  had  leases  which  had  leaao. 
not  expired  at  the  time  of  the  warning,  and  which  would  not  expire 
until  after  Whitsunday,  Was  repelled,  and  the  warning  found  efEectual 
to  compel  them  to  remove  after  the  14th  of  July,  at  which  time  the 

leases  expired.* 

And  4tt,  Special  circumstances  have  also  been  held  to  induce  a 

1  Corns,  of  Annexed  Estates  v.  Mac-  13,843.    Campbell  v.  Buchanan,  1780, 

nab,  1770,  Hailes  336,  5  B.  S.  668.  noticed  in  note  to  last  case. 

*  Factor  of  Caidross  v.  Wight,  1740,  *  Campbell  v.  Johnstone,  1793,  Mor. 

Elch.  Remov.  No.  6.  13,849. 

3  E.  of  March  v.  Dowie,  1754,  Mor.  •  Cathcart  v.  Black,  1629,  Mor.  13,857. 
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Special  cir-  modification.    In  reference  to  a  piece  of  ground  let  for  one  year,  it 

eums    CC8.  ^^  j^^j^  ^j^^^  there  was  no  room  for  the  doctrine  of  tacit  relocation, 

that  forty  days'  warning  before  Whitsunday  was  unnecessary,  and 

[48]  that  notice  of  a  few  days  was  sufficient.^    The  details  already 

given  under  tacit  relocation  need  not  be  repeated.* 

The  rule  as  to  time,  applicable  to  cases  in  which  the  tenant  is 
out  of  the  kingdom,  has  been  stated  under  the  preceding  section. 

Art.  2.—  The  rule,  as  laid  down  by  Balfour,  is,  that  there  must  be  forty 
dmsiqxm  free  days  betwixt  the  time  of  warning  and  the  term  of  Whitsunday 
•  *mf«r^  or  Martinmas,  excluding  not  only  the  day  of  warning,  but  also  the 
procidd.  (Jay  of  Whitsunday  or  Martinmas.  For  this  doctrine  he  cites  a 
decision.^  Weight  attaches  to  the  authority^  of  Balfour  in  questions 
on  the  construction  of  this  statute.  When  the  decision  cited  by 
him  was  given  he  was  one  of  the  Judges,*  and  must  have  under- 
stood well  the  intendment  of  so  recent  and  important  an  Act.  The 
same  doctrine  is  laid  down  by  Craig,^  to  whom,  as  an  authority 
nearly  contemporaneous,  the  same  deference  is  due.  Throughout 
a  long  period  there  is  no  decision  or  other  authority  embodying  a 
contrary  doctrine.  But  in  one  case  the  Court  decerned  in  a  remov- 
ing, although  the  warning  was  given  on  the  5th  of  April,  and  so 
not  forty  free  days  before  the  term,  without  counting  the  day  of 
execution.6  This  decision  does  not  appear  to  have  been  recognised 
as  overruling  the  older  doctrine ;  for  Erskine,  on  the  authority  of 
Craig,  expressly  lays  it  down  that  the  forty  days  before  Whitsunday 
must  be  computed  so  as  to  include  neither  the  term  day  nor  the 
day  on  which  the  warning  was  made.^ 

This  rule,  equitable  in  itself  and  accordant  with  analogy,  ought 
to  govern  practice.  An  opinion  has  been  indicated  that  it  is 
sufficient  that  thirty-nine  free  days  should  intervene  between  Whit- 
sunday and  the  date  of  the  execution  of  warning.  It  is  founded  in 
part  on  the  decision  already  observed  on,*  and  in  part  on  the  analogy 
of  the  law  of  deathbed.*  For  the  reason  already  given,  the  case 
relied  on  is  not  to  be  deemed  to  have  fixed  the  law,  and  the  analogy 
of  the  law  of  deathbed  appears  to  be  adverse.  For  the  day  of 
making  the  deed  is  not  reckoned,  and  there  must  be  survivance 
until  the  beginning  of  the  sixtieth  day.^<*    Analogically,  therefore, 

1  Forsyth  v.  Bruce,  1827,  6  S.  101.  •  Duchess  of  Buccleiich  v,  Davidson, 

*  Supra,  book  iii.  diap.  xv.  sec.  2,  vol.     1715,  Mor.  13,861, 13,836. 
i.  p.  524,  et  seq.  ^  2  Ersk.  vi.  46. 

»  Balfour  457,  c.  v.,  19  May  1565;        ®  Duchess  of  Buccleuch  v.  Davidson^ 
Lord  Borthwick  v.  Sym.  wt  sup. 

*  Life  of  Balfour;  Praticks,  p.  2.  •  More's  Notes,  cclvii. 

«  2  Craig,  ix.  2.  lo  Bell's  Prin.  1789;  2  BeU's  Illustra- 

tions^ 409-10. 
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the  day  of  the  execution  of  the  warning  must  not  be  counted ;  and 
as  the  forty  days  must  be  before  Whitsunday,  [49]  that  day  cannot 
be  counted,  and  therefore  the  forty  days  must  be  free  days. 


Section  IV. — Upon  whom  the  Warning  must  be  Served. 

The  general  rule  is,  that  the  warning  must  be  served  upon  all  Art  i.— 
having  or  alleging  a  right  to  possession.     If  the  lessee  hold  under  leffedtohace 
a  party  having  or  pretending  to  have  an  heritable  title,  the  pur-  a^igg^  ^^ 
Buer  of  the  removing  must  serve  the  warning  upon  that  'pa.Ttjf^^P^ 
as  well  as  upon  the  lessee.^ 

There  appear  in  the  older  decisions  some  modifications  of  this 
rule.  First,  Where  tenants,  having  been  pursued  to  remove,  con- 
descended on  the  infeftment  of  another  person  as  their  landlord, 
the  condescendence  was  not  sustained  unless  they  would  farther 
allege  that  the  infeftment  was  confirmed  by  the  King,  being  of 
Kirk  lands.*  Second,  Where  a  rental  bore  an  express  prohibition 
to  assign  or  sublet,  it  was  not  found  necessary  to  call  the  rentaller.' 
But  it  was  the  clause  of  seclusion  which  governed  the  decision. 
For  a  defender  in  a  removing,  having  founded  upon  a  tack  from  a 
rentaller  who  was  not  warned,  the  pursuer  pleaded  that  the  rental 
had  expired,  and  the  Court  found  no  process  until  the  rentaller 
was  warned  that  he  might  defend  his  own  rental  right.*  Third, 
In  a  removing  pursued  by  a  lady  against  her  tenants,  it  was  found 
that  she  need  not  warn  her  own  son,  the  apparent  heir  to  his 
father,  from  whom  the  lady's  infeftment  in  conjunct  fee  and  life- 
rent proceeded,  because  a  man  is  not  obliged  to  warn  his  own 
author  or  his  apparent  heir.^ 

If  the  lands  be  sublet,  warning  to  the  sublessee,  with  certain 
exceptions,  will  not  avail  without  warning  also  to  the  principal 
lessee.®  And  it  was  at  one  time  found  not  to  alter  the  case  that 
the  lease  had  expired,  and  that  the  principal  lessee  possessed  by 
tacit  relocation  only ;  for  had  he  been  in  the  natural  possession  he 
must  have  been  warned,  and  his  granting  a  sublease  whereby  the 
sublessee  did  possess  in  his  name  made  no  change.^    But  this  [50] 

*  2  Craig,  ix.  36;   Mackenzie's  Obs.  '  Lady  Maxwell  v.  Tenants,    1628, 

155;  Boss  on  Bemov.  65-6;  Whiteford  Mor.  2228. 

V.  Johnstone,  1628,  Mor.  13,809.     L.  *  Lady  Nithadale  v.  Tenants^  1627, 

Johnstone  v.  K  of  Nithsdale,  1637^  Mor.  Mor.  2227. 

13^11.  *  Lady  Boyne  v.  Tenants,  1627,  Mor. 

>  L.  Buccleuch  v.  Tenants,  1626,  Mor.  ut  tup. 

2226.    L.  Lochinvar  v,  Qraham,  1633,  ^  Craig,  \U  «up.    Laing  v.  N.  1665, 

Mor.  2229.  Mor.  13,807. 

^  Whiteford  v.  Johnston,  vi  tup. 
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decision  was  afterwards  overrnled ;  for  it  was  determined  that  a 
principal  tenant  holding  by  tacit  relocation  need  not  be  warned 
in  a  removing,  the  warning  against  the  sublessee  being  sufficient 
where  he  had  been  in  use  to  pay  the  rent  directly  to  the  landlord 
without  paying  anything  to  the  principal  lessee.*  The  rule  has 
been  confirmed  by  a  modern  decision.^  But  where  a  subject  pos- 
sessed on  tacit  relocation  has  been  sublet,  the  principal  lessee  must 
be  warned  to  remove  if  he  still  continue  bound  for  the  rent* 

Art:  2.—  When  an  assignation  has  been  intimated  to  the  landlord,  or  a 

attiJ^  sublessee  acknowledged  by  payment  of  rent  or  other  act,  each 
j^™"  inust  be  warned,  because  quoad  the  landlord  each  is  a  principal 
lessee.  But  if  the  assignation  has  not  been  intimated,  or  the  sub- 
lessee not  acknowledged,  warning  to  him  is  not  necessary.*  Sub- 
lessees, or  others  deriving  right  from  the  principal  lessee,  were  all 
included  under  the  feudal  form  of  real  execution  effected  by  leaving 
a  copy  on  the  ground.*^ 

The  Act  of  Sederunt  14th  December  1756  declares  that  where 
the  lease  is  assigned  and  the  assignation  not  intimated,  or  where 
the  lands  are  sublet  in  whole  or  in  part,  and  where  warning  in 
terms  of  the  statute  has  been  used  against  the  principal  tenant, 
the  same  shall  be  effectual  against  the  assignee  or  subtenant. 
This  provision  was  within  the  powers  of  the  Court,  because  it  is 
merely  declaratory  of  the  former  law. 

Previously  it  had  been  determined  that  it  was  not  necessary 
to  warn  a  subtenant  where  the  lease  excluded  assignees,  or  to  give 
any  summons  of  removing  upon  six  days.  A  tenant  had  renounced 
his  lease  before  its  expiration,  and  the  landlord  had  let  the  posses- 
sion to  another.  A  subtenant  of  the  former  opposed  the  entry 
of  the  new  tenant,  as  he  (the  subtenant)  had  got  no  warning  to 
remove,  and  could  not  be  prejudiced  by  the  tenant  giving  up  his 
lease.  The  decision  was  as  already  stated.®  So,  the  tenant  of  a 
farm  having  been  removed  by  a  decree  of  removing,  the  subtenant 
of  a  mill  upon  the  farm  was  thereafter  ejected  by  a  decree  of  the 
Sheriff.  An  action  of  reduction  having  been  brought  by  the  sub- 
tenant, it  was  held  that  the  decree  ejecting  him  was  not  re- 
ducible.^ 

And  it  was  laid  down  that  no  formal  warning,  according  to  the 

1  Lady  Lauiiston  v.  Tenants,  1632,  *  Mackenzie's  Obs.  156  ;  Boss  on  Re- 

Mor.  13,810.  mov.  ut  sup, 

^  D.  of  Queensbeny  v.   Barker,    7  *  E.  of  Marchmont  v.  Fleming,  1743 

July  1810,  F.C.  743.  Mor.  13,839.                                           ' 

»  Thomson  v.  Harvey,  13  Dec.  1823,  ^  Wilson  v.  Campbell,  12  Dec  1839 

F.C.  384,  2  S.  681.  2  D.  232,  12  Jur.  242. 

^  Ross  on  Remov.  98-9. 
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Act  1555,  is  in  general  necessary  to  subtenants  in  removings  when 
the  principal  tenant  is  cited,  and  that  it  is  of  no  consequence  that 
the  landlord  knows  privately  or  [51]  incidentally  of  the  subset, 
for  the  subtenant  must  abide  the  fate  of  the  principal  tenant.^ 
The  same  rule  has  been  applied  where  there  is  a  doubt  of  the 
power  of  the  principal  lessee  to  sublet.  A  principal  tenant  having 
granted  a  sublease,  his  power  to  do  so  being  doubtful,  and  posses- 
sion having  followed,  the  landlord  brought  separate  processes  of 
removing  against  the  principal  tenant  and  against  the  subtenants. 
It  was  held  that  one  process  calling  all  the  parties  would  have 
been  sufficient.* 

Where  a  farm  is  let  to  joint  lessees,  who  by  the  contract  are  to  Art.  8.- 
possess  distinct  portions  of  it,  although  one  of  them  shall  in  fact  imm 
possess  the  whole,  the  precept  must  warn  each  of  them;  for  in 
every  act  intended  to  bring  a  lease  to  a  close  it  is  proper  to  warn 
all  the  parties  who  are  named  as  tenants  in  the  deed.' 

Ist,  The  infant  heir  of  a  deceased  tenant  must  be  warned  to  Art.  4.— 
remove,  and  it  is  not  sufficient  to  warn  a  person  who  is  in  posses- 
sion for  the  infant's  behoof.^     And  2e2,  One  possessing  tutorto 
nomine  need  not  be  warned.* 

• 

A  warning  against  a  father  who  thereafter  died  was  sustained  ah.  6.— 
as  a  ground  for  removing  his  son, 'who  was  called  in  the  action  oiuttee^er 
removing,  without  the  necessity  of  using  a  new  warning  against  ««*''^- 
him.* 


Section  V. — Subjects  to  which  Solemn  Warning  Applies. 

The  words  of  the  statute  are  "landes,  milnes,  fishinges,  and  Art  i.— 
possessiones  quhat-sum-ever."    Notwithstanding  the  generality  oijecttmin- 
the  phraseology  of  the  two  last-recited  words,  the  intendment  of  ^^HtST 
the  statute  has  been  construed  as  chiefly  applicable  to  rural  sub- 
jects.   This  was  the  class  of  subjects  with  relation  to  which  violent 
removings  [52]  and  violent  detention  most  frequently  occurred,  and 
therefore  that  which  most  required  statutory  regulation.      The 
tenants  of  such  subjects  also  were  deemed  ru8tic%  whose  ignorance 

^  Per  Lord  Gnningliame,  Ordinary.  *  Grant  v.  Grant,  1753,  Mor.  13,841. 

*  Davidson  v,  Girvan,  June  1838, 16        * v,  Dunbar,  1582,  Mor.  13,819. 

S.  1125.  •  CranBtoun  v.  Brown,  1567,  Mor. 

» McDonald  v.  M'Donald,  1807,  Hume  3172.     Hume  v.  Hume,  1630,   Mor. 

680;  noticed  in  2  Bell  on  Leases  62,  3173. 
Notei. 
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required  that  numerous  forms  should  be  adopted,  in  order  that  they 
should  be  duly  certiorated,  and  have  no  ground  to  plead  surprise. 
The  statute,  consequently,  was  always  deemed  mainly  applicable  to 
agricultural,  pastoral,  or  similar  subjects,  of  whatever  nature  or 
extent. 

Art.  2.—  laty  Pasture  and  Arable  Lands  Let  for  Two  Years. — Lands 

BurtS't^'  partly  in  pasture  and  partly  arable  were  let  by  public  roup  for  two 
^i^fUenu  y^^^S'  ^y  ^^®  articles  the  tenant  was  to  find  caution  for  the  two 
years'  rents,  and  was  to  remove  without  warning  or  process  of 
removing.  A  tenant,  having  been  accepted,  entered  into  posses- 
sion. A  summary  process  of  removing  was  brought,  when  it  was 
pleaded  in  defence  that  there  had  been  no  warning.  The  defence 
was  sustained,  and  the  doctrine  has  been  elicited  from  the  decision 
that  a  set  of  pasture  and  arable  lands  for  two  years  requires 
warning.^ 

2c?,  Lands  Let  from  Year  to  Year. — Where  grass  fields  had 
been  let  by  a  written  offer  and  acceptance  from  Martinmas  to  Mar- 
tinmas, and  the  fields  had  been  let  to  another,  the  tenant  in  pos- 
session refused  to  remove,  upon  the  plea  that  he  had  not  received 
any  regular  warning,  and  therefore  that  he  was  entitled  to  the  use 
of  the  fields  for  another  year  by  tacit  relocation.  A  summary 
application  for  his  immediate  removal  was  held  to  be  good. 
According  to  universal  understanding  and  practice  the  doctrine  of 
tacit  relocation  does  not  take  place  with  relation  to  fields  let 
entirely  for  pasture,  and  from  year  to  year.  Unless  the  tenant 
make  a  new  bargain,  he  is  not  entitled  to  remain  a  single  day  after 
the  term  has  expired,  and  if  he  does,  he  may  be  summarily  re- 
moved, because  he  has  no  title  to  possession.  The  general  rule, 
therefore,  was  laid  down,  that  formal  warning  from  such  a  posses- 
sion is  not  necessary.^ 

And  3d,  Is  Warning  Necessary  in  the  Case  of  a  Lease  of  an 
Arable  Farm  for  One  Year?  This  question  emerged  in  a  compara- 
tively recent  case,  but  was  not  decided,  as  the  gist  was  held  to  lie  in 
other  matter.*  None  of  the  cases  relied  on  in  support  of  the  nega- 
tive were  either  in  point  or  closely  analogical.  In  the  first  there 
[63]  was  mala  fides  in  the  plea  of  the  omission  of  the  form  of  warn- 
ing.*   The  second  did  not  relate  to  an  arable  farm,  but  to  grass  fields 

^  Allan  V,  Walker,  1812,  Hume  568.       Brown  v.  Hill,  ut  infra;  More's  Notes, 

*  Macharg,  Petr.  1805,  Mor.  App.  Re-     cclviL 
moving,  4 ;  2  Ersk.  vi.  27,  Note  (by         '  M'Nair  v.  Lord  Blantyre's  Tutors, 
Ivory)  130.    E.  Damley  v,  Campbell,     9  July  1833,  11  S.  935. 
1742,  Mor.   13,839;    Baron  Hume  in         *  D.  of  Argyle  v,  Kussell,  1799,  Mor. 

App.  Remov.  2. 
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let  from  year  to  year.^  In  the  third  case  an  obligation  to  remove 
had  been  granted  within  the  year  of  removal  ;^  and  in  the  last  the 
subject  was  not  an  arable  farm,  but  a  piece  of  ground  intended  for 
building  lots  which  had  been  let  for  one  year,  and  sublet  as  flower 
gardens.^  No  subsequent  case  in  point  has  been  traced.  In  a 
comparatively  recent  case,  where  warning  was  held  not  to  be 
necessary,  it  was  held  that  there  were  equipoUents  which  amounted 
to  an  obligation  to  remove  within  the  year  of  removal.* 

In  practice  the  question  is  of  minor  importance,  as  it  is  rarely 
that  an  arable  farm  is  taken  for  so  short  a  duration.  Where  there 
is  such  a  lease  there  must  be  a  Martinmas  entry,  as  a  Whitsunday 
entry  is  irreconcilable  with  any  ordinary  course  of  cultivation. 
Formal  warning,  therefore,  might  be  given ;  and,  supposing  such 
a  case,  Hume  says  that  it  would  not  be  advisable  to  omit  to  warn.^ 

The  older  rule  was,  that  where  any  portion  of  land  is  attached,  Art.  3.— 
the  warning,  even  as  to  the  houses,  must  be  in  the  precise  terms  «,2«*pJ^ 
of  the  statute.**    Where,  therefore,  a  house,  garden,  dovecot  and  ^^ 
field  situated  in  a  village,  had  been  let  to  a  tenant  who  had  liberty  tacked. 
to  labour  the  field,  it  was  held  that  the  case  came  under  the 
statute.^    A  similar  doctrine  may  be  elicited  from  a  subsequent 
case,  in  which  a  house  and  field  had  been  let  as  one  subject  for 
three  years.® 

This  doctrine  appears  to  have  been  modified  in  two  subsequent 
cases.  Firaty  It  was  held  that  a  regular  warning  was  not  necessary 
from  a  small  portion  of  arable  land  let  for  one  crop  only,  along  with 
a  cottage  to  be  entered  to  at  Whitsunday.®  The  petty  portion  of 
laud  and  the  short  duration,  combined  with  the  slighter  incon- 
venience to  which  the  cottar  was  exposed,  as  compared  with  the 
tenant  of  an  ordinary  farm,  appear  to  have  been  held  as  sufficient  to 
exclude  the  operation  of  the  statute.  While  the  learned  reporter 
does  not  dissent  from  the  decision,  he  guards  against  the  extension 
of  the  doctrine.  For  he  says  that  "  it  is  not  advisable  to  omit  to 
warn  in  the  case  of  any  ordinary  and  separate  set  of  arable  [54] 
land,  were  it  but  a  few  acres,  and  though  let  for  a  year  only,  if  the 
tenant  have  entered  at  such  a  time  (Martinmas  for  instance,  or  the 
separation  of  the  crop),  that  a  regular  and  timeful  warning  may  be 
given ;  for  the  statute  does  not  authorise  to  distinguish  between 

1  Macharg,  ut  mp.  *  Brown  v.  Hill,  1790,  Hume  563. 

«  Brown  v.  Peacock,  1822,  1  S.  369.  «  2  Ersk.  vi.  47,  Note. 

»  Forsyth  v.  Bruce,  1827,  6  S.  101.  ^  Hav  v,  Kerse,  1740,  Mor.  13,837. 

*  Bkin  V,  Ferguson  and  Hunter,  8         ^  M'Naughton  v.  Wilson,  1766,  Mor. 

Dec  1840,  F.C.  575,  2  D.  546,  12  Jur.  13,857,  5  B.  S.  568. 
331.  •  Brown  v.  Hill,  1798,  Hume  563. 


Art.  4  — 
Houses 
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large  subjects  and  small,''  and  if  a  mansion  house  and  a  set  of  grass 
inclosures  are  let  by  missive  for  two  or  three  years  from  Martinmas, 
the  tenant  must  be  warned  forty  days  before  the  Whitsunday  pre- 
ceding the  Martinmas  at  which  he  has  to  remove."  And  second^ 
A  tenant  possessed,  under  a  verbal  lease,  at  a  low  rent,  two  small 
houses  and  a  garden  of  less  than  a  quarter  of  an  acre.  He  was  not 
a  servant  of  the  landlord.  In  an  action  of  removing  it  was  held 
that  a  formal  warning  in  terms  of  the  statute  1555,  or  tlie  Act  of 
Sederunt  1756,  was  not  necessary;  but  that  he  was  entitled  to 
receive  timeous  notice  to  quit  [forty  days  before  the  end  of  the 
lease.]    No  detailed  reasons  are  given.^ 

Notwithstanding  these  decisions,  it  may  well  be  doubted 
whether  the  older  doctrine  can  be  deemed  to  be  overruled ;  and 
the  safer  practical  course  appears  to  be  to  give  formal  warning 
wherever  the  circumstances  are  such  as  not  absolutely  to  exclude  it. 

Isty  The  rules  applicable  to  burgal  tenements  shall  be  treated 

^^2^       of  separately.      With  relation  to  houses  situated  in  the  country, 

^^  to  which  no  land  is  attached,  the  rule  is  that  the  statute  does  not 

Hooses  in    ^VV^7  5  ^"^  ^^®  mode  of  warning  and  removing  from  such  subjects 

country,      ig  generally  regulated  by  local  custom.*    It  has  been  laid  down 

that  a  verbal  lease  of  an  urban  tenement  for  one  year  in  a  village 

not  burgal  can  be  terminated  by  any  intimation,  however  informal, 

forty  days  before  Whitsunday,  if  the  landlord  wish  the  tenant  to 

remove.' 

[But  if  the  intimation  given  is  not  proved  to  have  been  in  due 
time  communicated  to  the  tenant,  it  will  be  inept ;  if,  for  example, 
verbal  notice  be  given  in  the  tenant's  absence  to  his  wife,  on  3d 
April,  and  there  be  no  evidence  that  it  was  communicated  by 
her  to  him  before  the  5th,  which  is  a  day  too  late;*  unless  the 
wife  has  been  in  use  so  to  transact  with  the  landlord  in  regard  to 
the  house  as  to  show  that  the  lease  and  the  receiving  of  warning 
was  within  her  praepositura.^  But  it  would  seem  that  a  post 
letter  containing  an  intimation  to  remove,  delivered  forty  days 
before  the  term,  will  be  presumed  to  reach  the  tenant,  because 
litera  aanpta  manet,  and  without  such  a  presumption  the  ordinary 
affairs  of  life  could  not  be  carried  on.®] 

« 

1  Chimside  v.  Park,  8  March  1843,  5  '  Per  Lords   Medwyn  and  Cuning- 

D.  864,  16  Jur.  360.  hame  in  Morris  v,  Allan,  8  March  1839, 

«  2  Craig,  ix.  17;  2  Stair,  ix,  38;  2  1  D.  667-8, 11  Jur.  406. 

Mackenzie^  Inst.  vi.  11,  and  Note  g;  *  [Lambert  v.  Smith,  11  Nov.  1864, 

Mackenzie's  Obs.  166;  2  Bankt.  xi.  62,  3  Macuh.  43.] 

63,  and  68 ;  2  Ersk.  vi.  47,  and  Note ;  *  [Slowey  v.  Robertson  and  Moir,  2 

Beirs  Pr.  1278.    Lundin  v.  Hamilton,  Nov.  1866,  4  Macph.  1.] 

1768,  Mor.  13,846.  «  [Lambert  v.  Smith,  cif] 
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And  2rf,  The  application  or  non-application  of  the  statutory  Mapuftc- 
rales  to  manufacturing  subjects  has  not  been  consistent.     They  jecta  fa  the 
were  held  not  to  be  applicable  to  a  soap-work.'     This  decision  ®®°"*'y' 
appears,  however,  to  have  proceeded  on  the  special  ground  that 
the  Act  of  Parliament  did  not  relate  to  tenements  within  burgh, 
under  which  class  the  manufactory  must  have  fallen.     If  this  was 
not  the  ratio,  the  decision  is  at  variance  with  subsequent  decisions ; 
ioT  first,  it  was  found  that  a  malt-kiln  and  bam  having  been  let  for 
a  year,  and  not  for  a  month  or  quarter,  the  tenant  could  not  be 
removed  [55]  without  a  warning  forty  days  before  the  term  ;*  and 
second,  the  statute  was  held  to  apply  to  a  lease  of  salt-pans.^ 

These  decisions  are  not  overruled  by  either  of  the  two  follow- 
ing cases.  In  one  case  it  was  found  that  miners,  artificers,  and 
labourers  about  lead  mines,  might  be  removed  from  the  houses 
which  they  possessed  without  paying  rent  upon  fifteen  days' 
premonition,  and  without  the  necessity  of  warning  before  Whit- 
sunday.* And  in  another  case  it  was  held  that  journeymen  at  a 
printfield  might  be  summarily  removed  from  the  houses  let  to 
them  as  journeymen.*  Those  persons  did  not  possess  under  the 
contract  of  lease,  but  merely  had  houses  assigned  to  them  for  the 
accommodation  of  the  proprietor,  from  which  they  were  removeable 
at  pleasure. 

Formal  warning,  it  may  be  deemed,  would  not  be  requisite  Art.  6.— 
under  an  ordinary  lease  of  rents,  but  it  has  been  held  that  it  was  on  estau. 
requisite  in  the  case  of  an  overlease  of  a  whole  estate  to  expire  at 
the  death  of  a  third  party.  The  case  was  so  peculiar  that  it  may 
be  doubted  if  it  can  be  dealt  with  as  a  precedent.  A  conveyed 
the  estate  of  B  to  trustees  for  payment  of  his  debts.  After  accom- 
plishing that  object  they  were  to  hold  it  for  his  behoof,  and  to 
account  to  him  yearly  for  the  profits,  and  at  his  death  they  were 
to, denude  in  favour  of  his  heir  of  tailzie.  The  deed  empowered 
the  trustees  to  lease  for  such  rents  and  periods  as  they  should 
judge  reasonable,  but  subject  to  the  hmitations  of  the  entail.  The 
trustees  having  experienced  difficulty  in  the  management,  entered 
into  a  contract  with  C,  whereby  they  let  to  him  the  whole  estate 
for  a  crop  and  year  specified,  and  both  terms  thereof,  and  for  all 
years  and  terms  thereafter  during  the  life  of  the  truster,  and  while 
the  trustees  had  right.     The  rents  were  assigned,  and  the  teilants, 

1  2  Bankt  xi.  42.    Kiddell  v.  Zinzan,  *  D.  of  Queenabeiry  v,  Telfer,  1756, 

1671,  Mor.  13,828.  Mor.  13,843. 

*  Waugh  V,  Abercromby,  1684,  Mor.  *  Yoting,  Ross,  &  Co.  v.  Paton,  &c., 
13,830.  1808,  Hume  582. 

•  Wallace,  1715,  6  B.  S.  7. 
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it  was  declared,  should  be  liable  to  implement  their  leases  to  C, 
who  was  empowered  to  grant  subsets  or  leases  of  any  portion  of 
the  lands  not  under  lease  at  the  time.  In  return,  C  was  to  pay  a 
rent  specified.  Under  this  contract  C  entered  on  the  management 
of  the  estate  and  received  the  rents,  but  it  did  not  appear  that  he 
assumed  natural  possession  or  removed  any  tenant  with  a  view  to 
make  way  for  such  possession.  A  having  died,  was  succeeded  by 
D  as  heir  of  entail,  who,  conceiving  that  the  overlease  to  C  had 
expired,  signed  a  precept  of  warning,  in  the  execution  of  which 
certain  irregularities  occurred.  In  a  process  raised  before  the 
Court  of  Session  for  immediate  [56]  removal  and  violent  profits,  C 
relied  in  defence  mainly  on  the  informal  execution  of  the  precept. 
The  reply  was  that  C's  right  was  not  a  lease  of  the  lands,  but 
rather  an  assignation  to  the  maills  and  duties,  and  that  he  was 
not  an  occupier  of  the  ground  but  a  factor  or  collector  of  the  rents, 
with  a  delegated  power  of  granting  new  leases,  and  therefore  that 
he  had  not  the  privilege  of  a  regular  warning.  This  view  of  the 
case  was  adopted  by  the  Lord  Ordinary,  but  the  Court  altered  and 
assoilzied  from  the  removing,  on  the  ground,  Ist,  that  the  defender 
might  have  possessed  the  lands  if  he  pleased ;  and  2c2,  that  the 
tack  depended  on  the  life  of  a  third  party.  The  tenant  therefore 
must  be  removed  at  a  term,  and  be  warned  forty  days  before  Whit- 
sunday.^ 

Art.  6.—  Fishings  are  also  mentioned  in  the  statute.     The  reasons  may 

Fiskinga.  jxksflj  be  deemed  to  have  extended  to  them.  Notwithstanding, 
however,  the  words  and  spirit  of  the  statute,  a  summons  of  reduc- 
tion of  a  lease  of  fishings,  containing  a  conclusion  "that  the 
defender  should  be  decerned  to  cede  possession,"  raised  and  exe- 
cuted forty  days  before  the  preceding  "Whitsunday,  was  held  to 
be  sufficient  without  the  necessity  of  a  formal  warning,  and  there- 
fore the  defender  was  decerned  to  remove  from  the  fishing.*  At 
that  period  the  notion  that  the  statutory  solemnities  could  be 
superseded  by  an  action  was  not  entertained,  and  the  decision 
therefore  must  have  proceeded  on  the  assumption  that  fishings 
were  excluded  from  the  purview  although  included  under  the 
words  of  the  Act.  This  doctrine  is  adopted  by  Bankton,  who  lays 
it  down  that  the  statutory  rules  do  not  apply  to  fishings.^  On  the 
authority  chiefly  of  this  dictum,  it  was  contended  in  a  subsequent 
case  that  as  the  objects  of  the  enactment  were  the  labourers  of 

1  Ross  V.  Ross,  1805,  Hume  573.  '  2  Bankt.  iz.  53. 

2  Roberteon  v,    Calder,    1732,   Mor. 
13,836. 
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the  ground,  and  the  purpose  of  it  that  these  might  have  a  reason- 
able time  to  provide  themselves  with  other  farms,  the  mention 
of  fishings,  the  term  of  entry  to  which  was  at  Andermas  (30th 
November),  must  have  been  inserted  per  incuriam^  or  that  it 
must  be  restricted  to  those  which  are  let  together  with  a  rural 
tenement.  But  the  decision  was  that  because  included  under  the 
words  of  the  statute  the  solemnities  did  apply  to  fishings.^ 


Section  VI. — Rule  in  Leases  op  Indefinite  Duration. 

[57]  Although  the  heir  of  a  liferent  lessee  having  no  title  to  Art  i.— 
possess  may  be  removed  summarily,*  yet  where  the  lands  havetcarm«^M 
been  sublet  warning  must  be  given.     Lands  held  under  a  liferent  ^^Sra^i/i- 
lease  having  been  sublet,  and  upon  the  principal  lessee's  death,  *^«»^ '*«'• 
the  lessor  having  summarily  removed  the  sublessee  at  Martinmas, 
when  much  of  the  ground  was  already  laboured,  and  entered  into 
the  possession  himself,  it  was,  in  a  process  of  intrusion  and  ejec- 
tion, found  that  the  summary  removing  without  warning  was 
unwarrantable.'    This  rule  proceeds  upon  the  principle  that  if  a 
liferent  tenant  is  permitted  to  sublet  any  part  of  his  farm  the 
subtenant  has  a  valid  title  of  possession,  and  cannot  be  ejected 
summarily  on  the  death  of  the  tenant  through  whom  he  derives 
his  right,  but  must  be  duly  warned,  as  if  the  tenant's  right  did  not 
determine  at  his  death.* 

So,  the  widow  of  a  lessee  who  had  a  liferent  lease  was  deemed 
not  to  be  obliged  to  remove  summarily,  but  must  be  warned  in 
due  time  before  the  term  of  Whitsunday.*  This  decision,  no 
similar  case  having  occurred,  stands  unsupported,  and  on  principle 
may  well  be  questioned.  No  distinction  can  be  traced  between 
the  case  of  the  heir  and  that  of  the  widow  in  favour  of  the  latter, 
for  both  must  continue  to  possess  without  a  title.  The  case  of 
the  widow  is  the  more  unfavourable,  as  the  law  acknowledges 
the  right  and  interest  of  an  heir  under  his  ancestor's  lease,  but 
gives  a  widow  none  under  the  lease  of  her  deceased  husband. 

Whether  an  assignee  of  a  liferent  lessee  who  has  entered  on 
possession  can  be  summarily  removed  like  the  heir,  or  must  like  a 

lErsk.  vi.  47,  Note;  More's  Notes,  and  Udney v.  Brown, Dec.  1802, noticed 

cclvii.    Qoidon  v,  Burnett,  1783,  Mor.  in  preceding  case,  reported  by  Hume, 

13,859.  566,  on  another  point.    The  doctrine  is 

'  2  Ersk.  vi.  49.  Note  ;   2  Bell  on  not  laid  down  in  that  report,  but  may 

Leases,  103.    [See  below,  p.  80.]  perhaps  be  elicited. 

»  Carmichael  v.  Bertram,  1711,  Mor.         *  Rowallan  v.  Boyd's  Relict,   1630, 

13,833.  Mor.  13,825, 1  B.  S.  306. 

*  Johnston's  Trs.,  1803,  Mor.  15,207, 
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sublessee  be  duly  warned,  is  an  open  question.  On  principle  it 
may  be  deemed  that  he  ought  to  be  warned.  The  heir  of  a  life- 
rent tenant  may  be  summarily  removed  because,  having  no  title  to 
enter  into  possession,  he  is  a  vitious  possessor.  A  sublessee  must 
be  warned  because  he  is  legally  in  possession.  The  possession  of 
an  assignee  is  equally  legal  with  that  of  a  sublessee. 

Art2.—  [58]  When  the  lease  has  been  granted,  not  for  the  life  of  the 

dmingUfe   lesseo  but  for  that  of  the  lessor,  tlie  rule  is  reversed.     This  rule  is 
ofgranter.  fQ^^j^j  partly  ou  the  purview  and  intendment  of  the  Statute  1491, 
0.  26,  and  partly  on  the  doctrine  of  the  common  law. 

let,  The  statute  is  entitled,  "Of  landes  falland  in  waird  or 
utherwaies  altered,  that  the  tennentes  sail  remaine  therewith 
quhill  the  nixt  Whitsundaie."  And  it  bears'  that  "  it  is  statute 
and  ordained  that  quhen  onie  landes  fallis  in  waird,  or  quhen  onie 
ladie  havand  terce  or  conjunct-feftment  happenis  to  deceis,  or 
quhat  land  be  redeemed  or  lowsed  be  reversion,  gift,  selling,  or 
wedsetting,  or  ony  utherwaies  landes  happenis  to  be  altered,  the 
tennentes,  labourers,  and  inhabitantes  onie  of  the  said  landes  sail 
remaine  unput  foorth  or  removed  quhil  the  nixt  terme  of  Whit- 
sxm-day  foUowand,  payand  to  the  lord  that  sail  enter  to  the  said 
landes  the  mailes  and  dewties  aucht  and  wont  of  the  said  landes 
quilk  bruiking  sail  induce  na  possession  langer  then  the  said  Whit- 
sunday."* The  general  words,  "onie  utherwaies  landes  happenis 
to  be  altered,"  combined  with  the  purport  of  the  other  clauses, 
have  been  held  to  include  leases  by  liferenters.* 

2dy  It  has  been  held  to  be  a  general  doctrine  that  in  all  cases  of 
leases  granted  "  during  all  the  days  of  the  life  of  the  landlord,"  a 
tenant  was  in  no  different  situation  from  one  possessing  from  year 
to  year,  or  from  a  precise  number  of  years  specified  when  tacit 
relocation  takes  place,  unless  he  is  duly  warned  ;  and  that  in  these 
cases  having  a  title  of  possession  he  continues  to  possess  until  his 
right  is  legally  put  an  end  to."*  In  conformity  with  these  prin- 
ciples, it  has  been  held  that  under  a  lease  granted  by  an  heir  of 
entail  for  his  lifetime,  it  requires  warning  to  remove  the  tenant  on 
the  death  of  the  landlord.^  But  on  an  action  conformable  with  the 
statutory  rules  all  such  lessees  may  be  compelled  to  remove  at  the 
Whitsunday  ensuing  the  death  of  the  lessor.*^ 

1  Glendook's  Acts,  87-8.  Note  by  Ivorjr,  133 ;  2  BeU  on  Leases, 

^  Balfour  458,  c  11;  2  Stair,  iz.  23  111.    Per  curiam  in  Johnston's  Trs.,  ut 

and  38 ;  2  Bankt  ix.  38 ;  2  Ersk.  vi.  supra,    and    Udney  v.  Brown,    1802, 

49  ;  Mackenzie's  Obs.  104.  The  passage  Hume  666. 

in  Mackenzie  is  obscure,  but  it  appears  *  Udney  v.  Brown,  tU  mp. 

to  involve  the  doctrine.*  *  2  Ersk.  vi.  49.    Thomson  v,  Mer- 

>  More's  Notes,  cclvii.;  2  Er8k.vi  49,  stou,  1628,  Mor.  8262. 
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* 

In  consequence  of  the  ambiguous  and  flexible  meaning  of  the 
-word  "  liferenter,"  confusion  has  occasionally  arisen  in  practice 
between  a  lessee  whose  lease  is  to  endure  for  his  own  life  and  a 
lessee  whose  lease  is  to  endure  for  the  life  of  the  lessor.    The 
Statute  1491,  o.  26,  has  no  application  to  the  first  class,  viz.,  life- 
rent lessees,  but  only  to  the  second,  viz.,  holders  of  leases  during 
the  life  [54]  of  the  granter.     The  error  here  indicated  appears  to 
pervade  a  passage  in  a  treatise   of  authority.^     The   ambiguity 
might  be  obviated  by  rejecting  the  use  of  the  term  liferenter  as 
applicable  to  a  lessee,  and  styling  him  a  liferent  lessee. 


OHAPTEE    VI. 

SUMMONS  OF  BEMOVING  FOLLOWING  UPON 

WAKNING. 

In  terms  of  the  statute,  if  the  tenant  does  not  remove,  the  landlord 
shall  apply  to  the  Court  of  Session  or  to  the  Sheriff  for  letters  or 
precept  charging  the  party  to  remove  on  six  days'  warning.  This 
application  is,  and  always  practically  has  been,  explicated  by  a 
summons  of  removing.^ 


Section  I. — Tenor  and  iNDUCLfi  of  Summons  of  Eemoving. 

In  the  summons  the  proprietor  must  set  forth — 1^^,  His  title  to 
the  lands.'  2d,  The  precept  of  warning  ordering  the  tenant  to  re- 
move, and  the  execution  of  that  precept.  3(Z,  A  statement  that  the 
term  of  Whitsunday  is  past  (if  it  so  be),  and  that  the  tenant  notwith- 
standing refuses  to-  remove.  And  4^A,  The  tenant  is  warned  upon  a 
diet  of  six  days  to  hear  and  see  himself  decerned  to  flit  and  remove 
himself,  subtenants,  &c.,  and  to  leave  the  possession  void  and  redd. 
Or  else  5th,  To  allege  a  reasonable  cause  to  the  contrary.* 

In  the  modem  Style  Books  the  same  form  is  adopted ;  but  one 
Style  is  given  where  the  action  is  raised  before  the  term  of 

1  Bell's  Pr.  1269.  '6;  2  Mackenzie  Inst  vi.  11 ;  2  Bankt. 

2  BalfouT,  456-7,  c  i;  2  Craig,  ix*  7.;  iz.  59;  Rosa  on  Remov.  76-7. 
Hope's  Min.  Prac.  tit.  xiii.  sec.  33,  p.  *  [See  Traill  v.  Traill,  25  October 
378,  and  Note  by  Spottis.;  4  Stair,  xzvL  1873, 1  Rettie  61.] 

«  2  Dallas,  part  iii  p.  20. 
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removal,  and  another  where  the  summons  has  been  raised  after  the 
lapse  of  the  term  of  removing.  In  the  former  the  purport  of  the 
precept  is  set  forth  to  be,  that  the  tenant  has  been  warned  forty 
days  before  Whitsunday  to  remove  at  Whitsunday  next,  and  the 
conclusion  is  that  he  do  so  remove.  In  the  latter  there  is  inserted 
a  conclusion  for  violent  profits  and  for  arrears  of  rent.*  A  doubt 
has  been  suggested  whether  a  summons  under  the  statute  can  be 
raised  until  after  the  lapse  of  the  term  of  removing.*  But  for  this 
doubt  there  seems  to  be  no  foundation.  Even  if  the  intendment  of 
the  statute  could  have  been  in  itself  doubtful,  it  has  been  so  con- 
strued [60]  by  a  course  of  practice  and  a  series  of  authorities  as 
to  have  fixed  the  competency  of  a  summons  before  the  lapse  of  the 
term. 
Lidttcia,  According  to  the  former  law  and  practice  the  inductee  must 

have  been  on  six  days,  but  if  the  defender  was  in  Orkney  or  Shet- 
land, on  forty  days,  and  if  furth  of  the  kingdom,  on  sixty  days.* 
[But  by  sec.  14  of  31  and  32  Vict.  c.  100,  it  is  enacted  that  all 
summonses  before  the  Court  of  Session  may  proceed  on  seven  days' 
warning  where  the  defender  is  within  Scotland,  unless  in  Orkney 
or  Shetland,  or  any  other  island  of  Scotland,  and  fourteen  days 
warning  where  he  is  in  Orkney  or  Shetland,  or  such  other  island, 
or  furth  of  Scotland,]  in  place  of  the  longer  inductee  required  by  the 
former  practice ;  and  such  shorter  inductee  shall  also  be  competent 
and  sufficient  in  respect  to  all  other  letters  passing  Her  Majesty's 
Signet  bearing  a  citation,  charge,  publication,  or  service  against 
persons  within  or  furth  of  Scotland  respectively,  and  in  respect  to 
all  edictal  charges  upon  decrees  and  registered  protests ;  provided 
always,  that  in  all  cases  where  any  shorter  inducice  than  the  in- 
ductee above  mentioned  are  at  present  sufficient,  such  shorter 
induci(z  shall  continue  to  be  sufficient  after  the  passing  of  that 
Act.  In  terms  of  this  section  the  induciee  upon  six  days  is  still 
valid  by  reason  of  the  proviso.  [But  the  induciee  applicable  to 
defenders'  in  Orkney  or  Shetland,  or  a  Scotch  island,  and  furth  of 
Scotland,  are  now  fourteen  days.] 

The  form  of  the  summons  must  now  be  in  accordance  with  the 
provisions  of  the  Statute  13  and  14  Vict.  c.  36,  sec.  1  and  Sched. 
A.  The  words  of  that  enactment,  "  any  summons"  being  general, 
must  be  held  to  include  a  summons  of  removing,  although  the 
schedule  bears  "form  of  an  ordinary  petitory  summons,"  and 
according  to  the  recognised  phraseology  of  the  common  law  a 
summons  of  removing  is  included  under  the  class  of  possessory 

1  3  Jurid.  Styl.  117-19.  *  3  Jurid.  Styl.  117. 

*  3  Jurid.  Sty],  ut  mjp. 
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summoDses.  No  bill,  whatever  the  diet  be,  is  necessary,  as  the 
necessity  of  bills  is  abrogated  by  the  eighteenth  section  of  13  and 
14  Vict.  c.  36.  But  it  may  be  deemed  that  a  full  double  is 
requisite  for  service,  and  that  before  being  brought  into  Court  the 
summons  must  be  printed.^ 


Section  II. — ^Who  must  be  Cited  in  the  Action  of  Eemoving. 

The  words  of  the  statute  are,  "  the  parties  warned,  and  posses-  .Tomt 
sors  of  the  ground."  ^  The  rules  applicable  to  the  citation  in  the}^^''"**' 
action  are  nearly  the  same  as  those  applicable  to  the  warning.  1*^,  ^signees, 
Where  there  are  joint  lessees  both  must  be  called.^  2rf,  Not  only 
the  tenants  and  possessors  must  be  called,  but  if  they  be  tenants 
and  [61]  possessors  who  have  paid  rent  to  a  dilBFerent  person  from 
the  pursuer  as  their  landlord,  the  action  is  not  effectual  until  that 
person  be  called,  if  he  shall  have  had  lawful  possession  by  levying 
rents  through  virtue  of  an  infeftment.*  3d,  Where  the  lands  are 
sublet,  the  principal  lessee  must  in  the  ordinary  case  be  cited, 
otherwise  the  subtenants  cannot  be  removed.^  Ath,  Where  an 
assignation  has  been  intimated  the  assignee  becomes  tenant,  and 
therefore  must  be  cited.  But  if  the  assignation  has  not  been 
intimated  the  assignee  need  not  be  called,®  unless  there  has  been 
an  acknowledgment  of  the  assignee,  when  he  must  be  cited.^  And 
&th,  A  subtenant  who  was  accustomed  to  pay  his  rent  directly  to 
the  landlord  may  be  removed  at  the  expiration  of  the  lease  without 
calling  the  principal  tenant.^ 


Section  III. — Defence. 

The  statute  ordains  that  if  upon  the  day  to  which  he  is  cited 
tlie  defender  "compeir  not,"  the  Court  shall  decern  him  to  remove, 
desist,  and  cease  from  the  lands.  This  is  merely  statutory  authority 
to  pronounce  a  decree  in  absence. 

If  the  defender  appear  and  instantly  shew  that  he  has  a  title 
to  possess  the  lands,  the  judge  shall  proceed  to  do  justice  ''as  ac- 

1  Juiid.  Styl.  117-20.  v.  Tenants,  1649,  1  B.  S.  439.   Lockhart 

2  Jtirid.  StyL  utmp.  v.  Ogston,  1745,  Mor.  13,834. 

»  McDonald  v.  McDonald,  1807,  Hume         •  A.  of  S.  1766,  sec.  3;  2  Ersk.  vi.  65; 
580.  Ross  on  Remov.  98-9;  2  Bell  on  Leases, 

*  Balfour  457,  c.  ix.;  2  Craig,  ix.  36;     94. 

2  Stair,  ix.  43,  and  4  Stair,  xxvi.  5.  ^  Bell  on  Leases,  ut  mp.  Note  g. 

*  BadfouT    460,  c  xxi.;  Craig  and         ®  D.  of  Queensbeny  v.  Barker,  7  July 
Stair,  ut  twp,',  2  Bankt.  ix.  65.    Logan     1810,  F.C.  743. 
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cords  of  the  law/'    In  modern  language,  he  shall  sustain  the  de- 
fence and  dismiss  the  action. 

But  if  the  defender  do  not  instantly  verify  his  defence,  but  make 
allegations  which  require  proof  or  argument,  he  shall  first  caution 
for  violent  profits,  and  then  he  shall  be  heard  on  his  defence. 

Art.  1.—  The  statutory  words  which  are  held  to  include  "violent  profits ** 

^i^p^'  were  detailed  under  the  general  analysis  of  the  statute.^    They  are 
f^'  called  violent  profits  because  they  are  due  in  consequence  of  violent 

possession,  whatsoever  it  may  be;  and  they  are  opposed  to  ordinary 
profits,  which  are  due  in  consequence  of  tacit  relocation,  and  were 
formerly  in  use  to  be  paid.^  The  general  rule  is  that  the  defender 
must  find  caution  for  those  profits,  or  in  default  decree  of  removing 
A.  of  8.,  11  [62]  shall  be  issued  and  executed.*  By  the  Act  of  Sederunt  of  11th 
"^  '  July  1839,  section  thirty-fourth,  it  is  provided  that  "in  actions  of 
removing,  and  in  summary  applications  for  ejection,  the  defender 
shall  come  prepared  with  a  cautioner  for  violent  profits  at  giving  in 
his  defences  or  answers,  unless  he  instantly  verify  a  defence  ex- 
cluding the  action.'* 

In  explicating  these  rules  it  has  been  held— ^/Jr^^,  that  an  action 
by  a  landlord  for  caution,  failing  which,  for  removing  under  the 
Act  of  Sederunt  1756,  instituted  on  the  ground  of  the  tenant 
liaving  deserted  the  farm,  [is  not,  at  all  events  in  its  first  stage,  an 
action  of  removing  to  which  the  provision  above  cited  applies.  The 
Act  of  Sederunt  of  1756,  it  was  held,  introduced  by  its  5th  section 
a  remedy  hitherto  competent  only  in  the  Court  of  Session,  for 
making  effectual  an  irritancy  during  the  currency  of  the  tack.  In 
such  a  proceeding  the  provision  as  to  finding  caution  for  violent 
profits  has  no  place,  the  defender  not  being  a  vitious  possessor  as 
one  whose  tack  has  expired,  but  having  a  good  title  of  possession 
in  his  unexpired  tack;  and  2d,  the  pursuer  himself  has  to  prove 
desertion,  whereas  such  caution  can  only  be  ordered  when  the  pur- 
suer has  nothing  to  prove.  It  was  observed  that  if  decree  for  five 
years'  caution  were  pronounced  and  not  implemented,  the  process 
might  then  become  an  ordinary  action  of  removing,  to  which  the 
Act  of  Sederunt  of  1839  might  be  applicable.  In  such  a  process, 
therefore,  the  tenant  must  be  allowed  to  state  defences  without 
finding  caution  for  violent  profits.* 

^  ^wj^a^  chap.  v.  sec.  1,  voL  ii  *  [Oliver  v.  Weir's  Trs.,  21  May  1870, 

*  1  Stair,  ix.  27 ;  2  Stair,  ix.  44 ;  and  8  Macph.  876,  overruling  a  decision  by 

4  Stair,  xxix.  2.  the  Author  as  Sheriff  of  Dumbarton- 

^  Hope's  Min.  Pract  tit  xiiL  sec.  33,  shire  in  D.  of  Ai^U  t?.  Cunningham,  6 

Note;  2  Stair,  ix.  42,  and  4  Starr,  xxvi.  Feb.  1868,  12  Joui-n.  of  Jurisprudence, 

17,  xxix.  1;  2  Mackenzie's  Inst.  vL  11;  363.    Mackenzie  v,  Mackenzie,  23  May 

2  Bankt.  ix.  63;  2  Ersk.  vi.  64.  1848, 10  D.  1009,  20  Jur.  369.] 
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[The  contrary  waa  laid  down  in  the  former  edition  of  this  work 
on  the  authority  of  Cossar  v.  Home,^  but  it  is  explained  in  the  case 
cited  that  that  decision  can  only  be  supported  on  the  ground  that 
the  abandonment  was  admitted,  so  that  the  landlord  had  nothing 
to  prove,  and  the  case  had  really  become  an  ordinary  removing.] 

Secondy  Where  a  tenant  had  come  under  an  obligation  to  re- 
move from  his  farm  without  warning,  and  pleaded  in  defence  to  an 
action  of  removing  that  he  had  received  no  warning,  and  that  he 
possessed  by  tacit  relocation,  it  was  held  that  these  were  not  de- 
fences excluding  the  action  capable  of  being  instantly  verified,  so 
as  to  exempt  him  from  finding  caution  for  violent  profits  under  the 
Act  of  Sederunt  of  1839.^  It  was  laid  down  that  it  is  difficult  to 
know  to  what  case  the  Act  of  Sederunt  could  be  applied  if  it  does 
not  apply  here ;  that  the  defence  of  possession  by  tacit  relocation 
is  one  which  can  only  be  made  out  by  proof,  and  that  it  is  not  a 
defence  which  can  be  instantly  verified  in  the  meaning  of  the  Act 
of  Sederunt' 

Thirds  A  petition  for  warrant  of  ejection  having  been  presented 
against  the  tenant  to  burgh  magistrates,  which  stated  that  the 
premises  had  been  let  to  the  tenant  for  the  year  ending  at  the 
Whitsunday  preceding,  and  that  the  tenant  had  been  duly  warned 
to  remove,  conform  to  an  execution  of  warning  produced,  an  opinion 
was  given  that  such  a  petition  cannot  be  defended  without  finding 
caution  for  violent  profits,  unless  on  a  defence  which  can  be  in- 
stantly verified.* 

The  form  in  which  caution  for  violent  profits  must  be  found  Bond  of 
is  that  of  a  bond  by  the  defender,  which  narrates  the  action;  and 
the  order  for  caution  bears  that  therefore  the  defender,  as  principal, 
and  the  cautioner  with  and  for  him,  bind  and  oblige  themselves 
jointly  and  severally,  their  heirs,  Ac,  to  pay  to  the  pursuer  whatever 
sums  shall  be  decerned  to  be  paid  by  the  defender  in  name  of  violent 
profits,  in  case  it  shall  be  found  that  his  defences  are  groundless.^    When  can- 

[63]  Of  the  rule  which  has  been  stated  there  are  two  modifica-  lOTtprofitT 
tions.  The  first  is,  that  while  in  ordinary  removings  caution  is  *■  "^L^ 
exigible  ex  lege^  it  is  not  exigible  in  extraordinary  removings, 
unless  by  stipulation.^  And  second^  The  rule  must  be  enforced, 
unless  the  pursuer  has  something  to  prove,  when  the  defender, 
taking  the  same  time  to  prove  his  allegation,  does  not  delay  the 
pursuerJ 

1  CoBaar  v.  Home,  8  Feb.  1847,  9  D.  »  2  Jurid.  Styl.  76. 

617, 19  Jut.  22a  «  Douglas   v.  IdiMton,   1628,    Mor. 

*  Johnston  v.  Maxwell's  Trs.,  16  July  13,892 ;  and  per  Lord  Corehouse  (Ord.) 
1846,  7  D.  1066.  in  Rae  v.  Henderson,  23  Feb.  1837, 16 

'  Per  Loid  Moncreiff,  cur.  con.  S.  663,  666. 

*  Per  Lord  Deas  in  Robb.  v.  Menzies,        '  St  Clair  v.  Grant,  1687,  Mor.  13,893. 
20  Jan.  1869;  21  D.  277,  31  Jur.  166.         In  King  v.  Wieland,  26  May  1868,  20 
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he  is  bound  by  his  lease  to  remove.  For  a  decreet  of  removing 
may  be,  and  has  been,  sustained  before  the  term,  that  it  may  take 
effect  precisely  at  the  term  ;^  and  it  is  the  practice  for  the  Judge 
Ordinary  to  hold  courts  at  convenient  periods  previous  to  the 
term,  in  order  that  actions  of  removing  may  be  discussed,  so  as  to 
allow  decree  to  be  obtained,  that  it  may  be  executed  when  the 
term  arrives ;  2d,  Removing  is  not  barred  by  an  action  of  ejection;* 
nor  3(2,  By  a  claim  for  repairs ; '  And  4^A,  In  the  older  decisions 
there  is  mention  made  of  cases  in  which  persons  having  a  right 
under  heritable  titles  or  apprisings  were  also  lessees  of  the  lands, 
when  it  was  held  that  those  superior  rights  did  not  bar  removing.* 
The  true  nature  of  these  cases  is  not  clear  from  the  reports ;  and 
as  they  are  not  likely  to  occur  in  modem  practice,  minute  investi- 
gation would  be  superfluous. 


OHAPTEE    VIL 

ACT  OF  SEDERUNT,  14th  DECEMBER  1756. 
Section  I. — Tbnob  op  the  Act. 

[70]  The  Act  of  Sederunt  1756  applies  to  two  different  kinds  of 
removing.  Firsts  To  those  upon  the  expiration  of  the  lease ;  and 
eecondy  To  those  during  the  currency.  The  former  shall  be  dis- 
cussed here,  the  latter  hereafter.  The  subject  shall  be  examined 
let,  with  relation  to  the  tenor  of  the  provisions ;  and  2(2,  with  rela- 
tion to  the  procedure. 

The  preamble  has  been  already  narrated.*  The  first  section  of 
the  Act,  concerning  voluntary  obligations  to  remove,  has  been 
already  discussed.^  The  second  section  provides  that  where  the 
tenant  has  not  obliged  himself  to  remove  without  warning,  it  shall 
be  lawful  to  the  heritor  or  other  setter  of  the  tack,  in  his  option,  to 
proceed  upon  the  Act  1555,  or  to  bring  his  action  of  removing 
against  the  tenant  before  the  Judge  Ordinary;  and  such  action 

^2  Stair,  iz.  43;   2  Ersk.  vi.  54  9217,6424.    Leslie  9.  Tenants  of  New- 

Riddell  v.  Zinzan,  1671,  Mor.  13,828.  abbey,  1692,   Mor.  9218.      Taylor   v 

Lady  Chatto  v.  Haliburton,  1681,  Mor.  Eniter,  1666,  Mor.  9220. 

6130.  »  Swpray  chap.  iv.  of  this  book,  voL  iL 

*  Lady  Coldingknowes  i;.   Tenants,  pp.  40, 41. 

1621, 1  B.  S.  294.  fl  ^a,  chap.  iii.  sec  2,  vol  ii  pp. 

»  Brown  ».  M*KeU,  1680,  3  B.  S.  364.  34  teq. 

^  Cunninghame  v.  Cook,  1583,  Mor. 


B.  IV.  0. 7X1.  8. 1.]       BEMOVINO— JUDICIAL— ACT  OF  SEDERUNT.  73 

being  called  before  the  Judge  Ordinary  at  least  forty  days  before 
the  term  of  Whitsunday,  shall  be  held  as  equal  to  a  warning 
executed  in  terms  of  the  statute.  And  the  judge  shall  thereupon 
proceed  to  determine  in  the  removing  in  terms  of  that  Act,  in  the 
same  manner  as  if  a  -warning  had  been  executed  in  terms  of  the 
Act  of  Parliament.  The  third  section  provides  that  where  there 
is  an  assignation  not  intimated,  or  where  the  lands  are  sublet,  pro- 
ceedings against  the  original  or  principal  tenant  shall  be  effectual 
against  the  assignee  or  subtenant.^ 


Section  II. — ^Procedubb. 

The  action  is  not  competent  in  the  first  instance  before  the  Art.!.— 
Supreme  Court,  but  only  before  the  Sheriff.     The  Act  provides  tokich  t/lo 
that  the  action  shall  be  raised  before  the  Judge  Ordinary.    This,  ^^^1^ 
it  was  argued,  was  not  exclusive  of  the  Court  of  Session,  as  there «»  &efiii 
was  no  express  exclusion,  more  especially  as  the  action  under  the 
statute  [71]  was  competent  before  the  Supreme  Court.    But  it  was 
decided  that  where  a  summons  was  founded  on  the  Act  of  Sederunt 
there  must  be  strict  adherence  to  the  directions  of  that  Act ;  and 
as  it  does  not  authorise  the  process  to  be  brought  in  the  Supreme 
Court,  nor  upon  one  diet  of  six  days,  there  were  sufficient  reasons 
of  expediency  for  limiting  it  to  the  jurisdiction  of  the  Judge 
Ordinary.^ 

The  summons  must  be  conformably  to  the  provisions  of  the  Art  2.— 
Statute  16  and  17  Vict.  c.  80  (15th  August  1853),  section  first,  and  ^IZ^ 
schedule  A.     It  must  set  forth  the  title  of  the  pursuer,  the  tenor  *"^^' 
of  the  Act  of  Sederunt,  that  the  defender  is  tenant  of  the  lands,  and 
that  his  lease  has  either  expired  or  is  to  expire  at  Whitsunday 
next,  and  that  the  defender  shall  remove  himself,  dependents,  and 
effects,  and  leave  the  lands  void  at  the  next  term  of  Whitsunday. 
The  summons  is  executed  against  the  tenant,  and  must  be  called 
in  Court  forty  free  days  before  the  Whitsunday  of  the  year  in  which 
the  lease  expires.'    Notwithstanding  the  words  of  the  Act  that  the 
proceeding  must  be  by  "action,"  it  was  decided  that  a  "summary 
petition**  of  removing,  served  more  than  forty  days  before  the  term 
of  Whitsunday,  was  a  competent  warning  under  the  Act  of  Sederunt. 
The  petition  was  served  personally  forty-five  free  days  before  the 

1  Acts  of  Sederunt,  vol.  ii.  pp.  503-4 ;  13,876 ;  BeU'a  Pr.  1268;  2  Erak.  vi.  48, 

S  Eisk.  vi.  48 ;  Roes  on  Remov.  93-9 ;  Note  (by  Ivory)  132. 
2  Bell  on  Lecuaee,  77-83,  and  Notes.  '  Eraser's  Jud.  Pro.  205. 

s  Cameron  v.  McDonald,  1804,  Mor. 
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Whitsunday  preceding  the  term  of  removal.^  Doubts  of  the  sound- 
ness of  this  decision  were  entertained,  because  in  the  Act  reference 
was  always  made  to  an  "action"  proceeding  on  certain  inducioB,  and 
subjected  to  the  formahtyof  being  called  in  Court;  whereas  a  sum- 
mary application  might  proceed  on  any  inductee  which  the  discre- 
tion of  the  prosecutor  or  judge  might  direct,  and  did  not  require  to 
be  called  in  Court.*  In  opposition  to  these  doubts  it  has  subse- 
quently been  decided,  on  the  authority  of  the  preceding  case,  that 
a  removing  may  proceed  upon  a  summary  application.®  If  the 
summary  procedure  [72]  be  adopted  (which  is  not  advisable),  the 
form  must  be  according  to  the  provisions  of  the  16  and  17  Vict.  c. 
80,  sec.  7,  and  Sched,  E. 


Arts.— 

AtAqf 

Sedenmt 

muttbe 

Ubelldd 

upon. 


Where  an  action  is  raised  under  the  Act  of  Sederunt,  the  Act, 
(as  shewn  in  the  preceding  Style)  must  be  libelled  upon.  A  pro- 
cess of  removing  was  called  before  the  Sheriff  on  the  29th  of  March 
1763,  founded  on  a  warning  said  to  have  been  executed  on  the  26th 
and  28th  days  of  March  1762,  charging  the  tenants  to  remove  from 
the  arable  land  at  Candlemas,  and  the  houses  and  grass  at  Whit- 
sunday 1763,  when  the  pursuers  restricted  the  conclusion  of  re- 
moval to  Candlemas  then  next  as  to  the  arable  land,  and  to  Whit- 
sunday thereafter  as  to  the  houses  and  grass,  and  craved  decreet  in 
these  terms,  in  respect  that,  in  virtue  of  the  Act  of  Sederunt  con- 
cerning removings,  a  libelled  summons  called  in  Court  forty  days 
before  Whitsunday  was  equal  to  a  warning  in  terms  of  the  Act  of 
Parliament.  In  defence  it  was  pleaded  that  if  the  pursuers  had 
brought  an  action  on  the  Act -of  Sederunt  they  ought  to  have 
libelled  upon  it.     The  defence  was  sustained.* 


Art.  4.--.         The  action  must  be  raised  forty  free  days  preceding  Whitsunday, 
which  octiM  when  that  is  the  term  of  removal.     When  the  term  of  removal  is 
other  than  Whitsunday,  the  action  must  be  raised  forty  free  days 
preceding  the  Whitsunday  previous  to  the  term  of  removal.    The 


muttbe 
raited. 


^  More's  Notes,  cclz.;  Hoy^  Petr.^  2 
June  1810,  F.C.  677. 

>  In  2  Bell  on  Leases,  79-80,  Note  a, 
it  is  said  that  doubts  have  been  ex- 
pressed of  the  soundness  of  this  decision 
by  an  authority  entitled  to  respect.  In 
a  case,  Finlay  v.  Forbes,  Dec.  1831,  in 
which  an  argument  on  principle  was 
stated  against  the  doctrine  of  the  deci- 
sion, the  Lord  Ordinary,  Pitmilly,  said 
that  he  considered  the  doctrine  of  the 
decision  to  be  unsound,  but  that  practi- 
cally he  held  himself  to  be  bound  by  it. 


The  case  was  not  brought  under  review 
of  the  Court;  MS.  pen,  auct. 

«  Beirs  Pr.  1268.  Tait  v.  Gordon, 
1828,  6  S.  1056.  In  that  case  it  is  said 
that  a  reference  was  made  to  the  case  of 
Finlay  v.  Forbes,  as  having  been  a  deci- 
sion by  Lord  Pitmilly  that  a  summary 
application  was  incompetent.  The  ex- 
planation in  the  immediately  preceding 
note  shows  that  this  statement  was 
founded  on  a  mistake. 

*  Carruthers  v.  V.  Stormont,  1764 
Mor.   13,868,  2  Ersk.   vi   48,  Note 
More's  Notes,  cclx. 
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days  of  execution  and  of  calling,  therefore,  must  both  be  ex- 
cluded. 

As  the  action  is  substituted  for  the  statutory  warning,  the  same 
rules  are  applicable.  A  house  and  field  had  been  let  as  one  subject 
by  the  same  lease  for  three  years,  commencing  15th  May  1760 ; 
but  the  lessee's  entry  to  the  field  was  declared  to  have  begun  from 
Candlemas  preceding  the  Whitsunday  at  which  the  entry  was  to 
the  house.  A  process  of  removing  was  raised  on  the  21st  of 
December  1763.  It  was  decided  that  the  process  for  removing  the 
lessee  from  the  field  should  have  been  raised  forty  days  before  the 
Whitsunday  preceding  the  term  of  Candlemas  1764;  and  with  rela- 
tion to  the  house,  forty  days  preceding  Whitsunday  1763 ;  and  that, 
as  the  removing  was  not  brought  until  21st  December  1763,  it  could 
not  proceed.^ 

So,  a  tenant  had  entered  into  the  houses  and  crop  of  a  farm  at 
Beltane,  and  at  the  separation  of  the  crop  to  the  lands.  [73]  He 
was  pursued  forty  days  before  Whitsunday  1769  to  remove  at 
Whitsunday  of  that  year  from  the  houses  and  grass,  and  at  the  . 
separation  of  the  crop  from  the  arable  lands.  This  was  objected 
to,  as  the  term  of  entry  and  consequently  of  removal  from  the 
houses  and  grass  was  Beltane  (1st  May)  not  Whitsunday.  And  it 
was  maintained  that  a  warning  or  process  forty  days  preceding 
Whitsunday  1769  could  only  be  effectual  to  remove  the  tenant  at 
soonest  from  the  houses  and  grass  at  Beltane  1770,  and  from  the 
arable  lands  at  the  separation  of  the  crop  of  that  year,  and  so  the 
Lords  fouj;id.'  So,  it  was  held  that  a  removing  was  irregular,  in 
respect,  that  although  the  tenant's  entry  was  to  the  houses  and 
grass  at  Whitsunday  and  to  the  arable  land  at  Martinmas,  yet 
that  the  summons  was  to  remove  from  the  whole  at  Whitsunday.* 

A  summons  of  removing  in  the  case  of  a  lease  of  salmon  Safanon 
fishing  must  be  executed  forty  days  before  the  Whitsunday  pre-  °"'^*°** 
ceding  the  expiration,  although  the  term  of  entry  be  Andermas 
(30th  day  of  November)  and  not  Whitsunday.* 

A  lessee  of  a  coal  work  obtained  leave  to  form  a  canal  to  a  Art.  6.— 
neighbouring  seaport.    The  canal  passed  through  the  lands  Tio^rmoomg 
only  of  his  landlord  but  through  those  of  an  intervening  proprietor.  ^JJ^I^ 
There  was  a  verbal  understanding  that  he  was  to  indemnify  the  ^^LfSl^ 
tenants  of  the  lands  for  the  damage  sustained.    The  sum  foro^^ 
damage  was  fixed  by  a  valuator.    No  written  title  was  obtained 

1  M'Naughton  v.  Wilson,  1786,  Mor.  »  Falconere  v.  Smith,  1770,  6  B.  a 

13,857,  5  B.  S.  568.  569. 

'  M'Nab   i;.    Comma,    of   Annexed  ^  Qoidon    v.    Burnet,    1783,    Mor. 

Estates,  1770, 5  B.  S.  568.  13,859. 
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by  the  lessee  to  the  ground  occupied  by  the  canal.  The  canal 
was  possessed  by  him,  and  subsequently  by  his  landlord  and  the 
succeeding  lessees  in  the  coal  work,  for  upwards  of  forty  years ; 
and  they  paid  annually  to  the  intervening  proprietor  the  sum 
originally  fixed  as  the  amount  of  damage.  No  prescription  having 
taken  place  by  reason  of  the  minority  of  the  intervening  pro- 
prietor, an  action  of  removing  under  the  Act  of  Sederunt  1756 
was  raised  by  him  in  combination  with  other  procedure  which 
need  not  be  detailed.  It  was  held,  let,  that  an  action  under  the 
Act  of  Sederunt  is  not  a  competent  form  of  procedure  for  the 
removal  of  such  a  possessor.  And  2d,  that  the  plea  of  an  heritable 
right  in  defence  rendered  the  action  of  removing  incompetent 
before  the  Sheriff  Court.* 

The  procedure  in  actions  of  removing  before  the  Sheriff  Court 
is  [74]  regulated  by  the  Act  of  Sederunt  of  11th  July  1839,  sees.  34, 
95, 113, 148, 148,  149,  combined  with  the  provisions  of  the  Statute 
16  and  17  Yict.  c.  80,  so  far  as  applicable.  This  general  reference 
is  deemed  sufficient,  as  it  is  not  contemplated  to  enter  into  the 
details  of  the  form  of  process. 


OHAPTEB    Vm. 

REMOVINGS  IN  TERMS  OF  THE  STATUTE  16  AND  17 

VICT.  CAP.  80. 

By  the  Statute  16  and  17  Vict.  c.  80,  sees.  29  and  30,  an 
important  improvement  has  been  made  on  the  law  of  removings» 
No  part  of  the  previously  existing  law  has  been  repealed  or  abro- 
gated, so  that  the  statutory  facilities  are  additional. 

Section  I. — Time  within  which  a  Summons  of  Removing 

MAY  BE  Raised. 

By  sec.  29  it  is  enacted  that  it  shall  be  competent  to  raise  a 
summons  of  removing  at  any  time,  provided  there  be  at  least  an 
interval  of  forty  days  between  the  date  of  the  execution  of  the 
summons  and  the  term  of  removal,  or,  where  there  is  a  separate 
ish  as  regards  lands  or  houses  or  otherwise,  betweeen  the  date  of 

1  Campbell  v.  D.  of  Argyle,  19  May  1836, 14  S.  798,  F.C.  672-8. 
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the  execution  of  the  summoiis  and  the  ish  which  is  first  in  date. 
In  construing  this  statute  it  was  held,  fitBt^  That  in  an  action  o  f 
removing  it  is  not  necessary  to  libel  specially  on  the  Act  of  Parlia- 
ment [or  Act  of  Sederunt.^]  And  second^  That  although  the  Act 
of  Sederunt  (1756)  was  libelled  on,  the  provisions  of  the  Act  of 
Parliament  (sec.  29)  were  not  excluded  as  to  the  execution  of  the 
summons  forty  days  before  Martinmas.^ 


Section  II. — Statutory  Effect  of  a  Lease  containinq  an 

Obligation  to  Behove. 

[75]  The  thirtieth  section  of  the  statute  enacts,  Firsi^  That  Proi«tiTe 
where  any  lands  or  heritages  are  held  under  a  probative  lease  iJSTto*"^'' 
specifying  a  term  of  endurance,  such  lease,  or  an  extract  thereof  J!S^^. 
from  the  books  of  any  court  of  record,  shall  have  the  same  force 
and  effect  in  every  respect  as  an  extracted  decree  of  removing 
obtained  in  an  ordinary  action  at  the  instance  of  the  granter  of 
the  lease  or  one  in  his  right  against  the  party  in  possession  under 
the  lease,  whether  he  be  the  lessee  named  or  not,  decerning  him  to 
be  removed  and  ejected  according  to  the  customary  phraseology  at 
the  term  or  terms  corresponding  to  the  expiration  of  those  speci- 
fied in  the  lease.^    Second^  Such  lease  or  extract,  along  with  the  Wamnt  to 
written  authority  signed  by  the  landlord  or  his  factor  or  agent,  Si^tion. 
shall  be  a  sufficient  warrant  to  the  proper  officer  of  the  law  to 
remove  and  eject  and  to  return  an  execution  in  common  form. 
Third,  It  is  provided  that  previous  notice  to  remove  shall  be  given  Notice  to 
to  the  party  in  possession  at  least  forty  days  before  the  expiry  ot  ""°^®' 
the  term  of  endurance  specified  in  the  lease,  or,  where  the  lease 
has  a  separate  ish  as  regards  lands  or  houses  or  otherwise,  at  least 
forty  days  before  that  ish  which  is  first  in  date.    Fourth,  The 
notice  is  to  be  given  by  causing  to  be  delivered  to  the  party  in 
possession,  or  left  at  his  dwelling-house,  or  transmitted  to  his 
known  address  previous  to  the  commencement  of  the  forty  days,  a 
notice  by  a  sheriff-officer  of  the  county  where  the  lands  or  heri- 
tages are  situated,  or  a  messenger-at-arms  according  to  a  schedule 
form.*     The  schedule  is  entitled,  "Notice  to  remove,"  and  it 

^  [Lyon  V.  Irvine,  13  Feb.  1874,  1  ment  to  that  purport  reported  as  haying 

Bettie  512.1  been  used  in  tiie  pleadings,  bat  it  does 

^  W.  and  W.  Gndnger  v.  Geils,  16  not  appear  to  have  been  dealt  with  by 

Jnly  1857,  19  D.  1010,  29  Jur.  405.  the  Court ;  and  whether  a  notice  per  m 

The  mamnal  abstract  in  the  Conrt  of  could  have  been  equivalent  to  warning 

Session  Ke^rts  bears  that  the  question  would  require  grave  consideration* 

whether  written  notice  of  intention  to  ^  Schedule  I. 

remove  was  equivalent  to  warning  was  *  Schedule  I. 
raised  in  this  case.    There  is  an  argu- 
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simply  bears  to  be  a  requisition  to  remove  from  the  farm  and  at 
the  term,  both  named,  as  to  the  houses  and  grass,  and  at  the 
separation  of  the  crop  from  the  ground  in  terms  of  the  lease. 

Evidence  of  Fift\  The  evidence  that  such  a  notice  has  been  given  shall  be, 
^  Isi,  A  certificate  endorsed  on  the  lease  or  extract  according  to 
schedule  form,^  subscribed  by  the  sheriflf-officer  before  one  witness, 
and  setting  forth  that  the  notice  was  personally  delivered,  or  left, 
or  transmitted ;  or  2c?,  An  acknowledgment  to  that  efiect  endorsed 
thereon  by  the  party  in  possession  or  his  known  agent.    Sixth, 

Limitation  There  is  a  limitation  of  time,  for  it  is  provided  also  that  no  such 
removal  or  ejectment  by  virtue  of  this  enactment  shall  be  compe- 
tent after  six  weeks  have  elapsed  from  the  term  of  endurance 
specified  in  the  lease,  or  where  the  lease  has  a  separate  ish  as 
regards  lands  or  houses,  or  otherwise  after  six  weeks  have  elapsed 

SnspeDsion.  from  that  ish  which  was  last  in  date.  And  Seventh,  These  enact- 
ments are  guarded  by  a  proviso  "  that  nothing  [76]  herein  con- 
tained shall  be  construed  to  prevent  any  proceedings  under  this 
enactment  from  being  brought  under  suspension  in  common 
form." 

Section  III. — Statutory  Effect  of  a  Letter  of  Removal 
Granted  in  Terms  of  the  Statute. 

In  terms  of  the  thirty-first  section  ,*it  is  enacted  that  if  a  tenant 
in  possession  of  any  lands  or  heritages  shall,  at  the  date  of  entering 
upon  his  lease  or  at  any  other  time,  have  granted  a  letter  or  obli- 
gation of  removal  in  the  form  prescribed  by  the  statute,  there 
shall  be  certain  results  in  law. 
Form  of  The  "  letter  of  removal"  is  embodied  in  a  schedule,^  and  simply 

^^^  bears  that  the  grantor  is  to  remove  from  the  farm  described  by  its 
usual  name  at  the  time  specified  as  to  the  houses  and  grass,  and  at 
the  separation  of  the  crop  from  the  ground  as  to  the  arable  land,  or 
as  the  case  may  be.  It  must  be  subscribed  by  the  grantor,  and 
addressed  to  the  landlord  or  to  the  person  or  persons  vested  by 
him  with  the  necessary  powers.  It  may  either  be  holograph  of 
the  grantor  or  not  holograph.  In  the  latter  case  it  must  be 
attested  by  one  witness. 
Effect  Such  a  letter  of  removal  shall  have  the  same  force  and  effect 

in  every  respect  as  an  extract  of  a  decree  of  removing  obtained 
in  an  ordinary  action  of  removing  at  the  instance  of  the  party 
to  whom  it  shall  have  been  granted,  or  the  party  in  his  right, 
against  the  grantor,  or  the  party  in  his  right  as  tenant,  decerning 
that  either,  as  the  case  may  be,  with  his  family,  conformably 

1  Schedule  K. 
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with  the  nsnal  phraseology,  be  removed  and  ejected  from  the 
lands  and  heritages  at  the  term  or  terms  of  removal  specified  in 
such  letter.  No  judicial  interposition  is  necessary  to  give  effect  Wamat  to 
to  the  obh'gation,  for  such  letter  of  removal  shall  be  a  sufficient  ^ 
warrant  to  any  officer  of  the  county  within  which  such  lands  or 
heritages  are  situated  to  remove  and  eject  the  granter  of  the  letter 
or  the  party  in  his  right  on  the  lapse  of  the  specified  term,  and  to 
return  an  execution  to  that  effect  in  common  form.  The  mode 
of  enforcing  the  obligation  being  mutatis  mutandis  the  same  as 
that  detailed  under  the  thirtieth  section  of  the  statute,  need  not  be 
repeated,  and  reference  is  accordingly  made  to  the  details  already 
given.^ 

From  the  generality  of  the  word  "  heritages,''  a  question  might  Qaestion 
arise  whether  the  statutory  enactments  apply  to  burgage  subjects.  Jis^gtSnte 
There  is  not  in  the  interpretation  clause  (sec.  50)  any  niention  JPP^^ 
made  of  the  word  heritage,  consequently  its^^import  must  be  in- onw  to  mni 
ferred  from  the  spirit  and  purview  of  the  enactment.    When  the 
[77]  29th  and  30th  sections  are  combined,  it  may  well  be  deemed 
that  the  statute  is  applicable  to  rural  subjects  only,  and  is  not 
meant  to  apply  to  burgal,  or  even  to  urban  subjects.     In  the  29th 
section  mention  is  made  of  the  separate  ish  as  regards  lands  and 
houses,  which  obviously  has  reference  to  the  ordinary  relative  pro- 
vision in  leases  of  tenements  strictly  rural.    In  the  30th  and  31st 
sections  mention  is  made  throughout  of  notice  by  a  sheriff-officer 
of  the  county  in  which  the  lands  or  heritages  are  situated,  which, 
although  not  necessarily  exclusive  of  burgal  subjects,  appears 
practically  to  operate  such  exclusion,  conformably  both  with  law, 
phraseology,  and  common  parlance.    This  view  receives  additional 
force  from  the  enactments  having  been  inserted  in  a  statute  which 
deals  exclusively  with  the  jurisdiction  and  powers  of  the  Sheriff^) 
and  nowise  touches  those  of  burgal  magistrates. 


CHAPTEK    IX. 

SUMMAET  REMOVINGS. 

Those  removings  which  do  not  come  under  the  operation  either 
of  the  statute  or  the  Act  of  Sederunt,  and  to  which  therefore 
neither  the  solemnities  of  the  one  nor  the  procedure  of  the  other 

^  Swpra,  iixmiediAtely  preceding  section. 
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are  applicable,  are  styled  Summary  Bempvings.  Bemovings  of 
this  kind  may  be  ranked  under  different  classes.  One  class  arises 
from  want  of  title  in  the  heir  of  a  liferent  lessee ;  a  second  class 
from  the  nature  of  the  subject  let;  and  a  third  class  from  the 
quality  of  possession,  as  where  the  possessor  is  not  the  tenant,  but 
possesses  vitiously  or  through  tolerance.^  In  the  recent  phraseology 
of  practice,  and  even  in  that  of  the  courts,  the  terms  action  or 
EjcctioM.  process  of  ejection  are  frequently  employed  where  the  term  sum- 
mary removings  would  formerly  have  been  used;  and  the  terms 
have  become  so  much  complicated  that  a  precise  separation  of 
actions  of  summary  removing  and  actions  of  ejection  is  almost  un- 
attainable. Summary  removings  shall  be  dealt  with  here,  and 
ejections,  including  more  especially  the  third  class  stated  above, 
shall  be  dealt  with  in  a  subsequent  chapter.^ 


Section  I. — Heir  of  Liferent  Lessee. 

In  a  former  chapter  it  was  shewn  in  what  cases  warning  is 
necessary  under  a  liferent  lease.^  And  it  shall  now  be  shewn  in 
what  cases  [78]  it  is  not  necessary.  Where  a  liferent  lessee  pos- 
sessed personally,  his  heirs  may  be  removed  summarily,  and  be- 
tween terms.  The  Statute  1491,  c.  26,  as  formerly  mentioned, 
gives  a  right  to  the  holders  of  leases  under  tercers  and  other  life- 
renters  to  remain  unremoved  until  the  ensuing  Whitsunday ;  but 
the  statute  does  not  apply  to  the  heir  of  a  lessee  holding  a  liferent 
lease.  The  representative  of  a  liferent  tenant  can  never  have  any 
right  to  enter  into  possession,  for  he  can  derive  possession  only 
through  the  tenant,  whose  right  is  declared  to  terminate  with  his 
life.  The  representative,  therefore,  is  deemed  in  law  to  be  a 
vitious  possessor,  and  may  be  removed  summarily.*  A  different 
doctrine  is  favoured  by  Erskine,®  who  inclines  to  hold  that  warning 
is  necessary  upon  the  death  of  a  liferent  lessee  against  his  repre- 
sentative; and  he  endeavours  to  invalidate  the  authority  of  an 
obstant  decision,  then  recent,  by  creating  a  doubt  whether  it  pro- 
ceeded on  the  general  doctrine  or  on  special  matter.  The  case 
relied  on  by  Erskine  ®  is  not  strictly  in  point,  as  it  is  not  applicable 
to  the  heirs,  but  to  the  widow  of  a  deceased  liferenter,  who,  it 
was  decided,  could  not  be  summarily  removed.    This  decision  (as 

^  1  Stair,  ix.  38 ;  2  Mackenzie's  Inst  2  Stair,  iz.  38;  2  Mackenzie's  Inst  vi. 

vL  11^  Note  g;  2  Bankt  ix.  57.  11,  Note  g;  Mackenzie's  Obs.  156;  2 

^  Infra,  diap  xi.  of  this  hook,  voL  ii.  Bankt  ix.  57. 

p.  99,  $eq.  ^2  Ersk.  vL  49. 

'  Supra,  chap.  v.  sec.  6,  vol.  ii.  p.  59.  ®  Bowallan  v.  Boyd's  Relict,   1630, 

«  Balfour  458,  c  xL;  2  Craig,  ix.  13;  Mor.  13,825,  1  B.  S.  306. 
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was  formerly  suggested  ^ )  is  questionable  law.  The  doctrine  con- 
tained in  it  was  disregarded  by  Stair  and  Mackenzie,  who  lay 
down  the  rule  that  the  heir  of  a  liferent  tenant  may  be  summarily 
removed.^ 

Their  dicta  have  since  been  confirmed  by  a  series  of  decisions. 
Firsts  It  was  held  that  in  a  liferent  lease  there  is  no  necessity  to 
warn  representatives  to  remove.*  In  that  case  the  rent  payable 
was  elusory,  for  which  reason  Erskine  deems  that  it  was  taken  out 
of  the  common  case  of  a  lease ;  but  in  two  of  the  reports  the  deci- 
sion is  given  as  having  gone  on  the  general  point.  In  the  latter 
view  it  was  regarded  by  the  Court ;  for  second^  it  was  decided  that 
warning  is  not  necessary  at  the  end  of  a  liferent  lease.^  And  thirds 
after  solemn  consideration,  the  general  rule  was  laid  down  that  the 
heirs  of  a  tenant  for  life  may  be  removed  summarily  between 
terms,'  which  decision  has  been  held  to  have  fixed  the  law.^  It 
was  held  that^  in  so  far  as  the  grounds  are  sown  at  the  death  of 
the  liferent  lessee  his  heir  is  entitled  to  reap  the  crop  on  paying 
a  corresponding  proportion  of  the  rent,  but  that  he  is  not  [79] 
entitled  to  sow  or  reap  farther,  and  to  use  the  grass,  sown  or 
natural,  and  that  in  so  far  as  the  deceased  has  laboured  ground  not 
sown  at  the  time  of  his  death,  or  the  heir  since  that  period  has 
laboured  that  ground,  the  landlord  must  pay  a  horui  fide  price  for 
such  labour,  and  that  the  heir  must  be  allowed  time  to  remove 
tlie  effects  of  the  deceased  J 

The  rules  applicable  to  liferent  lessees,  and  not  those  applicable  Lessees  of 
to  the  lessees  of  liferenters,  have  been  applied  to  the  lessees  of  ^ebes. 
manses  and  glebes.  It  was  decided  that  the  right  to  the  manse 
followed  the  church  and  the  stipend,  so  that  the  entrant  minister 
having  right  to  the  one  must  have  right  to  the  other,  and  may 
remove  the  possessor  summarily  vrithout  the  necessity  of  a  formal 
warning.*  And  the  same  rule  has  in  modern  times  been  applied 
to  a  removal  from  the  glebe.® 


1  Cliap.  V.  sec.  6,  voL  ii.  p.  69, 

2  Stair,  and  Mackenzie's  Obs.,  ut  sv/p. 
'  Tennant  v.  Tennant,  1760,  Mor. 

13,845. 

*  Ciawfoid  V.  Whitefoid,  1778, 6  B.  S. 
620. 

«  Gordon  v.  Reps,  of  B.  Mitchie,  1794^ 
Mor.  13,851. 

*  Stewart  v.  Reps,  of  Grinunond, 
1796,  Mor.  13,853.  Johnston's  Tib. 
1803,  Mor.  15,207. 

T  Judgment  in  Stewart  v.  Keps.  of 
Grinunond,  ut  mp.  The  cases  of  M.  of 
Tweeddale  v.  Somner,  8  July  1845. 17 
Jur.  198;  and  M.  of  Tweeddale  v.  Mur- 


ray, 29  Jan.  1846,  8  D.  411, 18  Jur.  187, 
as  revd.  22  June  1847,  6  Bell's  App. 
125,  afford  illustrations  of  the  same 
principle;  but  the  form  in  which  the 
questions  involved  in  them  were  tried 
renders  it  necessary  to  defer  the  exami- 
nation of  them.  They  diall  be  exa- 
mined in  book  Y.  in  the  chapter  on 
agricultural  management 

^  Cooper  V.  Bruce,  1692^  Mor.  13,831, 
More's  S'otes,  cclvi. 

'  Maccallum  v.  Grant,  4  March  1826, 
F.C.  465;  4  S.  527,  More's  Notes;  ut 
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Section  II. — Subjects  from  which  Summary  BEMoyma 

IB  Lawful. 

Artx—  Neither  the  Statute  1555  nor  the  Act  of  Sederunt  1756  is 

^"^^"^      applicable  to  removings  from  burgal  tenements.    Burghs  Boyal, 


Parliamentary  Burghs  (3  and  4  Will.  IV.  c.  77,  section  30),  and 
Burghs  of  Begality  and  of  Barony,  are  included. 

Burgal  Bemovings  are  regulated  by  the  custom  of  the  burgh. 
But  there  is  one  rule  very  prevalent.    A  burgh  officer,  in  presence 
GoBtom  of    of  witnesses,  chalks  the  most  patent  door  forty  days  before  Whit- 
"chaikiiig.  gim^g^y^  which  is  held  to  be  a  legal  warning.    There  is  no  execu- 
tion at  the  Parish  Church,  but  the  officer  makes  out  an  execution 
of  '*  chalking,^  in  which  his  name  must  be  inserted,  and  which, 
according  to  the  former  law,  must  have  been  subscribed  by  himself 
and  two  witnesses.    But  by  recent  statutes  the  subscription  of  one 
One  wHneBs  witness  only  is  necessary.    By  sec.  32  of  the  1  and  2  Vict.  c.  114 
mired  ir^     (16th  August  1838),  it  is  enacted  that  executions  may  be  either 
Dfl^SIJi     printed  or  in  writing,  or  partly  both,  and  that,  excepting  in  the 
•^^  case  of  [80]  poindings,  more  than  one  witness  shall  not  be  required 

for  service  or  execution  thereof.  And  in  the  preamble,  on  the 
narrative  that  doubts  had  been  entertained  regarding  the  interpre- 
tation of  these  provisions,  and  to  remove  such  doubts,  it  was 
enacted  by  the  9  and  10  Vict.  c.  67  (26th  August  1846),  "  that  the 
enactment  herein  before  recited  does  and  shall  apply  to  all  cita- 
tions on  all  summonses,  and  to  all  cases  whatsoever  of  services  and 
execution,  and  that  more  than  one  witness  is  not  and  shall  not  be 
required  for  service  or  execution  in  any  case,  except  only  in  cases 
of  poinding  as  aforesaid."  These  comprehensive  provisions  have 
necesssuily  been  held  to  be  applicable  to  burgal  removals ;  it  was 
decided  that  an  execution  of  warning  within  burgh  was  sufficiently 
attested  by  one  witness  ;^  and  it  was  said  that  the  objection  founded 
upon  the  want  of  two  witnesses  is  sufficiently  met  by  the  statutes^ 
that  there  was  no  difficulty  about  that,  and  that  no  burgh  court 
executions  for  many  years  past  would  be  good  if  that  objection  was 
to  be  sustained. 
jadieU  The  ccremouy  of  chalking  now  proceeds  simply  upon  the  verbal 

nou^Sed.  Order  of  the  proprietor ;  but  anciently  the  interposition  of  a  judge 
was  requisite.  In  such  a  case  authority  was  given  by  one  of  the 
magistrates  to  the  burgh  officer.  Afterwards  a  general  warrant  was 
issued  by  the  magistrates  once  a-year  to  their  officers  to  execute 

1  Bobb  V.  Menzies  and  Wright,  20  Jan.  1859,  21  D.  277,  31  Jnr.  155. 
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warnings  at  the  desire  of  every  proprietor  who  should  employ  him ; 
and  in  some  burghs  this  rule  was  observed  down  to  a  period  com- 
paratively recent.  From  the  form  of  execution  the  existence  of 
this  judicial  interposition  is  certain ;  for  the  execution  bears  that 
the  warning  is  executed  in  his  Majest/s  name  and  authority,  and 
in  those  of  the  magistrates.^ 

In  a  recent  case  it  was  held  that  an  execution  bearing  that  a  Robb^. 
party  had  been  "  lawfully  charged  and  warned  away,"  and  that  the  ^ 
officer  had  chalked  '*  Y.  B.  1858,''  at  and  upon  the  most  patent 
door  of  the  premises,  being  within  burgh,  was  sufficient.'  It  was 
said  that  as  to  the  mode  of  warning,  the  formal  execution  returned 
is  not  the  same  in  all  respects  as  that  given  in  one  treatise  ^  and 
quoted  in  another^  and  referred  to  in  a  third,^  because  that  form 
applies  to  the  case  of  a  party  personally  apprehended;  that  no 
form  is  given  in  any  of  these  works  applicable  to  the  ceuse  of  a 
tenant  not  personally  apprehended;  but  that  a  tenant  may  be 
warned  though  not  personally  apprehended,  and  that  such  warning 
may  be  instructed,  and  that  chalking  the  door,  it  may  be  deemed, 
would  be  sufficient.* 

[81]  In  certain  burghs  a  summons  appears  at  one  time  to  have 
been  in  use.  In  one  case  an  objection  was  stated,  that  the  defender 
had  at  citation  received  only  a  short  copy  of  the  summons ;  but  on 
the  answer  that  such  was  the  practice  in  the  burgh,  and  that  the 
cause  had  been  called  more  than  forty  days  preceding  the  term  of 
removal,  the  objection  was  overruled.^ 

At  one  period  laxity  with  relation  to  time  was  sanctioned,  while  Time  of 
strictness  was  observed  in  the  form  of  warning.    A  general  doctrine  '''™^' 
seems  to  have  been  adopted,  that  in  cases  which  do  not  fall  under 
the  Act  of  Parliament,  and  where  no  formal  warning  is  necessary, 
sach  as  houses  within  burgh,  the  proprietor  might  warn  at  any 
convenient  time  before  the  expiration  of  the  lease.^    This  rule  has 


1  2  Craig,  is.  9;  2  Stair,  ix.  40;  2 
Bankt  ix.  62 ;  2  Eisk.  vi.  47 ;  Boss  on 
Bemov.  116-24;  Fraser's  Jud.  Pro.  336- 
7 ;  Bell's  Pr.  1278 ;  More's  Notes,  cdvi.- 

vu. 

>Bobb  V,  Menzies  and  Wright,  ut 

map, 
•Boyd. 

*  Boss  on  Bemov.  119. 

•  Law  of  Landlord  and  Tenant^  vol. 
uLp.  92. 

•Per  M'Neill,  L.-P.  cur.  am.  Bobb 
9.  Menzies  and  Wricht^  ut  sup.  In  the 
marginal  abstract  the  words  are  added, 
^'Moie  especially  when  taken  alon^ 
with  the  party's  own  deposition."  This 
is   snrplusaget   as    the    judgment   is 


founded  on  general  doctrine.  For 
although  the  deposition  is  refemd  to 
in  the  opinion  of  one  of  the  Judges 
(Lord  Deas),  the  rationes  of  the  judg- 
ment are  obviously  independent  of  it. 

T  Shinas  v.  Foidyce,  1777, 6  B.  672.  In 
the  same  case  the  question  arose  as  to  the 
title  of  a  boxmaster  of  a  corporation  to 
pursue  a  removing,  and  the  validity, 
nrst,  of  a  verbal  order,  and  then  of  a 
written  order  produced  cu/m  wocesgu. 
It  does  not  precisely  appear  from  the 
report  in  what  manner  tne  Court  dis- 
poised  of  the  objection  to  validity,  al- 
though it  may  be  deemed  that  it  was 
overruled. 

8  Kerr  v.  Fowlis,  1623  *Mor.  13,865. 
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not  been  followed,  and  the  period  of  forty  days  before  the  expira- 
tion (whatever  be  the  term  or  period)  has  been  iSxed  as  the  lawful 
time  of  warning  or  intimation.^ 

Form  of  B^t  in  exacting  observance  of  form  the  Court  was  more  rigid. 

''■'"^  A  verbal  warning  without  a  written  execution  or  publication  at 
the  parish  church  was  held  valid.^  Warning  by  a  town  officer  was 
sustained,  conformably  with  the  use  within  burgh,  although  not  in 
terms  of  the  statute.*  While,  therefore,  compliance  with  the  statu- 
tory requisites  was  dispensed  with,  the  rules  incident  to  burgal 
removals  were  enforced.  Afterwards  the  strictness  was  carried  an 
unwarrantable  length.  A  warning  at  the  instance  of  a  singular 
successor,  not  having  been  executed  against  the  tenant  personally, 
or  at  his  dwelling  house,  but  only  by  chalking  the  door  of  the  shop 
let,  was  not  sustained.  The  pursuer  did  not  allege  that  the  warn- 
ing by  chalking  came  to  the  defender's  knowledge ;  and  the  Court 
declared  that  they  would  sustain  chalking  the  door  by  an  officer, 
without  any  warning  or  citation,  only  when  it  was  done  at  the 
instance  of  the  lessor  himself,  but  not  at  the  instance  of  a  singular 
successor.*  Neither  of  these  reasons  is  good.  The  chalking  is  a 
public  act,  necessarily  presumed  to  be  known  to  the  tenant ;  and 
the  proprietor,  whether  he  be  the  lessor  or  not,  has  clearly  a  right  to 
remove  the  possessor  according  to  the  customary  forms. 

Modem  [82]  In  modem  times  the  tendency  of  the  law  has  been  towards 

SoMofniies relaxation,  and,  in  consequence,  certain  modified  rules  have  been 

withm        established. 

1^^,  There  is  no  necessity  for  a  particular  precept  or  order  from 
the  magistrates  to  warn  persons  within  burgh  by  chalking  their 
doors,  because,  by  custom  within  burgh,  parties  are  summoned 
without  any  such  warrant,  and  therefore  the  proprietor's  verbal 
order  should  here  suffice,  since  the  proprietor's  written  order  is 
sufficient  in  the  country,  where  the  warrant  must  be  in  writing ; 
besides  (it  was  "observed),  that  the  magistrates  of  burghs  at  the 
beginning  of  the  year  are  in  use  to  give  a  general  order  to  their 
officers  to  chalk  doors  when  required  by  landlords.*^ 

2d,  The  implication  of  the  propriety  of  judicial  authority  in- 
volved in  the  latter  part  of  the  preceding  decision  was  afterwards 
done  away  with;  and  the  ceremony  of  chalkiog  the  door  of  a 
tenement  in  the  suburbs  of  a  large  town  forty  days  before  the 

^  Ross  on  Bemov.  124.     Biddell  v.  *  Hamilton   v»  Harper,  1669,   Mor. 

Zinzan,  1671.  Mor.  13,828.  13,287. ' 

>  Hart  V.  Tenants,  1634,  Mor.  3783.  ^  Duncan    v.    Barton,    1709,    Mor. 

3  Kerr  v.  Muirhead,  163%  1  B.  S.  13,832;  More's  Notes,  u^  «up. 
192. 
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expiration,  although  perfonned  without  the  authority  of  a  magis- 
trate,  was  held  to  be  a  sufficient  warning.^ 

3rf,  The  ceremony  of  chalking  may  be  dispensed  with  altogether.  ^^^' 
In  tenements  within  burgh  it  was  ruled  to  be  unnecessary  to  use  a  intimadon 
formal  warning,  or  to  chalk  the  door  by  order  of  a  magistrate  forty  ^^^^  ' 
days  before  the  expiration;   and  it  is  sufficient  that  the  tenant 
acknowledge  that  intimation  was  verbally  made  to  him  before  that 
time  that  he  was  to  remove  at  the  term.^ 

4^A,  The  same  power  of  being  free  upon  intimation  is  given  to  Tcnwif « 
the  tenant  as  to  the  landlord.    Where  a  tenant  "overgave"  his  Sfergive  by 
house  within  a  burgh  of  barony  forty  days  preceding  Whitsunday,  "'™^<*°* 
this  was  sufficient,  although  the  general  practice  of  the  burgh  was 
to  give  up  houses  on  the  first  day  of  the  year.*    And  it  is  sufficient 
for  the  tenant  to  intimate  to  his  landlord  his  intention  of  removing 
forty  days  before  Whitsunday,  although  the  usual  term  at  which 
houses  are  taken  be  Candlemas.^     Although  in  the  actual  case 
Whitsunday  and  Candlemas  were  the  terms,  the  rule  would  apply 
(let),  whatever  were  the  terms,  and  (2d),  although  the  expiration 
was  to  take  place  between  any  of  the  ordinary  terms. 

And  5/A,  A  certain  latitude  has  been  given  in  the  description 
of  subjects.  A  house  within  burgh,  let  as  accessory  to  certain 
burgh  customs,  but  not  used  for  the  purposes  of  collection,  having 
been  sublet,  as  was  alleged  with  part  of  the  customs,  it  was  held 
competent  [83]  to  remove  the  sublessees  from  the  house  as  a  sepa- 
rate tenement,  according  to  the  forms  in '  use  as  to  other  houses 
within  burgh.* 

These,  however,  can  hardly  be  deemed  general  rules,  as  they 
may  be  affected  by  local  custom.  But  the  inclination  of  the  Court 
very  properly  is  to  introduce  a  uniform  system  as  far  as  possible. 

As  was  formerly  mentioned,  solemn  removings  are  not  applic-  Art  2.— 
able  to  such  houses  in  the  country  as  have  not  land  attached  to  J^JJ^ 
them.®  Towers  and  fortalices  were  held  not  to  be  included.^  The 
same  rule  is  applicable  to  a  manor  house,  a  removing  from  which 
was  sustained  upon  a  diet  of  six  days,  without  the  necessity  of  a 
formal  warning,  seeing  the  house  was  not  necessary  for  labouring 
the  ground.®    But,  as  formerly  shewn,  where  any  portion  of  land  is 

1  Jolly    V.    Stevenaon,    1781,    Mor.        *  Supra,  chap.  v.  sec  5,  voL  ii.  p.  66. 

13.865.  ^  2  Craiff,  ix.  17;  2  Stair,  ix.  38;  2 
^  Tait  V.  Sligo,  1766.  Mor.  13,864,     Mackenzie^  Inst  vi.  11,  and  Note  g; 

Hailes  8a  Mackenzie's  Obs.  155.  Case  1  B.  S.  Ill, 

'  Nicol  V.  Groaset.  1736,  Mor.  13,862.  without  name  or  date.   V.  Frendraught 

*  Jack  V,  Earl  of  Kelly,  1795,  Mor.  v.  Seton,  1699,  Mor.  13,832. 

13.866.  ®  Ramsay  v,  L.  Conheath,  1630,  Mor. 
<  8cott  V,  Boyd  and  Latta^  1829,  2  D.  13,826.    In  that  case  two  like  deciBions 

and  A.  207,  7  S.  592.  are  noted,  Whittingham  and  Halton. 
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let  along  with  a  house^  it  may  be  necessary,  and  it  is  certainly 
advisable,  to  give  regular  warning.^ 


Alts.— 


First,  An  old  case  relative  to  a  removing  from  a  colliery  is  so 
ambiguously  reported  as  to  admit  of  two  interpretations.  It  may 
import  either  that  the  lease  was  granted  to  a  liferenter,  and  that 
on  his  death  his  heir  was  removable  summarily,  according  to  the 
ordinary  rule ;  or  it  may.import  that  it  was  granted  by  a  liferenter, 
and  that  upon  his  death  the  lessee  might  be  removed  summarily. 
The  latter  is  the  construction  apparently  adopted  by  Stair ;  and  if 
this  be  the  true  reading,  mineral  subjects  were  thus  held  not  to  be 
included  under  the  Act  1491,  but  to  come  under  the  rule  applicable 
to  the  heirs  of  a  liferent  lessee,  which  must  be  deemed  to  have 
arisen  from  the  very  limited  powers  which  liferenters  possess  over 
such  subjects.^  Second,  Where  a  coal  work  had  been  let  on  lease, 
it  was  solemnly  decided  that  the  Statute  1555  did  not  take  place  in 
removings  from  coal  works,  and  that  no  more  was  necessary  than 
to  give  timely  notice,  which  in  the  case  at  issue  had  been  done. 
In  that  case  the  lease  expired  at  Martinmas.  The  proprietor  had, 
in  the  spring  of  that  year,  executed  a  warning,  and  brought  a 
process  of  removing  against  the  lessee ;  but  the  warning  having 
been  informal  the  lease  was  assoilzied.  He  brought  another 
process  of  [84]  removing  in  October,  not  founded  upon  the  warn- 
ing, which  the  Court  deemed  to  have  constituted  timely  notice.* 
The  case  proceeded  upon  the  general  argument  that  coal  works  do 
not  come  under  the  statute ;  and  the  same  rule  will  apply  to  all 
mineral  leases ;  and  consequently  an  opinion  was  indicated  from 
the  Bench  that  where  a  lime  quarry  is  let  by  itself  warning  would 
not  be  requisite,  but  that  it  is  where  the  mineral  is  let  for  a 
cumido  rent  with  the  lands.*  The  whole  of  this  doctrine  requires 
re-examination;  for  when  the  immense  value  of  mineral  leases 
is  considered  it  is  difficult  to  arrive  at  the  conclusion  that  the 
forms,  and  more  especially  the  time  applicable  to  removings  from 
agricultural  subjects  and  fisheries,  should  not  be  applicable  to 
them. 


Art  4.-  By  the  1  and  2  Vict.  c.  119  (16th  August  1838),  sees.  8-14, 

J^22?fct    special  regulations  are  made  relative  to  removings  from  "  houses 
^J*  *"•       or  other  heritable  subjects  let  for  any  shorter  period  than  a  year 
'  at  a  rent  of  which  the  rate  shall  not  exceed  £30  per  annum." 


^  Supra,  diap.  v.  sec  5,  voL  ii.  p.  56. 
>2  Stair,  ix.  38;  Preston  v.  L.  of 
Clockpen,  1610,  Mor.  13,820. 
•Wauchope    v,   Hope,   1767,   Mor. 


13,847;  Fraser'B  Jud.  Pro.  205;  More's 
Notes,  cclvii. 

*Udney    v.   Biown^   1802^    Hume 
566-7. 
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The  preamble  (sec.  8)  bears  that  it  is  expedient  to  diminish  «>f^<> 
the  expense  and  delay  with  which  the  process  of  removing  from  ammd 
such  subjects  is  attended.    It  is  therefore  enacted  that  it  shall  be  Jjjj  f^ 
competent  to  present  a  summary  complaint  to  the  Sheriff  of  the  «•  ^^' 
territory,  who  shall  order  it  to  be  served,  and  the  defender  to  appear  J^i^^^ 
on  such  day  as  he  may  in  each  case  think  proper,  in  the  form  and 
to  the  effect  of  Schedule  A  to  this  Act  annexed.    The  schedule 
bears  that  the  house  or  other  subjects  were  let  for  the  period  from 
to  ,  and  that  the  defender  is  bound  to  remove  from 

the  subjects  at  the  date  last  mentioned.  A  complaint  bore,  Ist^ 
That  the  subjects  were  let  to  the  defender  for  a  fortnight,  the  hiring 
of  the  premises  and  for  his  services  as  a  workman  being  from 
fortnight  to  fortnight,  and  terminating  at  any  time  on  a  fortnight's 
warning;  2d,  that  the  said  let  terminated  on  or  about  the  13th 
llarch  1856,  on  the  expiry  of  a  fortnight's  warning,  and  that  the 
defender  was  then  bound  to  remove ;  and  3(2,  That  the  rent  was 
at  a  less  rate  than  £30  per  annum.  In  the  Inferior  Court  it  was  held 
that  the  let  was  inter  essentialia  in  determining  the  competency  of 
the  complaint  in  this  form,  and  that  the  period  of  the  let  not  having 
been  expressly  set  forth  in  the  complaint,  but  only  to  be  gathered 
from  the  statement  of  the  contract  of  hiring,  the  [85]  complaint 
was  at  variance  with  the  statute.  But  in  the  Supreme  Court  this 
judgment  was  altered,^  and  it  was  unanimously  held  that  the  com- 
plaint sufficiently  set  forth  all  that  the  statute  required,  so  as  to  meet 
the  special  matter  which  sufficed,  the  words  being  ^'  in  the  form  or 
to  the  effect  of  schedule,"  in  construing  which,  there  being  no  pre- 
scribed words,  the  construction  is  not  to  be  strict.  This  doctrine 
is  sound,  the  object  of  the  enactment  being  to  allow  the  necessary 
variations  as  to  special  matter.  But  still,  while  there  may  be 
variation,  the  subject-matter  of  the  complaint  must  be  such  as  fully 
and  precisely  to  embody  the  statutory  requisites. 

By  sec.  9  the  defender  may  be  reponed  against  a  decree  in  Boning 
absence  on  the  observance  of  certain  forms  and  payment  of  reason-  JSj^ 
able  expenses.  And  by  the  same  section  it  is  provided  that  where 
decree  shall  be  pronounced  in  absence,  the  Sheriff  may  give  such 
an  order  for  the  preservation  of  the  goods  and  effects  of  the  defender 
as  he  may  deem  proper.  Section  10  makes  provision  eus  to  the 
warrant  for  citing  witnesses.  By  section  11  it  is  enacted  that  the 
procedure,  in  so  far  as  not  provided  for  by  the  Act,  shall  be  the 
same  as  in  the  Statute  7  WilL  lY.  and  1  Yict.  c.  41  (Sheriff  Small 
Debt  Act) ;  that  decree  shall  be  in  the  form  of  the  annexed  schedule^ 
**  and  shall  have  the  full  force  of  a  decreet  of  removing  and  warrant 

1  ShottB  Iron  Co.  v.  Paton,  28  May  1857^  19  D.  755,  29  Jur.  349. 
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of  ejection ;  and  the  judgments  to  be  pronounced  in  such  summary 
actions  of  removing  shall  be  final,  and  not  subject  to  review  either 
in  the  Circuit  Court  of  Justiciary  or  in  the  Court  of  Session/* 
Adjoura-  Section  12  empowers  the  Sheriff  to  adjourn  the  cause,  and  to 

^,^00-  "  order  written  pleadings,  and  provides  "  That  the  Sheriff  shall,  in 
tioB,  Ac.  1^11  g^(,]^  cases  where  the  defences  cannot  be  instantly  verified,  order 
the  defender  to  find  caution  for  violent  profits."  Section  13  enacts 
that  where  there  shall  be  written  pleadings  the  procedure  shall  be 
as  "  in  ordinary  processes  of  removing,  and  the  judgment  of  the 
Sheriff  therein  shall  be  subject  to  review  in  common  form/'  And 
section  14  subjects  members  of  the  College  of  Justice  to  the  juris- 
diction of  the  Sheriff. 


Arts.— 

andpcrt 


Arte— 

WUrsa 

wmmary 

removrngit 

oofn^eteni 

OffmnHa 


Formal  warning  is  not  necessary  in  leases  of  feu-duties  and  port 
customs.  First,  Where  a  lessee  of  feu  duties,  after  the  expiration 
of  the  lease,  continued  to  possess  by  tacit  relocation,  it  was  found 
not  necessary  for  the  granter  of  the  lease  intending  to  remove  him 
to  use  a  formal  warning ;  but  that  any  intimation  of  the  granter's 
will  to  discontinue  the  tacit  relocation  was  sufficient.^  Second,  On 
[86]  the  principle  and  authority  of  the  preceding  decision,  it  was 
ruled  that  a  formal  warning  is  not  necessary  to  remove  a  lessee  of 
port  customs.^ 

Certain  subjects  in  a  village  were  let  along  with  a  certain 
exclusive  privilege.  The  contract  was  held  to  be  intransmissible 
by  the  lessee  without  the  lessor's  consent.  The  lessee  having  died, 
his  widow,  acting  for  his  eldest  son,  who  was  a  pupil,  sublet  the 
subjects,  with  the  privileges  attached,  under  the  original  conditions, 
but  without  an  obligation  to  pay  the  rent  to  the  landlord.  The 
sublessee  never  entered  into  possession,  but  again  sublet  at  an 
advanced  rent  with  a  grassum.  The  second  sublessee  entered  into 
possession,  and  paid  the  rent  to  the  landlord,  in  whose  books  and 
receipts  it  was  entered  as  paid  by  the  heirs  of  the  original  lessee. 
The  lessee  had  not  consented  to  either  of  the  subleases,  and  he 
presented  a  summary  application  for  the  removal  of  the  sublessee. 
The  Court  held  that  the  sublessee  had  no  title ;  that  therefore  a 
reduction  was  not  necessary,  and  that  a  summary  removing  was 
competent.* 


1  Earl  of  Damley  v,  Campbell,  1742, 
Mor.  13,839,  More's  Notes,  cclvi. 

»  Earl  of  Elgin  v.  M.  of  Tweeddale,  7 
July  1821,  9  S.  101. 

«  Earl  of  Elgin's  Trs.  v.  Walls,  14 
May  1833,  F.C.  347,  US.  686.  It  is 
deemed  right  to  notice  the  following 


case,  although,  in  strictness,  it  does  not 
range  under  the  law  of  landlord  and 
tenant.  A  creditor  infeft  under  a  bond 
and  disposition  in  security  raised  before 
the  magistrates  of  a  burgh  of  barony  a 
process  of  removing  of  a  debtor  from  a 
part  of  the  subjects  occupied  by  him,  in 
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Section  III. — Procedure  under  Summary  Eemovings. 

The  period  of  warnings  in  summary  removings  has  been  shewn 
in  some  instances  to  be  fixed,  as  in  burgh  removings ;  and  in  others 
to  be  arbitrary,  as  in  collieries  and  various  other  subjects.  The 
same  variance  exists  in  the  diet  and  forms. 

Where  there  is  an  execution  in  burgal  removings,  the  tenor  of  Form  m 
it  is,  that  one  of  the  burgh  officers,  at  the  command  of  the  proprietor  JSSL«. 
[87]  of  the  dwelling-house  described,  and  possessed  by  the  tenant 
named,  warns  him  to  remove  himself  and  dependents  at  the  expira- 
tion of  the  lease  as  specified,  and  to  leave  the  house  void,  which  is 
done  by  chalking  the  most  patent  door  of  the  dwelling-house,  and 
by  making  intimation  of  the  warning  to  the  tenant  personally,  in 
presence  of  one  witness.^  In  practice  it  has  been  held  competent, 
\stj  To  support  by  parole  the  execution  of  a  verbal  warning ;  and 
2<i,  To  validate  by  parole  the  execution  of  such  a  warning,  in 
which  the  term,  as  contained  in  a  printed  form,  had  been  deleted, 
and  another  term  inserted.^ 

If  the  tenant,  notwithstanding  the  warning,  refuse  to  remove,  SommoiM, 
a  summons  of  removing  must  be  raised.    As  in  similiar  writs, 
the  summons  sets  forth  the  title  by  sasine,  the  execution  of 
warning,  the  disobedience  of  the  defender,  and  a  conclusion  for 
removing.' 

Where  the  pursuer  is  a  singular  successor,  it  is  indispensable  Tiiie  to  ra«. 
that  he  should  hbel  upon  and  produce  his  title.  But  if  the  lessee 
derive  his  right  from  the  pursuer,  he  has  no  occasion  to  found 
upon  or  produce  any  title,  but  merely  to  allege  that  he  had  let  the 
premises  to  the  defender.  The  fact  that  the  premises  were  taken 
is  a  sufficient  acknowledgment  of  the  pursuer's  title.* 

By  the  practice  of  the  seventeenth  century,  forty  days  after  Time. 
"Whitsunday  were  allowed  to  the  tenant  to  remove;  but  it  was 
necessary  that  the  removing  should  be  within  these  forty  days.^ 


respect  that  an  airear  of  intereBt  was 
due.  An  objection  to  the  competency 
was  pleaded ;  bat  in  default  of  caution 
fbr  violent  profits  a  decree  of  lemoving 
was  pronounced.  A  bill  of  sospension 
"without  caution  was  presented,  in  which 
it  was  pleaded  that  a  removing  of  the 
proprietor  feudally  infeft,  as  if  ne  were 
a  quasi  tenant,  was  a  novel  and  incom- 
petent proceeding.  The  bill  of  suspen- 
sion was  passed,  and  an  opinion  indicated 
by  the  Court  that  the  procedure  was 


irregular  and  informaL  M'Neil  v. 
Blair,  1834,  13  S.  37. 

^  Boss  on  Bemov.  119-20,  and  Eraser's 
Jud.  Pro.  336-8,  combined  with  case  of 
Bobb  V,  Menzies  and  Wright,  20  Jan. 
1859, 21  D.  277,  31  Jur.  156. 

'  Scott  V.  Boyd  and  Latta,  12  May 
1829,  2  D.  and  A.  207,  7  S.  592. 

«  Fraser's  Jud.  Pro.  338-9. 

*  Fraser's  Jud.  Pro.  339. 

^  Inglis  V,  Children  of  Learmont, 
1678,  Mor.  13,861. 
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This  at  least  was  the  rale  in  the  metropolis,  but  the  custom  has 
certainly  been  altered  in  modern  times ;  and  although  there  is  no 
precise  period  fixed  in  practice,  nor  by  decision,  it  cannot  be 
doubted  that  the  tenant  would  now  be  obliged  to  remove  within  a 
very  short  time. 

Art.  3.—  In  other  summary  removings  there  is  no  precise  or  uniform 

Ma^mL-  course  of  procedure.     In  treating  of  the  mode  of  enforcing  a 


may  re-  voluntary  obligation  to  remove  contained  in  a  document  separate 
from  the  lease,  it  was  said  that  the  action  is  governed  by.  the 
rules  applicable  to  summary  procedure,  viz.,  a  petition  or  appli- 
cation to  the  Sheriff,  containing  a  conclusion  or  prayer  that  the 
tenant  be  ordained  to  remove  within  a  limited  period,  which  is 
followed  by  an  order  for  service  within  a  short  time,  generally 
forty-eight  hours. 


GHAPTEB   X. 

DECEEE   AND    EEVIEW. 
Section  I. — ^Degree. 

Court  of  [88]  A  DECREE  in  a  removing  under  the  Statute  1555,  when  pro- 

^      nounced  by  the  Court  of  Session,  must  be  conformable  with  the 
usual  procedure  of  that  Court,  which  it  would  be  out  of  place  to 
detail. 
Sheriff  The  extracts  of  decrees  of  removing  before  the  Sheriff  Court 

22^[^^j  were  formerly  cumbrous.  By  an  Act  of  Sederunt  of  27th  January 
1830,  abridging  the  forms  of  extracts  before  the  Sheriff  Court, 
extracts  in  removings  and  ejections  were  remodelled.  The  Act 
declares  that  for  the  future  the  forms  of  judicial  acts  and  decrees 
shall  be  as  in  Schedule  C  to  the  Act  annexed.  Ist^  The  extract  of 
the  decreet  of  removing  ordains  the  lessee  to  remove  himself,  &c., 
according  to  the  conclusions  of  the  libel,  &c. ;  ordains  the  officers 
of  the  sheriffdom  to  charge  him  to  remove,  &c.,  and  inventory  of 
his  effects  to  be  made,  if  needful;  lockfast  places  to  be  made 
patent,  &c. ;  and  that  in  terms  of  the  Act  of  Sederunt  libelled 
upon.  If  expenses  are  decerned  for,  decree  for  expenses  and  a 
warrant  to  arrest  and  poind  must  be  added.^    2d,  The  extract  of 

^  Acts  of  Sederunt,  and  8  S.  App.  pp.  11-12. 
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the  warrant  of  ejection  empowers  the  oflScers  of  Court  summarily 
to  remove  and  eject  the  defender  and  his  effects,  &c.,  and  to  make 
the  possession  void,  &c.,  that  the  pursuer  or  others  in  his  name 
may  enter  thereto,  and  peaceably  possess  and  enjoy  the  same; 
and  there  is  the  same  provision  relative  to  a  decree  for  expenses. 

No  distinction  is  taken  between  actions  under  the  statute  and 
under  the  Act  of  Sederunt ;  but  the  extracts  are  declared  to  be 
applicable  to  removings  generally. 

In  terms  of  the  Act  of  Sederunt  of  11th  July  1839,  sec.  113, 
decrees  of  removing  other  than  those  obtained  under  the  provisions 
of  the  1st  and  2d  Vict.  c.  119,  sees.  8-14,  may  be  extracted  forty- 
eight  hours  after  the  interlocutor  is  signed. 


Section  II. — ^Effect  op  Deckbet  aeteb  Death  op 

Obigikal  Party. 

let,  A  tenant  having  died  after  decreet  of  removing  was  obtained 
against  him,  but  before  it  was  extracted,  it  was  decided  that  his 
[89]  heir  might  be  charged  on  the  decreet  without  a  transference. 
It  was  laid  down  that  it  had  never  been  known  in  the  practice  of 
the  Court  that  where  a  party  died  after  decreet  was  pronounced 
an  action  was  brought  for  the  purpose  of  extract.*  The  doctrine 
of  this  decision  has  been  questioned,  as  it  recognises  the  compe- 
tency of  charging  a  party  on  a  decreet  not  obtained  nor  transferred 
against  him.'  But  for  this  doubt  there  is  no  ground,  as  the  doctrine 
laid  down  by  the  Court  involves  a  general  rule  of  law,  sanctioned 
by  practice.  2rf,  A  decree  of  removing  against  a  subtenant  having 
been  obtained  at  the  instance  of  the  principal  tenant  and  the  land- 
lord, and  the  landlord  having  died,  it  was  held  that  the  tenant  was 
entitled  to  enforce  the  decree  without  the  concurrence  of  the  land- 
lord's representatives." 


Section  III. — Passino  prom  Decree  op  Bemoving. 

After  a  decree  of  removing  has  been  obtained,  a  plea  that  it  has 
been  passed  from  must  be  established  by  direct  evidence,  and 
cannot  be  sustained  by  implication.  Such  a  decree  being  once 
final,  a  tenant  has  no  lease  upon  which  he  can  maintain  himself  in 
possession,  and  consequently  the  acts  of  abandonment  pleaded 

1  E.  of  Kintore  v.  Watt  and  Fowler,        »  Fraser  v.  Fraser,  9  March  1833, 11 
9  Dec  1809,  F.C.  442.  S.  666. 

'  2  Bell  on  Leases,  124-6,  Note  g. 
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must  be  equipollent  with  a  renewal  of  the  contract.  There  is  no 
express  decision  shewing  what  evidence  would  be  held  as  sufficient, 
but  it  may  be  deemed  that  writing  or  oath  would  be  required,  by 
reason  of  the  decisions  which  shew  the  evidence  which  is  not  ad- 
missible. For  let,  the  Court  refused  to  allow  a  proof  of  circum- 
stances from  which  the  inference  was  alleged  that  a  decree  of 
removal  had  been  passed  from  and  a  verbal  agreement  made  for 
X>os6ession  for  another  year.  The  Court  thought  that  in  the  ac- 
tual case  the  tenant's  only  resource  was  in  a  reference  of  the 
alleged  new  agreement  to  the  oath  of  the  landlord  or  to  that  of 
his  factor.^  And  2d,  It  was  decided  that  a  landlord  is  not  under- 
stood to  pass  from  a  decree  of  removing,  properly  obtained  and 
extracted,  by  receiving  the  arrears  of  rent,  and  by  allowing  the 
tenant  to  remain  on  the  farm  for  another  term.« 


Section  IV. — Eevtew. 

By  the  Judicature  Act  (6  Geo.  IV.  c.  120),  sees.  41  and  43, 
certain  regulations  were  made  for  passing  bills  of  [90]  advocation 
de  piano  ;  but  by  sec.  44  it  is  provided  that  on  a  judgment  of  re- 
moval the  tenant  shall  not  be  entitled  to  apply  under  the  pre- 
ceding sections,  but  only  by  means  of  suspension  as  thereinafter 
regulated.  But  no  such  regulations  are  enacted.  By  the  1  and  2 
Vict.  c.  86  (10th  August  1838)^  sec.  4,  it  is  provided  that  in 
''  suspension  of  decreets  of  removing  there  shall  be  annexed  to 
the  note  of  suspension  an  articulate  statement  of  tfie  facts  on 
which  the  suspension  is  founded,  and  a  note  of  pleas-in-law.*^  The 
Lord  Ordinary  on  the  Bills  is  empowered  to  deal  with  the  note, 
and  if  he  shall  pass  it  the  same  procedure  shall  take  place  as  is 
provided  in  section  third,  with  relation  to  certain  cases  of  advoca- 
tion. The  Inferior  Court  or  the  Court  of  Session  is  empowered 
to  regulate  all  matters  regarding  interim  possession,  in  like  man- 
ner as  is  by  the  present  law  and  practice  competent  in  the  case 
of  advocations.  A  relative  Act  of  Sederunt  was  passed  by  the 
Court  of  Session  on  24th  December  1838.  There  are  annexed  to 
it  certain  forms  of  notes  of  suspension.  None  of  them  is  en- 
joined as  expressly  applicable  to  removings ;  but  it  may  be  deemed 
that  the  form  embodied  under  the  third  number  ^  is  intended  to 
apply  mutatid  mutandis,  by  reason  both  of  the  generality  of  the 

1  Hunter  v.  Dunn,  1809,  Hume  584.  «  [See  A.  of  S.,  10  July  1839,  sec  34.] 

«  Griereon,  Petr.,  17  Dec,  1812,  F.C.  3.        *  Act  of  Sederunt,  p.  17. 
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title,  and  of  its  analogy  to  the  other  cases  contained  in  the  same 
proviso  of  the  statute. 

In  explicating  the  power  of  review  certain  rules  may  be  elicited 
from  decisions,  in  the  greater  number  of  which  special  matter  was 
involved. 

let,  Under  the  6  Geo.  IV.  c.  120,  it  was  decided,— ^r^^,  that  a  bill  Decisions 

(ii.««  t  p     '      A'        •  p  SB  to  form 

of  advocation  of  an  order  of  ejection  m  a  process  of  removing  was  of  reriew. 
incompetent.^  And  second^  that  a  bill  of  suspension  of  such  an 
order  oh  contingentiam  of  a  previous  process  is  also  incompetent. 
But  it  was  held  competent  (in  a  question  as  to  passing  a  bill  of 
suspension)  to  apply  to  the  Court  of  Session  by  suspension  against 
a  threatened  removing,  without  waiting  to  discuss  the  matter  in  a 
process  of  ejection  before  the  local  judge.*  Third,  a  Judge  Ordi- 
nary conjoined  an  application  for  an  interdict  with  a  process  of  re- 
moving, and  granted  the  interdict  in  the  one  case,  and  pronounced 
a  decree  of  removing  in  the  other.  An  advocation  of  both  pro- 
cesses was  brought.  It  was  held  that  although  the  advocation  was 
incompetent  as  to  the  removing,  in  terms  of  6  Geo.  IV.  c.  120,  it 
was  competent  with  regard  to  the  interdict,  but  without  prejudice 
to  the  landlord  obtaining  an  extract  of  the  decree  pronounced  in 
the  process  of  removing.*  Fourth^  In  an  advocation  of  conjoined 
[91]  processes  of  interdict  and  removing,  and  a  bill  of  suspension 
of  a  decree  of  removing  in  the  conjoined  processes,  it  was  held  that 
the  advocation  was  competent  so  far  as  related  to  the  process  of 
interdict  only ;  and  that  it  was  competent  to  judge  of  the  bill  of 
suspension  on  its  own  merits,  notwithstatiding  the  contingency 
with  the  advocation.*  Fijth,  A  suspension  before  extract  of  a 
judgment  decerning  a  tenant  to  remove  was  found  to  be  competent, 
an  advocation  being  prohibited  in  actions  of  removing.*  And 
sixih,  It  was  laid  down  as  clear  and  fixed  law  that  only  a  suspen- 
fiion,  and  not  an  advocation  of  a  decree  of  removing,  is  competent 
under  6  Geo.  IV.  c.  120:« 

2rf,  In  relation  to  other  matter,  it  has  been  decided— ^r«^.  That  owectfoiui 
objections  founded  upon  irregularity  and  informality  are  inadmis-  caimSt^ 
sible  after  a  charge.     A  precept  of  warning  ex  facie  regular  and  ^^^^ 
unexceptionable  was  followed  by  a  decreet  of  removing  also  ea:  charge. 
facie  regular  and  unexceptionable.    That  decreet  was  followed  by 
a  charge.    No  objection  was  stated  to  those  proceedings  until  after 

1  aibeon  V.  Scott,  28  Jan.  1826,  4  S.        *  JeL  v.  Em,  9  July  1833, 11  S.  935. 
404.  *  BoB8  V.  Webster,  1833,  F.C.  136, 12 

*  Greig  and  Scott  v,  Boyd  and  Latta,  S.  200. 
14  Dec.  1827,  6  S.  250.  «  Roy  v.  Earl  of  Wemyse,  7  Jidy  1840, 

»  M'Nair  v.  Tutors  of  Lord  Blantyre,  2  D.  1345. 
24  May  1833,  F.C.  396, 11  S.  651. 
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the  charge  was  given,  when  certain  objections,  founded  upon  irregu- 
larity and  informality,  were  made,  and  in  support  of  them  parole 
evidence  was  offered.  Those  objections  were  held  to  be  incom- 
petent in  a  suspension  of  the  decreet  of  removing,  and  of  a  charge 
upon  it.^  Second,  An  ejection  may  be  legal  (in  certain  circum- 
stances) notwithstanding  a  sist  upon  a  bill  of  advocation.  A 
decreet  of  removing  had  been  obtained,  and  the  defender  alleged 
that  he  had  lost  the  process.  A  summary  application  for  a  warrant 
of  ejection  was  granted,  extracted,  and  executed,  notwithstand- 
ing a  sist  upon  a  bill  of  advocation  in  the  original  process.  A 
petition  and  complaint  against  the  execution  of  the  ejection  was 
refused.* 
SoBpeoiion  Third,  Where  the  judgment  of  the  Sheriff  has  been  executed, 
aftareze-  suspcusion  is  incompetent.  A  bill  of  suspension  against  the  judg- 
2Srw.^  ment  of  a  Sheriff  in  a  removing  having  been  refused,  with  instruc- 
tions to  the  Sheriff  to  allow  tlie  suspenders  ten  days  to  find  caution, 
and  a  second  bill  of  suspension  having  been  refused  simpltciter,  a 
certificate  of  refusal  obtained,  and  the  decreet  of  the  Sheriff  carried 
into  execution,  a  reclaiming  note  was  refused  by  the  Court,  because 
the  judgment  of  the  Sheriff  having  been  carried  into  effect  suspen- 
sion was  no  longer  the  competent  remedy.*  Fourth^  A  suspension 
of  a  judgment  [giving  decree  of  removing]  on  the  ground  that 
a  sublessee  had  (under  special  circumstances)  produced  no  title  to 
resist  a  removing,  was  held  to  be  [92]  inadmissible.  A  summary 
process  of  ejection  had  been  brought  against  a  party  holding  a 
sublease  from  a  tenant  who  was  prohibited  from  assigning  or  sub- 
letting without  a  written  consent  from  the  landlord,  and  who 
subsequently  renounced  the  principal  lease.  The  Sheriff,  because 
the  parties  were  not  willing  to  hold  their  pleadings  as  containing 
a  full  and  final  statement,  appointed  both  parties  to  give  in  con- 
descendences if  they  saw  cause.  The  sublessee,  instead  of  imple- 
menting this  order,  reclaimed,  and  the  Sheriff  closed  the  record 
and  decerned  in  the  removing,  on  the  ground  of  the  sublessee 
having  produced  no  title  to  resist  it.  The  sublessee  presented 
a  bill  of  suspension,  and  afterwards  offered  to  refer  to  the  oath  of 
the  landlord's  factor  that  he  had  agreed  to  receive  him  as  principal 
tenant.    The  Court  refused  the  bill.* 

Fifth,  A  let  certain  parts  of  her  leoids  to  B  and  C  for  nineteen 
years.    When  there  were  eight  years  of  the  lease  unexpired,  B 

1  Dnn  V.  Craig,  11  March  1824,  F.C.  1830,  F.C.  58,  9  S.  76,  4  D.  and  A. 

401, 2  S.  797.  394. 

*  Wight  V.  Sutherland,  1823,  2  S.  *  Cromar  v,  D.  of  Gordon  and  Factor, 

462.  20  Jan.  1830,  8  S.  353,  2  D.  and  A. 

3  M'lntosh   V.  Robertson,  26   Nov.  189. 
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executed  a  truBt-deed  for  behoof  of  his  creditors.  As  the  lease 
excluded  assignees,  B  and  G  agreed  to  renounce  the  lease  on  con- 
dition that  the  creditors  should  have  the  benefit  of  an  away-going 
crop,  which  was  done,  and  A  let  the  farm  to  another  tenant  from 
the  ensuing  Martinmas.  Previously  to  that  term  a  summons  wets 
raised  against  A,  concluding  that  she  should  be  ordained  to 
execute  a  lease  of  the  premises  in  favour  of  D  as  tenant,  and  C  as 
his  administrator  in  law,  on  the  ground  that  this  was  pars  con- 
trcLctua  in  granting  the  renunciation.  Afterwards  a  petition  was 
presented  to  the  Judge  Ordinary,  praying  for  warrant  of  eject- 
ment against  the  granters  of  the  renunciation.  The  Judge 
Ordinary  having  ordained  the  defenders  to  find  caution  for  violent 
profits,  a  bill  of  advocation  06  contingerUiam^  founded  on  the 
action  of  implement,  was  passed.  The  respondent  pleaded  that 
there  was  no  ground  of  contingency  between  the  action  of  remov- 
ing and  the  action  of  implement.  The  Court  repelled  that  plea, 
and  ordained  the  advocators  to  find  caution  for  violent  profits.^ 

Sixths  A  bill  of  suspension  of  a  warrant  of  ejectment  from  an 
urban  tenement,  on  the  ground  of  informality  in  the  process  of 
removing,  was  presented  without  an  offer  of  caution  or  consigna- 
tion. The  suspender  pleaded  that  the  summons  of  removing  was 
incompetent,  because  it  had  not  been  raised  before  the  Judge 
Ordinary,  nor  founded  on  the  Act  of  Sederunt  1756;  and  that 
it  was  irregular,  because  it  contained  no  will,  and  the  inducted 
consisted  of  only  one  day.  The  answer  was,  that  the  usual  solem- 
nities were  not  necessary  in  removings  from  urban  tenements. 
The  bill  was  refused.^  Seventh^  It  was  held  to  be  incompetent 
[93]  under  the  Sheriff  Court  Act  of  Sederunt  of  12th  November 
1825,  c.  14,  sec.  2,  to  present  a  reclaiming  petition  against  the 
judgment  of  the  Sheriff,  pronounced  on  appeal,  whether  such  judg- 
ment affirms  or  alters  that  of  the  Sheriff-Substitute.  And  accord- 
ingly, where  such  a  reclaiming  petition  was  presented,  and  a 
decreet  of  removing  thereby  obtained,  upon  which  a  charge  of 
removing  was  given,  a  bill  of  suspension  was  passed  on  juratory 
caution.'  Eighth^  It  was  held  that  a  suspension  of  a  decreet  of 
removing  under  the  Act  of  Sederunt  1756  is  competent  before 
extract.* 

Ninth,  A  decree  for  damages  was  obtained  by  a  tenant  in  an  Defence  of 
action  against  his  landlord  for  not  having  put  the  subjects  let  into  ^^^^ 
the  condition  stipulated.    A  decree  of  removing  against  the  tenant  "»o^^ 

^  J.  and  D.  Fleming  v.  Monison,  4  '  Dick  v.  Frame  and  Lang,  14  Dec. 

June  1836,  F.C.  629, 13  S.  869.  1836,  F.C.  242, 16  S.  266. 

*  Stenhonse   v.  Adamson,  18  June  *  Graham  v.  Qordon,  16  Jnne  1843,  6 

1836, 14  S.  987.  D.  1207. 
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was  given  under  tlie  Act  of  Sederunt  1756.  In  a  suspension  of  tlie 
decree  it  was  pleaded,  that  although  the  decree  of  removing  was 
prior  in  date  to  the  decree  of  damages,  yet  that  as  the  damages 
themselves  were  due  prior  to  the  date  of  the  decree  of  removing, 
and  were  of  such  an  amount  that  the  tenant  did  not  owe  the  year's 
rent  on  which  the  action  of  removing  was  founded,  the  decree  for 
damages  formed  a  good  ground  of  suspension.  And  it  was  so  held.* 
And  tenthf  A  bill  of  suspension  of  letters  of  ejection,  on  the  ground, 
inter  -alia^  that  at  the  date  of  the  decree  of  removing  the  tenant 
was  not  a  year's  rent  in  arrear,  was  passed  on  an  offer  of  caution  at 
the  Bar.*  But  a  bill  of  suspension  of  a  decreet  of  removing, 
founded  upon  the  fact  that  the  lessee's  rent  was  two  years  in  arrear, 
proceeding  upon  a  vague  allegation  of  counter  claim,  was  refused.' 
[A  suspension  of  a  decree  of  removing  was,  however,  passed  on 
juratory  caution  where  the  tenant  had  a  pending  action  of  damages 
against  the  landlord  for  breach  of  stipulations  in  the  lease.*] 
Effect  of  3d»  Ibi  treating  of  suspensions  and  decree  of  removing  in  ab- 

^J^^^    sence,  Hume  says : — "  In  sundry  instances  of  this  sort  of  process, 
decree  of     where  the  tenant  had  litigated  in  the  Sheriff  Court,  the  Lords  have 
^*    refused  to  give  him  relief  by  suspension  of  the  extracted  decree 
however  willing  he  might  now  in  the  end  be  to  find  caution  in 
terms  of  the  Act  of  Sederunt.    And  there  are  obvious  and  sufficient 
reasons  for  observing  such  a  rule.    But  the  same  course  seems  also 
to  be  right  in  the  case  of  an  extracted  decree  in  absence,  if  the 
tenant  has  for  certain  been  in  the  knowledge  of  the  process,  and 
has  delayed  to  challenge  till  the  landlord  has  taken  some  decisive 
step  in  reliance  on  the  decree.*^    And  it  was  decided  that  a  decreet 
of  removing  in  absence,  proceeding  on  the  Act  of  Sederunt  1756, 
for  arrear  of  rent,  could  not  be  suspended  on  an  offer  of  caution  in 
the  Supreme  Court,  "if  not  made  timefully."® 
Cases  as  to        [94:]  4^A,  There  is  a  series  of  cases  relative  to  exacting  or  not 
wnrima!"^  exacting  caution,  or  consignation,  and  relative  to  the  kind  of  cau- 
*»«°«  tion  to  be  exacted.    Firsts  The  Court  having,  without  saying  any- 

thing as  to  caution  or  consignation,  remitted  to  the  Lord  Ordinary 
to  petss  a  note  of  suspension  of  a  decreet  of  removing  which  had 
been  presented  without  caution  or  consignation,  it  was  held  that 
by  so  doing  they  decided  against  the  necessity  of  caution  or  con- 
signation, and  that  therefore  the  question  was  no  longer  open,^ 
Second^  It  was  held  that  a  summons  of  removing,  praying  to  have 

1  Graham  v.  Gordon,  ««  mp.  *  [Scott  v.  Christie,  22  May  1850,  18 

«  MacMntoBh  v,  Watt^  7  Dec.  1821, 1     D.  859.] 
S.  194  (2d  ed.  183).  *  Duncan  v.  Welsh,  1805,  Hume  575. 

'  Shanks  v.  Grant,  11  March  1829,  7         ^  Duncan  v,  Welsh,  ut  cup.,  and  Dun- 
S.  573.  can  v,  Thomson,  1805,  Hume,  575. 

^  Graham  v,  Gordon,  %U  mp. 
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the  tenant  ordained  "to  make  payment  of,"  instead  of  "to  find 
cantion  for  the  arrears  dne,'  fell  notwithstanding  nnder  the  Act  ol 
Sederunt,  December  14, 1756,  and  is  not  liable  to  be  advocated 
irithont  cantion,  "but  allowed  on  jviratoiy  cantion  in  the  special 
circumstances  of  the  case,"* 

ThiTd,  A  landlord  raised  an  action  of  removing  in  the  Sheriff  s«»»^>,„^^^ 
Conrt  against  a  tenant,  mider  the  Act  of  Sedemnt,  14th  December  j^t^^tw 
1756,  on  the  gronnd  that  the  tenant  was  npwarda  of  a  year's  rent  ^^^^  *» 
in  arrear.  A  process  of  sequestration  had  been  previously  raised  '="«>««iSi. 
in  the  Sheriff  Court,  in  which  the  defender  pleaded  that  his  rent 
was  extinguished  by  counter  claims,  which  were  sustained  in  part 
by  the  SheriflF,  but  not  to  their  full  extent ;  and  a  note  of  advocation 
of  that  judgment  was  presented  by  the  tenant  and  passed  upon 
juratory  caution.  Another  half  year's  rent  having  become  due,  the 
action  of  removing  was  raised.  In  it  the  tenant  pleaded  in  de- 
fence that  the  question  whether  he  was  in  arrear  was  auh  Judice 
iu  the  previous  process  of  sequestration.  The  SheriflF  having  over- 
ruled this  plea  and  decerned  iu  the  removing,  the  tenant  pre- 
sented a  note  of  suspension  and  offered  juratory  caution.  From 
the  inventory  of  his  effects  lodged  by  the  tenant  the  caution  so 
offered  did  not  appear  to  be  adequate  to  discharge  the  claim. 
In  the  special  circumstances  of  the  case  the  Court  remitted  to 
the  Lord  Ordinary  on  the  Bills  to  pass  the  note  on  juratory 
caution.  The  Act  of  Sedenmt  requires  that  the  tenant  shall  find 
sufficient  caution,  under  which  technical  term  it  was  maintained 
that  juratory  caution  could  not  he  included,  while  it  was  con- 
ceded on  the  bench  that  sufficient  caution  is  not  identical  with 
juratory  caution,  and  that  in  the  general  case  juratory  caution 
cannot  be  construed  to  be  sufficient  caution ;  yet  it  was  held  that 
as  long  as  juratory  caution  is  recognised  by  the  law  it  may  be 
sustained  where  there  is  special  matter  so  to  warrant  it ;  and  it 
was  held  that  in  the  actual  case  there  was  such  sufficient 
matter.'    And 

Fourth,  It  was  recognised  as  established  doctrine  that  under  Jmtory 
special  circumstances  the  Court  may  pass  a  note  of  suspenaion  of  a"" 
decree  [95]  of  removing  on  juratory  caution.  The  special  circum- 
stances appear  to  have  been,  let,  That  from  the  near  relationship 
of  the  landlord  to  the  Sheriff-depute  there  was  no  review  of  the 
judgment  of  the  Sherifi-suhstitut«.  2d,  That  while  the  suspenders 
and  their  predecessors  had  been  no  less  than  twenty-six  years  in 
possession,  there  was  no  statement  that  the  rent  was  in  arrear,  or 

>  W.  &  E.  M'AlIut«T  V.  Sprot,  1825,        ■  MarahEiU  v.  Qaitsboie,  28  Uar  I8D0, 
4  a  353,  F.C.  217.  12  D.  946,  22  Jur.  410. 
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objections  if  a  person's  effects  were  ejected  into  the  street  or  road 
without  any  previous  notice  to  him.  Independently  of  this  equit- 
able reason,  there  is  one  derived  from  the  analogy  of  I  and  2  Vict, 
c.  119,  according  to  which,  by  sec.  8,  schedule  A,  No.  5,  the  Sheriff 
may  order  that  the  ejection  shall  be  made  either  instantly  or  after 
a  charge  on  such  inductee  as  may  be  deemed  proper. 

The  more  important  provisions  of  the  Statute  of  1  and  2  Vict, 
c.  119,  relative  to  summary  removings,  have  been  already  detailed,* 
and  what  has  now  been  stated  may  suffice  in  dealing  with  the  pro- 
visions of  that  statute  as  classed  under  the  process  of  ejection. 
Ejcetion  of  There  are  few  decisions  in  the  books  which  are  to  be  deemed 
S'priS^*''*  as  properly  applicable  to  the  process  of  ejection.  But  there  is  one 
reported  under  the  marginal  abstract  of  removal  of  journeymen  at 
a  printfield  from  the  houses  let  to  them  as  journeymen.*  Here  it 
[101]  may  be  observed  that  the  learned  reporter  does  not,  accord- 
ing to  his  custom,  use  the  word  "  removing,"  but  "  removal,"  as 
•  indicating  a  form  of  process  somewhat  different  from  that  of  remov- 
ing. This  was  a  question  (the  learned  reporter  says)  concerning 
the  summary  removal  of  the  suspenders  (twenty-eight  of  them)  from 
the  houses  occupied  by  them  as  journeymen  calico  printers.  They 
were  not  engaged  for  a  specific  term,  but  for  the  piece  or  job  only. 
It  was  an  article  of  their  bargain  that  they  should  be  accommodated 
with  dwelling  houses  near  the  printfield,  and  for  these  they  were 
to  pay  at  a  stipulated  rate  weekly,  as  was  apparently  implied. 
Their  wages  were  paid  to  them  at  the  end  of  every  fourth  week,, 
under  deduction  of  the  rents  due  for  the  four  weeks  preceding.  In 
consequence  of  a  difference  with  their  employers,  certain  of  the 
journeymen  were  dismissed  from  the  service ;  but  many  of  them 
having  refused  to  remove  from  their  houses  and  yards,  there  was 
presente(J  to  the  Sheriff  on  26th  November  a  petition  praying  for 
their  immediate  removal.  In  defence,  the  journeymen  maintained 
that  they  held  these  houses  and  yards  not  as  an  addition  to,  or  part 
of  their  wages,  but  for  specific  and  covenanted  rents,  and  that  they 
were  equally  entitled  as  other  tenants  to  the  benefit  of  a  lawful 
warning  for  the  succeeding  Whitsunday.  The  Sheriff  decerned  the 
defenders  summarily  to  remove,  on  the  ground  that  as  servants  or 
journeymen  of  the  pursuers  they  occupied  the  houses  only  while 
they  continued  at  the  works,  and  that  they  had  given  up  working. 
In  a  suspension  it  was  argued,  that  as  houses  could  not  be  had  but 
at  the  terms  of  Whitsunday  and  Martinmas,  it  must  have  been 
understood  that  the  journeymen  were  not  liable  to  be  removed 

^  Supra,  cliap.  ix.  sec.  2  of  this  book,         ^  Yoiiiig,  Boss,  Bichaidson  &  Co.  ir 
vol  ii.  pp.  86  seq.  Patton,  &c.,  Hume  682. 
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"Without  due  notice  for  one  or  other  of  those  terms.     But  the  Court 
a£Srmed  the  judgment  of  the  Sheriff. 

2.  An  action  of  summary  ejection  is  competent  hefore  the  Court  ^J*^  "" 
of  a  royal  burgh.^  A  presented  to  the  Court  of  a  royal  burgh  a  Court, 
petition  ior  a  warrant  of  ejection  against  B,  setting  forth  that  the 
premises  had  been  let  by  him  to  B  for  the  year  ending  Whitsunday 
then  last,  and  that  B  had  been  duly  warned  to  remove,  conform- 
ably with  an  execution  of  warning  produced.  The  statements 
were  denied  by  B,  who  alleged  that  he  was  the  tenant  under  an 
unexpired  lease,  and  that  he  had  never  heard  of  the  alleged  warning. 
In  the  argument  before  the  Court  it  was  pleaded  that  a  summary 
removing  was  incompetent  in  a  burgh  court.  In  the  opinions  de- 
livered the  action  is  indiscriminately  styled  a  removing  and  an  ejec- 
tion. One  of  the  Judges  said,  with  regard  to  the  form  of  procedure, 
"  I  do  not  know  what  other  form  but  a  summary  form  could  have 
been  followed  [102]  but  by  an  ejection;"  and  in  dealing  with  the 
question  of  caution  for  violent  profits,  he  said  that  the  applicability 
of  the  provision  as  to  caution  is  not  concluded  by  the  action  being 
summary.  But  it  would  be  strange  if  it  were  so,  that  a  privilege 
is  superadded,  which  privilege  unquestionably  applies  where  the 
action  of  removing  takes  the  shape  of  an  ejection ;  that  in  the  land- 
lord's action  of  ejection  there  was  an  express  order  for  caution  for 
violent  profits,  which  was  not  implemented.*  Whether  this  action 
can  be  properly  styled  an  ejection  is  doubtful,  and  it  certainly  has 
not  the  characteristic  of  possession  vitiously,  or  by  tolerance.  But 
the  tenor  of  the  judicial  opinions,  and  the  result  as  embodied  in 
the  marginal  abstract  of  the  report,  establish  that  no  doubt  was 
entertained  of  the  competency  of  an  action  of  ejection  before  a 
Burgh  Court,  and  neither  on  principle  or  analogy  does  there  seem 
to  be  reason  to  doubt. 

In  one  class  of  cases  the  competency  has  been  expressly  recog- 
nised. Where  a  tenant  of  a  burgal  subject  had  not  put  furniture 
into  it,  it  was  held  competent  for  the  landlord  to  apply  to  the 
magistrates  of  the  burgh  for  a  warrant  of  summary  ejection,  unless 
the  premises  were  furnished  within  twenty-four  hours.  And  the 
proceedings,  it  was  deemed,  are  to  be  regulated  by  the  usual 
practice  in  the  burgh  in  such  cases.^  In  an  ancient  case  it  was 
alleged,  "that  the  Bailie  of  Eegality  and  his  depute  like  as  no 
bailie  of  any  Court,  albeit  he  be  a  Judge  Ordinary,  had  no  power  to 
set  upon  ejections,  which  was  admitted  by  the  whole  Lords."*    By 

1  Robb  V.  Menzies  and  "Wright,  20  '  Thomson  v.  Handyside  and  Suther- 

Jan-  1869,  21  D.  277,  31  Jur.  165.  land,  27  Dec.  1833, 12  S.  667. 

*  Fer  Lord  Deas.  in  Robb  and  Men-  ^  Home  v.  Home,  1586,  Mor.  7481    In 

aes  and  Wright,  ut  8up»  the  report  of  this  case,  1  Fol.  Die.  501, 
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the  Jurisdiction  Act  the  privilege  of  having  removings  tried  still 
exists  in  burghs  of  regality  belonging  to  burghs  royal,  where  the 
rights  of  regality  were  reserved  by  that  statute.  No  case  has  been 
traced  applicable  to  the  process  of  ejection  before  such  Courts. 
The  question  of  competency  may  be  deemed  to  be  one  rather  of 
policy  than  of  strict  law.  The  latter  would  be  adverse  to  the 
competency.  The  former  would  be  favourable  as  an  apparent 
means  of  speedy  justice,  but  unfavourable  as  increasing  the 
power  of  a  class  of  courts,  the  advantages  of  which  may  weU 
be  doubted. 
TacknnMi  4.  In  terms  of  the  1  and  2  Will.  IV.  chap.  43  (15th  October 

1831,  General  Boad  Act),  sec.  67,  when  a  tacksman  of  tolls  shall 
be  in  arrear  of  rent,  "  it  shall  be  lawful  for  any  two  Justices  of  the 
Peace  or  the  Sheriff  of  the  county  in  which  the  gate  at  which  such 
tolls  are  payable  is  situated,  on  the  complaint  of  the  clerk  or 
treasurer  of  such  road,  to  summon  the  tacksman  so  failing  before 
them  or  him,  and  to  hear  and  determine  on  the  said  complaint  in  a 
[103]  summary  way ;  with  power  to  such  Justices  or  Sheriff,  on 
being  satisfied  that  the  rent  or  instalment  thereof  due  has  not  been 
paid,  to  grant  warrant  for  the  instant  ejection  of  such  tacksman, 
and  all  persons  acting  for  him,  from  the  collection  of  such  tolls,  and 
from  the  house,  garden,  and  pertinents  thereof." 

The  actual  execution  of  the  warrant  of  ejection  is  necessarily  in 
its  details  identical  with  that  of  an  action  of  removing. 


oftollfl. 


CHAPTEB    XIL 

INTERDICT  AN  INCOMPETENT  MODE  FOR 
EFFECTING  REMOVAL. 

An  attempt  was  made  to  convert  the  procedure  by  interdict 
into  a  process  of  removing  by  the  inverse  operation  of  compelling 
the  tenant  or  occupant  to  remove  by  interdicting  him  from  con- 
tinuing in  possession,  but  the  procedure  was  ultimately  held  to  be 
incompetent. 
Borrows  v.  A  party  possessing  a  colliery  under  a  lease  which  excluded  sub- 
Coiquhonn.  ^^nauts,  assignees,  and  creditors,  without  the  consent  of  the  land- 
is,  "  An.  inferior  Judge  can  sit  upon  an  that  this  is  an  error,  as  applicable  to  the 
ejection."     The  detailed  report  shews     special  case. 
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lord  having  been  obtained,  became  bankrupt  and  was  sequestrated. 
The  landlord  having  declined  to  allow  the  creditors  to  possess 
under  the  lease,  the  bankrupt  continued  to  occupy  the  colliery, 
and  assumed  a  partner  in  the  management  of  it.  While  this 
arrangement  subsisted  the  rent  was  regularly  paid,  and  receipts 
were  granted  by  the  landlord  to  the  company  conformably  with  its 
social  firm.  A  petition  praying  for  interdict  against  the  further 
occupation  of  the  subjects  by  the  copartnery  was  afterwards  pre- 
sented, between  terms,  to  the  Sheriff  by  the  landlord  and  the 
trustee  in  the  sequestration.  It  was  held,  altering  the  interlocutor 
of  the  Lord  Ordinary,  that  the  copartnery  had  no  title  of  possession, 
but  had  occupied  by  sufferance  merely,  and  therefore  that  the 
application  for  an  interdict  was  a  competent  form  of  procedure. 
The  judgment  was  reversed  on  appeal.^  It  was  said  that  an  inter- 
dict, it  was  obvious,  is  analogous  to  an  English  injunction,  and 
that  if  the  landlord  could  not  remove  by  that  process,  which  he 
clearly  could  not,  the  union  of  the  trustee  with  him  could  make  no 
difference ;  that  it  might  be  that  the  company  in  possession  had 
no  title  to  resist  a  proper  suit  or  action  for  removing,  [104]  and 
that  they  might  be  accountable  to  the  trustee  for  all  profits ;  that 
such  was  not  the  question,  which  was,  whether  it  was  a  case  in 
which  a  party  could  be  properly  ousted  by  interdict,  a  summary 
proceeding;  that  it  was  not.  Therefore  that  the  interlocutor  of 
the  Lord  Ordinary  was  right,  and  the  interlocutor  of  the  Court  of 
Session  ought  to  be  reversed. 

[In  a  subsequent  case  it  was  held  that  interdict  against  the 
tenants  or  their  trustees  using  or  occupying  the  subjects  let  was 
not  a  competent  mode  of  enforcing  an  irritancy  incurred  by.  the 
sequestration  of  the  tenants  in  bankruptcy;  but  the  note  was 
passed  to  try  certain  questions  as  to  a  change  in  the  possession 
and  use  of  the  subjects.  Lord  Benholme,  while  holding  a  process 
of  removing  the  only  means  of  making  the  irritancy  effectual  as  to 
the  tenants,  said  that  the  landlord  might  be  entitled  to  interdict 
against  the  trustee,  who  was  a  stranger  to  the  lease.^] 

*  Borrows  and  Connor  v.  Colqulioun         *  [Rankin  v.  M'Laclilan,30Nov.l864, 
and  M'Lean,  25  May  1852, 14  D.  791,     3  Macph.  128.] 
24  Jut.  443;   revd.  11  Aug.    1854,  1 
Macq.  691-7. 
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CHAPTER    XIII. 


RENUNCIATION. 


When  treating  of  voluntary  removings,  mention  was  made  of 
those  renunciations  which  were  anciently  used  in  place  of  the 
modem  obligation  to  remove  at  the  end  of  the  lease.^  According 
to  existing  practice,  renunciations  have  ceased  to  be  employed  for 
that  purpose,  and  are  now  resorted  to  only  when  the  lessee  gives 
up  the  lease  during  its  currency.*  A  renunciation  is  a  bilateral 
transaction,  originating  with  the  lessee,  by  which  he  resigns  to  the 
lessor  all  right  and  interest  under  the  contract  and  of  which  resig- 
nation the  lessor  accepts.  Without  their  mutual  consent  the  con- 
tract cannot  be  dissolved  during  its  currency.  Renunciations  are 
either  express  or  implied. 


Section  I. — Express  Renunciation. 

Express  renunciation  may  be  either  written  or  verbal. 

Art.  1.—  Leases  occasionally  contain  a  clause  either  giving  to  the  lessee  a 

Written,  privilege  to  renounce,  or  declaring  the  privilege  to  be  mutual.  The 
details  and  results  of  such  a  clause  shall  be  examined  in  the  next 
chapter,  which  treats  of  the  clauses  of  break  and  power  of  resump- 
tion. But  it  is  hujus  loci  to  notice  the  purport  of  three  decisions, 
l^^.  The  clause  occasionally  contains  a  penalty  if  the  tenant  does 
not  renounce  within  a  time  specified.  A  lease  embodied  a  clausQ 
by  which  the  lessee  obliged  himself  "  to  give  in  a  renunciation  of 
the  above  tack  six  months  previous  to  the  expiration  thereof,  under 
the  penalty  of  paying  double  rent  for  the  year  or  years  he  or  his 
foresaids  shall  occupy  the  same  after  the  expiration  of  the  present 
[105]  lease."  In  the  last  year  of  the  currency  the  parties  com- 
muned relative  to  a  new  lease.  Meanwhile  the  tenant  continued 
in  possession  and  no  warning  was  given  him  to  remove,  nor  was 
any  demand  made  on  him  for  a  renunciation  in  terms  of  the  clause. 
In  an  action  for  enforcing  the  penalty,  it  was  said  that  by  the 
terms  of  the  clause  the  penalty  did  not  attach  on  the  possession 
under  tacit  relocation,  but  on  the  fact  of  not  renouncing  where 

^  Chap.  liL  of  this  book,  sec.  1,  vol.  iL         '2  Ross'  Lect  606. 
p.  25. 
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removal  was  in  view;  that  by  the  communing  the  landlord  placed 
the  tenant  in  a  situation  where  he  could  not  renounce,  for  that 
should  have  been  done  six  months  before  the  term;  and  that  if  he 
meant  to  insist  for  the  penalty  he  ought  to  have  warned  the  tenant 
when  the  communing  begun  that  if  it  went  off  he  must  either 
remove  or  pay  the  higher  rent.  It  was  found  that  the  penalty 
could  not  be  enforced.^ 

2d,  A  tenant  under  a  lease  secluding  assignees  executed  a 
general  disposition  omnium  bonorum  to  trustees  for  behoof  of  his 
creditors  in  a  process  of  cessio  bonorum  raised  by  him  against  them. 
A  renunciation  of  the  lease  in  favour  of  the  landlord  was  made  by 
the  trustees  under  the  disposition.  The  landlord  immediately 
raised  a  summary  process  in  the  SheriflF  Court  to  have  the  tenant 
ejected  between  terms.  A  warrant  of  ejection  having  been  granted 
by  the  Sheriff,  the  tenant  presented  a  suspension  on  juratory  cau- 
tion. The  note  was  refused  by  the  Court,  by  reason  that  the  tenant 
had  no  title  to  possess,  as  the  disposition  omnium  bonorum  carried 
the  lease  to  his  trustees,  who  renounced.* 

And  3(2,  A  tenant  under  an  agricultural  lease  having  fallen  in 
arrear  of  rent,  his  stock  and  implements  were  sold,  and  he  executed 
a  renunciation  of  the  lease.  Having  been  charged  to  remove,  he 
presented  a  note  of  suspension.  The  grounds  were  First,  that  the 
judicial  procedure  had  been  irregular.  Second,  that  he  understood 
Gaelic  only,  and  not  English.  Third,  that  the  renunciation  had 
not  been  seen  or  revised  by  any  one  on  his  behalf.  Fourth,  that  it 
was  not  read  over  or  explained  to  him,  and  that  when  he  signed  it 
he  did  not  know  its  contents  or  import.  And  Fifth,  that  so  he 
signed  it  under  essential  error  and  ignorance  of  its  legal  import 
and  effects,  and  of  his  legal  rights.  The  note  was  presented  with- 
out caution.  On  the  part  of  the  respondent  it  was  pleaded  that 
the  averments  in  regard  to  the  renunciation  were  unfounded,  and 
that  they  were  incapable  of  being  tried  in  a  process  of  suspension. 
The  note  was  refused  by  the  Lord  Ordinary,  and  the  complainer 
having  reclaimed,  the  Court  adhered  without  hearing  counsel  for 
the  respondent."  The  [106]  report  of  this  case  is  very  meagre. 
Either  no  reasoned  judgment  was  pronounced  by  the  Court  or  it 
has  not  been  preserved.  The  second  plea  relied  on  in  the  defence 
may  be  deemed  to  have  been  adopted  as  the  ratio  of  the  judg- 
ment ;  for  the  allegations  seem  to  be  of  such  a  character  as  strictly 
and  technically  to  be  competent  only  in  an  action  of  reduction  of 
the  renunciation. 

1  Johnston  v.  Thorn,  1810,  Htune  585.         '  Munio  i;.  Baillie,  4  Dec.  1856,  19 
s  WilliamBon  v.  Johnston,  23   Dec.     D.  127. 
1848, 11  D.  332,  21  Jur.  77. 
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Tennsof 
rennnciA- 
tion. 


Although  there  should  be  no  clause  of  renunciation  in  the  lease, 
a  renunciation  may  take  place  by  mutual  agreement.  The  re- 
nunciation itself  is  a  formal  deed,  bearing  that  for  the  causes  nar- 
rated the  lessee  renounces,  discharges,  and  simpUciter  upgives  all 
right,  title,  interest,  and  possession  which  he  had  by  virtue  of  the 
lease,  and  obliges  himself  to  remove  himself,  his  family  and  de- 
pendents at  an  ensuing  term  specified.^  On  this  renunciation  an 
instrument  is  taken  in  the  hands  of  a  notary,  which  has  been 
deemed  essential  as  a  solemnity.'  The  instrument  purports  that 
the  lessee  appeared,  having  in  his  hands  a  renunciation  of  the 
nature  above  described,  and  that  after  the  production  of  that  re- 
nunciation he  delivered  it  into  the  hands  of  the  lessor  or  his 
agent,  and  protested  that  he  should  be  liberated  from  all  the  obli- 
gations incumbent  on  him  by  the  lease.*  The  lessor  grants  a 
written  acceptance,  after  which  both  parties  are  free.  But  it  has 
been  said  that  no  particular  form  of  renunciation  is  required. fur- 
ther than  that  it  must  contain  a  clear  and  explicit  notice  to  the 
right  party  forty  days  before  Whitsunday.*  The  lessee  cannot 
liberate  himself  by  merely  leaving  the  subject.  But  there  may  be 
implied  acceptance  by  the  lessor's  taking  possession.  In  that  case 
the  lessee  cannot  repudiate  the  renunciation  and  repossess.*  A 
charge  upon  the  obligation  to  remove  according  to  the  form  laid 
down  in  the  older  books  and  the  analogy  of  the  Act  of  Sederunt 
has  been  recommended.* 


A112.— 

VerbaL 


The  rules  applicable  to  verbal  renunciations,  including  the 
competent  modes  of  proof,  have  been  Jtlready  detailed.^ 


Section  II. — Implied  Renunciation. 

Implied  or  presumed  renunciation  exists  when  the  lessee  accepts 
of  and  uses  a  posterior  lease  in  which  any  variation  is  made  from 
[107]  the  first  with  relation  to  rent,  duration,  or  other  essential 
stipulation,®  or  when  he  delivers  up  the  former  lease.  In  the 
explication  of  this  rule  it  has  been  decided.  First,  That  the  taking 


1 1  Jurid.  Styl.  674;  Roaa  on  Remov. 
Append.  No.  1,  p.  163. 

^  a  Bankt.  ix.  47. 

•  Office  of  a  Notary,  190-2 ;  1  Jurid. 
Styl.  657. 

»  BellV  Pr.  1271. 

»  2  Bankt.  ix.  47;  Taylor,  28  Nov. 
1728,  there  cited.  In  modem  practice 
notarial  inBtruments  are  comparatively 


seldom  used  in  the  transaction  of  ordi- 
naiT  business.  Letters  from  the  parties 
or  tneir  agents  have  been  substituted, 
and  form  a  simpler  and  as  valid  a  mode 
of  dealing. 

•  Ross'  Lect  506. 

^  Sup,  chap.  iii.  of  this  book,  sec  1, 
volii.  I).  27. 

•  2  tiraig,  ix.  3 ;  2  Bankt  ix.  4& 
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of  a  short  tack  prejudges  not  the  tenant  of  a  longer  or  of  a  rental  inftanMs 
which  he  had  hefore  unless  they  differ  in  suhatantialibua,  e.gr.,  renraciL 
grassum,  duties,  services,  &c.^  Second^  That  the  acceptance  of  a  {J^ln^new' 
new  tack  hearing  a  greater  duty  takes  away  a  prior  tack  containing  !«««• 
a  less  duty.*  Thirds  That  accepting  a  second  tack  from  the 
granter  of  the  first,  hearing  a  different  commencement  and  duty, 
was  found  to  import  a  passing  from  and  innovation  of  the  former, 
although  in  the  second  tack  the  former  was  expressly  ratified, 
which  was  understood  to  he  dk  proteatatio  contraria  facto.^  Fourth^ 
That  taking  a  right  to  a  second  tack  from  a  third  party  infers  not 
a  passing  from  the  former  unless  the  posterior  tack  has  a  greater 
duty  or  posterior  duration,  or  that  the  tenant  had  paid  the  greater 
duty  or  possessed  expressly  hy  the  latter  tack.*  Fifths  That  the 
acceptance  of  the  new  lease  may  be  hy  a  minute,  although  not  a 
contract,  and  neither  in  the  handwriting  of  the  lessor  nor  suh- 
scribed  hy  him ;  and  his  acceptance  may  be  proved  hy  witnesses 
and  by  payment  in  terms  of  the  new  lease,  or  other  rei  interventvs.^ 
Sixth,  That  neither  payment  of  more  presents,®  nor  payment  by  a 
subtenant  of  a  greater  rent  without  the  warrant  of  the  principal 
tenant,^  involves  implied  renunciation.  And  Seventh,  That  a 
lease  had  been  effectually  renounced  by  the  original  tenant,  and 
that  his  family  might  therefore  be  removed  before  the  natural 
termination,^  where  the  missive  of  lease  to  a  tenant,  his  heirs 
and  subtenants,  had  been  delivered  up  to  the  landlord  during  its 
currency  along  with  an  improbative  renunciation,  while  possession 
of  the  farm  had,  notwithstanding,  been  continued  by  the  tenant 
until  his  death,  and  afterwards  by  his  widow  and  youngest  son 
for  several  years,  from  whom  the  landlord  received  various  pay- 
ments of  the  rent  conditioned  in  the  lease. 

But  the  lessee  may  recover  his  original  title  of  possession  if  the  Hevvni  of 
second  lease  should  be  declared  void,  because  the  implied  dissolu-  \^^ 
lion  of  the  first  lease  is  provisional  only,  and  not  to  operate  if  the 
second  lease  shall  prove  invalid.® 

Implied  renunciation  arises  a  fortiori  if  the  lessee  acquire  an  Bananeia- 
[108]  heritable  security  or  other  right  in  the  subject  creating  an  ^uwtioii 

of  oifferent 
title. 

^  Sinclair  v.  Manderston^  1565^  Mor.  *  Hamilton  v.  Tenants  of  Liberton, 

6424.  Stair,  ut  tup. 

*  Minister  of  Kirknewton  v.  Balme-  ^  Phemiehnrst  v.  MiniBter  of  Inner- 
lino,  1630,  Mor.  6426.  keithing,  6  June  1611,  Stair  ut  sup. 

«  D.  of  Lauderdale  v,  E.  of  Tweed-  *  Forbes  v.  Milne,  &c.,  1  July  1830, 

dale,  1678,  Mor.  6427.  F.C.  821,  reported  as  Milnes  v.  Forbes, 

*  Kennedy  v.  JaSraj,  1669,  Mor.  ut  &c.,  in  8  S.  990  and  3  D.  and  A.  197. 
sup.  '2  Craig,  x.  7;   2  Stair,  ix.  36;   2 

^  E.  of  Lauderdale,  1632,  noticed  2     Bankt.  ix.  48;  2  Ersk.  vL  44. 
Stair,  ix.  36. 
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incompatible  title  of  possession.^  The  same  rule  as  to  the  power 
of  resumption  exists  upon  the  avoidance  of  the  heritable  right  as 
upon  the  avoidance  of  a  prior  lease.*  And  acceptance  of  a  pos- 
terior factory  of  the  same  lands  being  an  incompatible  right,*  it 
was  deemed  to  be  equipollent  with  a  renunciation. 

Renunciation  is  not  impUed  when  the  act  can  be  so  construed 
as  to  be  compatible  with  the  retention  of  the  lease.  There  being 
a  clause  in  a  contract  of  wadset  that  after  redemption  the  wad- 
setter should  be  liferent  tacksman  of  the  lands,  and  be  having 
accordingly  upon  requisition  renounced  and  overgiven  in  general, 
it  was  decided  that  this  general  renunciation  did  not  extend  to 
that  clause.^ 


Section  III. — By  whom  a  Renunciation  can  be  Granted  or 

Accepted. 

The  general  rule  is  that  all  persons  who  can  grant  or  take  a 
lease  can  grant  or  accept  of  a  renunciation. 
Uinon.  Ist,  In  the  case  of  minors,  there  may  be  difficulty  as  to  the 

propriety  of  permitting  a  renunciation.  But  the  Court  has  inclined 
to  allow  them  to  be  liberated,  more  especially  wherever  injury 
would  have  arisen  from  holding  them  bound.  A  minor  having 
kept  a  tack  whereof  his  father  was  in  possession,  and  having  been 


1  Balfour  207,  c.  xxxvi;  Craig,  Stair, 
Bankt.,  Ersk.,  ut  sup.  M'Dougall  t7. 
Campbell,  1566,  Mor.  3082.  Cawder  v. 
Hamilton,  1610,  ib,  E.  of  Dunfermline 
V.  Countess,  1628,  Mor.  3084.  Lesmore 
V,  Hutchison,  1634,  i&. 

s  Balfour  207,  c  zxxvii    Authorities 

ut  8UM, 

»Earl  of  Tullibaidine  v.  Dalziel, 
Stair,  ut  sup, 

*  Lord  Symington  v.  Weir,  1566,  Mor. 
5037, 342.  There  are  two  comparatively 
recent  cases  relative  to  implied  renun- 
ciation, but  they  are  both  too  special  to 
be  embodied  in  the  text  The  first  is 
Hopkirk  v,  Kelly  and  Robertson,  20 
Dec.  1834,  13  S.  223.  The  circum- 
stances are  not  detailed  in  the  report, 
which  merely  bears  that  the  report  was 
specif,  involving  the  question  whether 
the  tenants  had  effectually  siven  up  a 
lease  during  its  currency,  or  nad  banred 
themselves  from  objecting  to  the  land- 
lord, who  had  entered  into  possession 
and  relet  the  premises  to  other  tenants. 
The  second  is  Kennedy  v,  Carlyle,  22 


Nov.  1836,  15  S.  102.  The  marginal 
abstract  bears  "  circumstances  in  which 
held  that^  notwithstanding  a  certain 
change  of  possession  and  also  of  rent 
during  the  currency  of  a  lease  for  ninety- 
nine  years,  the  lease  had  not  been  re- 
nounced but  still  subsisted."  The  de- 
tails are  so  minute  and  complicated, 
and  in  the  ratioms  of  the  judgment  so 
much  effect  was  given  to  the  very  small 
value  of  the  subjects,  that  (on  this  point) 
it  cannot  form  a  precedent  nor  can 
general  doctrine  be  elicited  from  it. 
This  case  was  formerly  noticed  relative 
to  other  points,  vol.  i.  p.  436.  In  a 
more  recent  case  it  was  found  that  a 
renunciation  of  a  lease  had  been  impe- 
trated  by  fraud.  Summers  and  Son  v. 
Fairservice,  4  Jan.  1841,  4  D.  347.  It 
need  not  be  detailed,  as  it  contains  on 
this  point  no  matter  specially  applic- 
able to  the  law  of  lease.  It  has  been 
already  noticed  under  the  title  Stamp 
Laws,  mpra,  book  ilL  ch.  iv.  sec  5,  vol. 
L  p.  409. 
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charged  to  enter,  ofPered  to  renounce.'  Notwithstanding  a  plea 
that  lie  could  not  renounce  because  of  the  tack  which  he  had 
[109]  possessed  since  his  father's  decease,  it  was  decided  that  he 
might  renounce,  restoring  the  benefit  which  he  had  made  of  the 
tack  to  all  having  interest.^  In  modem  times  there  has  been  a 
fluctuation  of  opinion.  The  Court  refused,  as  incompetent,  an 
application  by  tutors  for  authority  to  renounce  their  ward's  tack, 
which  they  found  it  diiEcult  to  manage  ;  ^  but  soon  afterwards  the 
Court,  on  application,  authorised  a  renunciation  on  stipulated  com- 
pensation.' And  in  recent  practice  authority  has  frequently  been 
given  by  the  Court  to  factors  to  renounce  upon  the  part  of 
minors.  It  having  been  deemed  to  be  ruinous  to  certain  pupils 
that  a  farm  should  be  kept,  an  offer  to  grant  a  renunciation  was 
made  to  the  landlord,  of  which  he  agreed  to  accept.  A  factor 
loco  tutoris  having  been  appointed,  the  Court  in  an  action  autho- 
rised him,  cavsa  cognita,  to  renounce  the  lease.*  According  to 
the  same  principle  and  form,  the  Court,  on  the  general  ground 
of  expediency  and  necessity,  authorised  the  renunciation  of  a 
lease  to  which  minors  had  succeeded.*  More  recently  the  Court, 
on  petition,  gave  special  authority  to  a  factor  loco  tutoris  to 
renounce  a  lease.^ 

The  converse  of  the  rule  seems  of  old  to  have  been  maintained, 
and  a  renunciation  by  a  father  was  held  good,  even  where  it  was 
apparently  for  his  son's  interest  that  there  should  have  been  no 
renunciation.  A  tenant  of  lands  had  given  up  his  own  lease  to  the 
proprietor,  and  taken  a  new  lease  in  the  name  of  his  infant  son. 
The  lease  remained  in  the  father's  hands,  without  any  possession 
having  been  obtained  upon  it  in  his  son's  name.  The  father's 
promise  to  renounce  and  deliver  up  the  lease  was  held  to  be  bind- 

• 

mg  upon,  the  son ;  but  the  agreement  was  held  to  be  capable  of 
proof  scrtpto  vel  juramento  only.'  The  soundness  of  this  decision 
IS  questionable.  The  lease  having  been  vested  in  the  minor,  his 
father's  possession  could  only  be  as  his  administrator-in-law,  and 
was  therefore  for  the  behoof  of  the  son.  If  the  lease  was  bene- 
ficial to  the  minor  (as  his  subsequent  objection  to  the  renunciation 

indicates),  his  administrator-in-law  had  no  power  to  divest  him 
of  it. 

2d,  A  renunciation  of  a  lease  was  executed  by  the  trustee  and  Tnwtee  of 
three  of  the  commissioners  on  a  bankrupt  estate,  with  the  concur-         ^** 

^Parauhar  v.  Campbell,  1628,  Mor.  *  Cockbum's  Trs.  v.  Cockbum,  1825, 

9022.                           I'       >          >  3S.642. 

^*  Tutors  of  Forman,  Petrs.,   1806,  •  Robertson,  Petr.,  14  Jan.  1841,  F.C. 

Hume  888.  324,  3  D.  345,  13  Jur.  149. 

*  Blyti  V,  Craig,  1808,  Hume  889.  ^  M.  of  Douglas  v.  Somervels,  1674, 

*  Ueikl«  V.  MeMe,  1823,  2  S.  274.  Mor.  11,502. 
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that  where  a  landlord  is  entitled  to  resume  possession  on  six 
months'  notice,  a  formal  warning  is  not  necessary  to  enforce  such 
a  stipulation.^  But  if  the  exercise  of  the  power  of  resumption  was 
to  become  operative  at  a  particular  term,  might  not  the  ordinary 
procedure  be  advisable? 

oEhlastod  [■^■'•^]  ^^^»  -^y  ^rtue  of  a  written  agreement  between  the  landlord 
by  first  and  tenant,  each  had  a  right  to  put  an  end  to  the  lease  by  giving 
parted  from,  written  notice.  A  written  notice  waw  given  by  the  landlord.  But 
he  did  not  enforce  it  by  removing,  and  the  tenant  continued  to 
possess  for  some  years.  Another  written  notice  was  given  by 
the  landlord,  and  an  action  of  removing  was  then  raised.  In 
defence  it  was  pleaded  that  the  power  of  the  landlord  was  ex- 
hausted, and  that  it  not  having  been  enforced,  the  tenant  was 
entitled  to  remain  in  possession  until  the  ish  named  in  the  lease. 
But  it  was  held  that  the  reserved  power  of  the  landlord  was  not 
exhausted  by  the  first  notice,  and  that  the  agreement  was  a  con- 
ventional break,  which  may  be  exercised  either  by  the  proprietor 
or  tenant  at  the  end  of  each  year,  upon  giving  previous  written 
notice  of  twelve  months,  and  that  while  a  waiver  of  a  certain 
notice  barred  procedure  under  it,  that  waiver  did  not  deprive 
either  party  of  his  right  to  bring  the  lease  to  a  close  by  giving 
notice  in  any  future  year,  under  the  general  power  reserved  in  the 
agreement.* 

And  9thy  In  a  lease  of  a  piece  of  ground,  on  which  it  was 
intended  to  erect  a  building,  it  was  stipulated  that  the  tenant  was 
to  have  liberty  to  pull  down  the  building  and  remove  the  materials 
from  the  premises  upon  giving  the  landlord  three  months'  notice  of 
his  intention  to  do  so ;  and  in  the  case  of  the  landlord  requiring 
the  tenant  to  quit,  he  was  to  give  him  six  months'  notice.  The 
lease  was  terminated  by  the  landlord  giving  six  months'  notice  to 
the  tenant,  by  whom  possession  was  accordingly  ceded.  It  was 
held,  that  although  the  tenant  did  not  avail  himself  of  the  break  in 
his  favour  by  giving  three  months*  notice,  he  did  not  thereby  lose 
his  right  to  the  materials  of  the  building.  But  that  according  to 
the  bona  fide  meaning  of  the  contract,  it  was  not  intended  that  the 
materials  should  be  forfeited  to  the  landlord  in  the  event  of  the 
tenant  not  giving  notice  of  his  intention  to  remove  them  during 
the  currency  of  the  lease.* 

1  Wilson  V.  Camp'bell,  12  Dec.  1839,  sec.  4,  vol.  i.  p.  310,  under  the  disserta- 

2  D.  232, 12  Jur.  242.  tion  on  Fixtures,  to  whi(^  the  case  more 

*  W.  and  W.  Grainger  v,  Geils,  16  properly  belongs;  but  it  has  been  deemed 

July  1857, 19  D.  1010,  29  Jur.  405.  advisable  again  to  notice  it  here,  as  it  is 

'  Lainc,  &c.  v,  Stephenson,  23  Nov.  to  some  extent   complicated  wiUi  the 

1848, 11 D.  142, 21  Jur.  28.  The  details  of  doctrine  of  Breach, 
this  case  are  given  in  book  IL  chap.  xii. 
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CHAPTEK    XT. 

IRRITANCY. 


[116]  The  contract  of  lease  may  be  terminated  before  its  natural 
expiration  by  a  forfeiture  or  irritancy  annuUing  the  right  of  the 
lessee.  The  doctrine  ,of  irritancy  in  case  of  non-payment  of  rent 
lor  two  years,  or  of  desertion,  or  in  default  of  proper  cultivation, 
'as  tnown  to  the  Roman  law,'  has  been  recognised  by  foreign 
jurists,*  and  adopted  into  the  law  of  Scotland.' 

An  irritancy  may  be  either  legal,  arising  from  the  necessary  l^  ud 
operation  o(  law,  or  conventional,  by  the  parties  agreeing  to  create  oonn  ^^ 
«i  arbitrary  stipulation,  or  to  give  additional  force  to  one  in  ordi-*""**" 
'Wy  use.      In  judicial  practice  the  irritancies  of  the  former  class 
we  liberally,  and  those  of  the  latter  are  strictly,  construed.     First, 
legal,  and  second,  conventional  irritancies,  shall  be  examined  in 
theii  kinds,  modiScations,  and  results. 


Section  I. — Leqal  Irbitanct. 

l8(,  The  most  common  and  important  legal  irritancy  is  that  ah.  i.— 
which  results  from  default  of  payment  of  rent  for  two  succea-  d/(ow, 
sive  years,  by  which,  if  not  purged,  the  lease  is  extinguished.*  ,^;J^^^ 
^ciently,  if  services  were  not  rendered  when  required,  or  if  "  ony  j^^ 
I*rt,  litle  or  mekle,"  of  the  duty  was  not  paid  on  the  term-day, 
U>ere  was  a  forfeiture  of  the  lease,  although  there  was  no  stipulation 
^  that  effect-^ 

Althongh  this  estteme  rigour  fell  into  disuse,  it  continued  to  siriotoeM 
w  law  that,  even  where  one  year's  rent  only  was  due,  the  lessee  ^ratnto. 
Ought  be  sued  to  find  caution  for  the  arrears  and  future  rents ;  and 
that  if  he  did  not  pay  or  find  caution,  the  lease  became  void,  and  he 
"■ight  be  summarily  removed.'  This  doctrine  was  at  one  time  so 
s&ictly  observed  that  irritancy  was  enforced  although  there  was 
dae  only  one  year's  rent,  of  small  amount,  preceding  the  date  of  the 

'  Dig.  Lib.  lii.  tit  2, 1.  24,  tec.  2,  L         *2  Craig,  x.  7;  2  Stair,  it  32 ;  2 

M;  Vina.  Lib.  iii.  tit.  25,  text.  5;  Voet  Mackenzie's  Inst  vi.  II,  Note  g;  Mae- 

■dPuid.  Lib.  lis.  tit  2,  tec  IG.  kenzie'a  Ob.  297;  2  Bankt  ix.  S3;  2 

'  Inst  of  CivU  Law  of  Sjain,  by  Del.  Ewik.  vi.  44;  2  Boss"  Lect  497-9;  Eoea 

^  uid  Bodrigaez,  book  u.  chap,  ziv.;  on  Bemov.  101. 
'ML  n(  rup.  '  Balfour  206,  c  zxxiv. 

'  IntKiduction,  chap.  viL  toI  i.  p.         *  2  Staii,  ii.  33;  fiankt  and  Ersk. 

W.  ut  tup. 
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[117]  summons,  and  although  it  was  not  libelled  that  the  ground 
was  displenished  ;^  and  in  some  instances  the  rule  [^was  applied 
where  a  part  only  of  the  rent  was  in  arrear,  more  especially  if  the 
tenant  was  vergena  ad  inopiamy  or  too  poor  to  cultivate  properly.* 
But  notwithstanding  that  the  tenant  was  vergens,  if  he  was  not  in 
arrear,  action  did  not  lie.'  This  severity  was  afterwards  relaxed, 
and  declarator  to  find  caution  for  the  rent,  or  else  to  remove,  was 
not  sustained  unless  two  terms  of  the  rent  remained  unpaid.*  But 
recurrence  was  afterwards  had  to  the  stricter  rule,  for  it  was  held 
that  where  a  year's  rent  is  due  preceding  the  citation,  or  even  at 
litiscontestation,  it  is  competent  for  the  landlord  to  insist  that  the 
tenant  shall  pay  the  arrears  and  find  caution  in  time  coming,  or,  in 
default,  shall  remove.* 

The  doctrine  that  where  the  rents  of  two  years  were  due,  an 
irritancy  took  place,  and  that  it  was  competent  for  the  landlord  to 
declare  the  lease  void,  was  throughout  held  to  be  undoubted.* 
Action  to  find  caution  to  remove  was  at  one  time  sustained,  although 
the  tenant  had  neither  a  rental  nor  a  written  lease.^  But  this  was 
afterwards  overruled,  because,  being  an  extraordinary  remedy,  it 
ought  not  to  be  granted  where  the  proprietor  had  an  ordinary 
remedy  by  removing  the  tenant  upon  a  warning.^ 
Bantai  2d,  In  rental  rights  there  is  generally  a  clause  that  the  rentaller 

SS2ed  by  ^hall  neither  assign  nor  sublet.  In  the  assignation  of  a  common 
assiguttion.  lease,  the  violation  of  such  a  clause,  if  there  be  no  conventional 
irritancy,  operates  only  the  avoidance  of  the  assignation,  but  not  a 
forfeiture  of  the  lease.  But  if  a  rental  right  be  assigned  or  sublet, 
not  only  is  the  deed  void,  but  the  right  of  the  rentaller  is  forfeited. 
The  forfeiture  proceeds  upon  the  penal  doctrine  that  the  rental 
right  having  been  granted  out  of  special  favour,  the  rentaller  is  to 
be  punished  on  account  of  his  ingratitude  towards  the  proprietor, 
by  having  attempted  to  transfer  the  possession  to  another  without 
the  proprietor's  consent.®  Even  where  there  was  no  express  clause 
of  seclusion,  but  the  rental  was  granted  without  mention  [of  heirs 
or  assignees,  the  rental  was  forfeited  by  an  assignation.^® 

Although  not  the  whole,  but  more  than  the  half,  of  the  lands 
should  be  assigned  or  sublet,  the  forfeiture  operates,  on  the  same 


1  Lawson  r.  Scott,  1627,  Mot.  15,302. 
Stevenson  v.  Job,  1629,  Mor.  15,303. 

2  Stevenson  v.  Job,  ut  sup,  Fisher  v. 
Tumbnll,  1632,  Mor.  15,303.  Waugh- 
ton  V.  Aitken,  1633,  Mor.  16,304. 

3  Earl  of  Moray  v.  Hume,  1662,  Mor. 
16,304. 

*  Lady  Binning  v,  Sinclair,  1672,  Mor. 
15,304,  10,382. 


^  Alexander  v,  Jackson,  1744,  Mor. 

15,306. 
^  Alexander  v,  Jackson,  tU  9up, 
^  Comegie    v.    Tenant,    1622,    Mor. 

15,302. 

*  Straerly  v,  Lundie,  1628,  ib. 

•  2  Stair,  ix.  20;  2  Mackenzie's  Inst, 
vi.  10;  2  Bankt  ix.  42;  2  Ersk.  vi.  38. 

^^  Lockhart  v.  Tenants  of  Bothwell, 
1630,  Mor.  7196. 
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[118]  principle  as  did  recognition  in  feus.^  But  this  will  not  hold 
if  less  than  the  half  he  assigned,  except  as  to  the  part  actually 
assigned.'  Nullity  was  the  effect  of  excambion  also.  A  rentaller  ExcamWon 
excambing  by  compact  with  another  rentaller,  where  the  rentals  ^  "^  "* 
were  both  of  a  like  quantity  of  ground,  and  where  the  excambion 
took  effect,  it  was  decided  that  the  rental  was  extinct,  notwith- 
standing a  provision  in  the  contract  that  if  the  proprietor  should 
not  acquiesce,  the  contract  should  be  null.  This  provision  was 
deemed  to  be  elusory,  as  in  the  case  of  a  vassal  of  ward  lands  dis- 
poning, which  cannot  save  from  recognition.  But  where  the  con- 
tract never  took  effect,  and  both  parties  remained  in  the  natural 
possession  of  their  own  lands,  there  was  no  forfeiture.* 

In  certain  cases  forfeiture  did  not  result,  let,  Although  the  Exceptions, 
rental  contained  an  irritant  clause,  if  the  rentaller  made  any  aliena- 
tion or  disposition,  the  grant  of  a  lease  to  his  eldest  son  did  not 
create  a  nullity.*  2c?,  An  assignation  made  by  a  rentaller  in  favour 
of  his  own  children  was  held  not  to  be  such  a  deed  as  made  the 
rental  fall,  especially  as  he  retained  the  possession  along  with  his 
children.^  Sd,  A  rental  was  found  not  to  fall  by  being  assigned 
where  it  bore  a  power  to  remove  output  and  input  tenants,  and  to 
let  subtacks,  and  give  subaltern  rights,®  contrary  to  an  older 
decision  in  which  such  a  power  was  not  held  to  entitle  the  rentaller 
to  assign,  nor  held  to  bar  the  forfeiture.^  But  where  an  assigna- 
tion of  a  rental  had  taken  effect  by  possession,  which  was  a  forfei- 
ture of  the  rental,  a  subset  from  the  rentaller  to  the  assignee,  after 
the  irritancy  had  been  incurred,  was  not  found  suflBcient  to  support 
him  in  possession.^  And  4^A,  The  inputting  of  subtenants  has  not 
the  effect  of  forfeiting  a  rental  right  where  there  is  no  subtack, 
disposition,  or  other  deed  done  in  writ.^ 

And  3<i,  Attempts  were  made  to  create  an  irritancy  upon  the 


1  Stair,  BaiLkt,  and  Eisk.,  ut  sup.  L. 
Craigie  Wallace  v.  Tenants,  1623,  Mor. 
7191,  6432. 

2  Hamilton  t?.  Boyd,  1610,  Mor.  7188. 
Nicolson  V.  Bonar,  1622,  Mor.  7190.  L. 
CKugie  Wallace,  ut  swp, 

3E.  of  Galloway  v.  Burgesses  of  Wig- 
ton,  1631,  Mor.  7194. 

*  E.  of  Koxburgli  v.  Gray,  1622,  Mor. 

7189. 
«  Lady  Maxwell  v.  Tenants,  1630,  Mor. 

7197. 
•L.  Ley  «;.  Kirkwood,  1629,   Mor. 

7196. 
^  L.  Craigie  Wallace  v.  Tenants,  tU 

^  L.  of  Johnston  v,  Johnston,  1632, 
Mor.  7198. 


•  L.  Cleghom  v.  Crawford,  1633,  Mor.  Modem 
7199.    Although  rental  rights  are  sel-  practice  of 
dom  granted  in  modem    times,  they  subBettmg 
form  a  valuable  species  of  property  in  ?°^  ^^1 
some  parts  of  the  country.    The  rental-  ^ei^  ' 
lers  are,  in  common   parlance,  styled 
"  proprietors,"  and  it  is  understood  that 
they  actually  exercise  the  powers  of 
proprietors,  by  assigning,  subletting,  or 
granting  securities  over    their    rental 
rights.      Whether   these    transactions 
ought  to  be  set  aside,  upon  the  doctrine 
of  tne  older  decisions  (which  is  still  law), 
or  ought  to  be  supported  upon  the  prin- 
ciple of  consuetude  or  oiwavm/waii  error, 
would  form  an  important  and  difficult 
question. 
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No  irritoncy  [119]  ground  that  the  lessee  had  suffered  the  subjects,  as  woods  or 
lrabj^°?*ii  houses,  to  be  destroyed  or  to  fall  into  decay.  No  irritancy  was 
Into  decay,  jj^j^j  f^  hsLYB  been  incurred,  but  merely  an  emergence  of  a  right  to 

damages.^ 
Bemoriiig  But  in  au  aualogous  case  an  action  of  removing  was  sustained, 

ing  iMdiord  A  farm  was  wholly  used  for  cattle  taken  in  to  graze,  and  conse- 
hyuS^^  quently  there  was  no  hypothec.  The  landlord  was  successful  in  an 
in  cattle  to  actiou  of  removing,  brought  on  the  ground  that  he  was  thus  de- 
prived of  the  legal  security  for  his  rent.^ 


grue 


Art.  2.—  The  fluctuations  relative  to  the  irritancy  ob  non  solutum  canonem, 

forniM^     combined  with  the  propriety  of  preventing  desertion  or  continued 

g^^^  neglect  of  cultivation,  required  the  establishment  of  a  definite  and 

1766.         permanent  rule.     This  was  effected  by  the  Act  of  Sederunt,  14th 

December  1756.     The  preamble  (already  detailed)*  assumes  the 

injury  arising  to  agriculture  from  the  existing  law  and  the  neces- 

irritancy  by  sity  of  a  remedy.     By  sec.  4  it  is  provided  that,  where  a  tenant  has 

jmin'^   irritated  his  lease  by  suff'ering  two  years'  rent  to  be  in  arrear,  it 

'"^'        shall  be  lawful  to  the  lessor  to  declare  the  irritancy  before  the 

Judge  Ordinary,  and  to  insist  on  a  summaiy  removing  before  him, 

in  which  action  he  shall  be  entitled  to  find  the  irritancy  incurred, 

and  to  decern  in  the  removing. 

BemoTing  By  sec.  5  it  is  provided  that  if  a  tenant  shall  (1st)  run  one 

to'i£d  aw-  ^^^^  years'  rent  in  arrear,  or  (2d)  desert  his  possession  and  leave 

tionwhen    it  uulaboured,  action  may  be  raised  before  the  Judge  Ordinary, 

year  in       who  may  decom  him  to  find  caution  within  a  limited  time,  first, 

haa  deeerted  ^^^  arrears,  and  second,  for  the  rent  of  the  five  succeeding  crops,  or 

the  farm,     during  the  currency  if  the  lease  shall  be  of  shorter  duration  than 

five  years ;  and  on  failure,  to  decern  him  to  remove,  and  eject  him 

in  the  same  way  as  if  the  lease  were  determined  and  the  lessee  had 

been  legally  warned  in  terms  of  the  statute. 

These  are  separate  provisions,  each  declaratory  of  the  rules  of 
common  law,  according  to  which  the  lessee,  if  one  year's  rent  was 
due,  was  bound  to  find  caution,  and  if  rent  for  two  years  was  due,  au 
irritancy  was  incurred.  So  far  the  power  of  the  Court  was  as  un- 
doubted as  its  exercise  was  sound.  Nor  did  the  Court  exceed  their 
powers  by  the  declaratory  provision  relative  to  desertion  and  de- 
fault of  cultivation.  For  although  this  irritancy  does  not  appear 
to  have  been  embodied  in  words  in  the  older  authorities,  it  was  in 
accordance  with  their  spirit,  as  well  as  in  conformity  with  the 

1  D.  of  Lennox  i\  Houston,  1628,  *  M'Kie  v,  Nabony,  1780,  Mor.  6214. 
Mor.  7201.  D.  of  Roxburgh  v.  Kerr,  *  Supra,  chap.  It.  of  this  book,  vol  ii. 
1720,  Mor.  7202.  pp.  40,  41. 
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Roman  law,  on  which  the  [120]  doctrine  of  irritancy  was  founded. 
The  Court  did  exceed  their  powers  when  they  transferred  from 
themselves  to  an  inferior  judge  an  important  part  of  their  private 
jurisdiction,  involving  functions  of  a  high  class,  and  nice  and 
difficult  duties.^  But,  for  the  same  reasons  as  were  formerly  stated 
relative  to  the  rules  superseding  statutory  warning,  this  provision 
lias  now  acquired  the  force  of  law. 

In  construing  the  Act  of  Sederunt  in  relation  to  rent,  it  has  Art  3.— 
been  decided,— ;/?r»^,  that  a  tenant  cannot  be  decerned  to  remove  or  ^^l^^^fAct 
to  find  caution  unless  he  be  a  full  year's  rent  in  arrear  at  the  date  ^f^^^^rwu, 
of  the  decree ;  but  that,  if  the  amount  of  a  year's  rent  be  due,  it  is 
of  no  consequence  whether  it  be  the  rent  of  a  single  crop,  or  made 
up  of  the  rents  of  several  years.*  Second^  That  the  landlord  is  not 
bound  to  accept  of  partial  payments.'  Debts  of  the  landlord,  or 
even  public  burdens  aflFecting  the  same,  paid  by  the  tenant  without 
authority,  will  not  be  brought  in  computo  to  diminish  the  year's 
rent  due.*  The  doctrine  has  been  deemed  applicable  to  compulsory 
payments  obtained  by  the  landlord,  as  the  criterion  is  formed  by 
the  fact  of  a  full  year's  rent  being  due  at  the  commencement  of 
the  process.  And  therefore  it  has  been  held  that  the  removing  of 
a  tenant  on  the  Act  of  Sederunt,  as  in  arrear  of  rent,  is  not  pre- 
vented by  the  recovery  of  the  arrear  in  the  course  of  legal  dili- 
gence.* But  a  landlord  is  bound  to  give  credit  for  improvements 
executed  by  the  tenant  under  a  stipulation  in  his  lease,  without 
his  having  established  his  claim  by  an  action  of  constitution.^ 
On  the  same  principle,  a  tenant  having  used  inhibition  upon  an 
action  of  damages  against  his  landlord,  and  the  inhibition  having 
been  recalled  on  caution  for  a  limited  sum,  in  addition  to  certain 
rents  retained  by  the  tenant,  but  the  landlord  not  having  availed 
himself  of  this  recall,  it  was  held,  in  an  action  of  removing  under 
the  Act,  proceeding  on  the  ground  that  the  tenant  was  more 
than  one  year's  rent  in  arrear,  that  the  rents  retained  by  him 
might  be  taken  into  .calculation,  so  as  to  bring  the  case  within 
the  Act.^ 

Third,  The  rent  must  be  due  to  the  pursuer  of  the  removing  Constmc- 

tion — con- 
tinued, 

^  RosB  on  Remov.  99-100.  *  Low  v,  Knowles,  ut  sup,    Reid  v. 

>  Campbell  v.  Robertson,  1763,  Mor.  Marshall.  1803,  Hume  569,  referred  to 

13,867.    Low  V.  Knowles,  1796,  Mor.  in  2  Bell  on  Leases,  42-3^  Bell's  Pr. 

13,873.     Urquhart  v.  Hay  M'Kenzie^  1251.     [See  Sutherlajid  v.  Mackenzie, 

1824,  3  S.  84.  6  June  1854,  26  Jur.  466.] 

'  Bell's  Pr.  1251 ;  More's  Notes,  ccxiz.  ^  Urquhart  v.  Hay  Mackenzie,  ut  mp. 

Low  V.  Knowles,  ut  sup.    Carruthers  v,  ^  Hamilton  v.  Cuthill,  9  July  1831,  4 

M*Garroch,  1780,  Mor.  13,869.  D.  and  A.  297,  9  S.  926. 

*  Carruthers  v.  M'Garroch,  ut  sup. 
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viz.,  to  the  heritor  himself,  or  if  he  be  dead,  to  his  heir.  In  conse- 
quence, where  the  [121]  arrears  are  due  to  the  landlord's  executor, 
the  heir  is  not  entitled  to  pursue  under  the  Act.^  Fourth^  That 
the  Act  applies  only  to  liquid  annual  payments,  and  not  to  illiquid 
prestations;  but  kain  converted  are  computed.*  Fifths  That  it 
also  applies  in  the  case  of  tacit  relocation ;  and  therefore  an  action 
of  removing,  founded  upon  the  irritancy  of  being  in  arrear  of  the 
rent  of  two  years,  is  competent  against  a  tenant  possessing  under 
a  verbal  lease  from  year  to  year ;  and  the  tenant  must  find  caution 
for  arrears  and  future  rents  before  he  can  be  heard  against  the 
alleged  existence  of  the  arrears.'  But  sixths  it  has  been  decided 
that  a  tenant,  having  been  interpelled  by  diligence  from  payment 
.  of  rent,  was  not  liable  to  have  his  lease  irritated  under  the  Act  of 
Sederunt  as  being  in  arrear  of  rent.*  And  seventh^  it  has  been  held 
that  the  Act  of  Sederunt  does  not  apply  where  a  year's  rent  is  not 
due,  and  the  farm  is  not  deserted  and  left  unlaboured.^ 
What  18  The  construction  relative  to  desertion,  or  leaving  the  ground 

Desertiont  imiaboured,  has  been  favourable  towards  the  tenant  where  no 
fault  is  attributable  to  him.  This  doctrine  was  established  by  a 
case  which  occurred  soon  after  the  Act  was  passed.  A  violent 
frost  having  succeeded  wet  weather,  and  continued  late  into  the 
season,  and  a  pretence  having  been  thus  afforded  to  a  landlord  that 
the  lands  were  unlaboured,  he  brought  an  action  before  the  Sheriff 
under  this  provision  of  the  Act,  obtained  a  decreet,  and  ejected  the 
principal  tenant  and  fifteen  families  of  cottars  in  a  severe  storm  of 
snow.  Three  of  the  neighbouring  tenants,  out  of  compassion,  took 
the  farm  for  that  year,  although  the  season  was  far  advanced, 
restored  the  houses  to  the  inhabitants,  and  though  these  inhabi- 
tants had  been  removed  for  leaving  the  lands  unlaboured,  the  new 
possessors  cleared  £100  of  profit,  and  bestowed  it  on. the  sufferers. 
The  tenant  having  raised  an  action  of  damages,  the  landlord 
defended  himself  upon  a  strict  construction  of  the  powers  given  by 
the  Act.  But  the  Court,  justly  deeming  that  the  purpose  of  the 
Act  had  been  grossly  perverted,  awarded  to  the  tenant  damages 
and  expenses  to  the  amount  of  £500,  an  unusually  large  quantum 
at  the  period.*  In  more  recent  times,  and  in  cases  of  a  much  less 
oppressive  nature,  there  has  been  the  same  equitable  leaning.  A 
landlord  raised  an  action  on  the  Act,  alleging  that  a  half-year's 

1  Lord  Elibank  v.  Hay,  1780,  Mor.  *  Gordon  and  MT)onald  v.  E.  of  Fife, 

13.868,  Hailes  847.  1825,  4  S.  229. 

^  E.  and  Countess  of  Morton  v.  Mnr-  *  Abercromby  v.  Finlay,  1816,  Hume 

ray's  Reprs.,  1793,  Mor.  13,872.  687,  689. 

'  Monro  v.  Brown,  16  June    1827,  •  Brown  v,  L.  of  C,  1758,   n.   r., 

F.C.  664^  6  S.  807.  detailed  in  Ross  on  Bemov.  104-7. 
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rent  was  due,  that  another  would  be  due  at  the  ensuing  term,  and 
that  the  tenants  had  deserted  possession,  by  having  been  imprisoned 
for  revenue  [122]  penalties.  He  afterwards  accepted  of  a  partial 
payment,  and  obtained  a  decreet  in  absence  ordaining  the  tenants 
to  find  caution  for  the  five  following  crops.  The  tenants  in  a  bill 
of  suspension  pleaded  that  ex  facie  of  the  summons  a  year's  rent 
was  not  due,  and  that  as  they  had  merely  been  thrown  into  prison 
for  a  few  weeks,  it  was  impossible  to  hold  that  they  had  deserted 
possession  so  as  to  subject  them  to  the  penalties  of  the  Act.  The 
landlord  urged  that  they  must  be  held  to  have  deserted  the  posses- 
sion so  as  to  entitle  him  to  caution  in  terms  of  the  Act,  but  the 
Court  refused  to  ordain  the  defenders  to  find  it,  thereby  holding 
that  there  had  not  been  desertion.^ 

But  a  contrary  doctrine  has  prevailed  where  the  tenant  was  in  Desertion- 
fault.  The  doctrine  was  laid  down,  that  as  a  tenant  had  left  the  ^  ^  ' 
kingdom,  and  had  thereby  withdrawn  himself  from  the  jurisdiction 
of  the  courts  of  this  country,  he  must  be  held  as  having  abandoned 
his  lease,  and  that  as  the  farm  remained  without  a  tenant,  the 
landlord  was  entitled  to  enter  to  the  possession.^  Although  the 
case  involved  special  matter,  it  has  been  deemed  that  this  doctrine 
was  laid  down  as  a  rule  of  law.^  On  the  same  principle  (combined, 
however,  with  special  matter)  removing  was  decreed  against  a 
tenant  who  had  gone  to  America  and  left  his  farm  partly  unlaboured 
and  displenished,  though  his  wife  and  family  continued  to  dwell  in 
the  farm  onstead.*  So,  a  servant  having  become  bankrupt  and  left 
the  country,  a  process  of  removing  was  held  to  lie,  it  being  fixed 
law  that  such  an  act  amounted  to  desertion  or  abandonment.'  But 
it  is  not  an  irritancy  of  a  lease  that  one  out  of  two  joint-tenants 
settles  out  of  Scotland,  the  other  continuing  there  and  managing 
the  farm  and  paying  the  rent.® 

The  Act  of  Sederunt,  both  in  the  preamble  and  the  enacting  Art.  4.— 
clauses,  is  applicable  only  to  agricultural  subjects.     It  has  not  Act  of 
therefore  been  deemed  to  be  applicable  to  mines  and  collieries,  as  f^^^ 
was  shewn  when  treating  of  the  warning  under  the  Act,  which  is  ^J^[^' 
requisite  upon  the  expiration  of  the  lease.^    The  same  construc->ecto. 
tion,  it  has  been  said,  applies  to  fisheries.®    What  rule  would  be 

1 W.  and  A.  Jamieson  v.  Gordon,  1828,  ^  Cossar  v.  Home,  8  Feb.  1847,  9  D. 

6  S.  788.  617,  19  Jur.  228. 

'  E.  of  DalhouBie  v.  Wilson,  1802,  ®  Honeyman  v.  T.  and  A  Gordon, 

Mor.  15,311.  1806,  Hume  824. 

^  Baron  Hmne  in  Axnot  v.  Bell,  1806,  ^  Sujp,  cliap.  ix.  of  this  book,  sec  2, 

Hume  .576.  vol.  ii  p.  86. 

^  Aznot  V.  Bell,  ut  mp.  ^  2  Bell  on  Leases,  42-3,  Note  n. 
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applicable  to  the  numerous  and  important  leases  of  such  subjects 
has  [123]  not  hitherto  been  practically  ascertained.  The  rule  of 
the  older  law,  as  settled  immediately  before  the  passing  of  the  Act, 
was  very  similar  to  the  provisions  of  the  Act,  with  the  exception 
that  the  action  was  only  competent  before  the  Court  of  Session.^ 
No  great  practical  inconvenience  therefore  is  likely  to  arise  in  con- 
sequence of  those  subjects  being  excluded  from  the  operation  of 
these  provisions.  But  it  deserves  consideration  whether,  for  the 
sake  of  uniformity,  the  same  rule  should  not  be  applied,  not  by  an 
Act  of  Sederunt,  but  by  statute. 
Urban  sub-  Urban  subjects  are  for  the  same  reasons  excluded  from  the 
jecte.  provisions  of  the  Act.  The  older  rule  applicable  to  them  was 
that  the  tenant  might  be  removed  if  he  were  behind  in  payment 
of  his  rent,  unless  he  found  caution  as  to  the  future  in  the  same 
manner  as  tenants  of  lands  in  the  country.*  This  rule,  it  has  been 
suggested,  may  still  be  held  applicable,*  and  such  is  the  result 
deducible  from  a  comparatively  recent  decision.  Two  out  of  three 
joint  proprietors  having  executed  a  poinding  and  sale  of  their 
tenant's  whole  effects  under  a  bill  past  due  about  five  years,  and 
said  to  be  included  in  a  discharge  granted  by  them  subsequent  to 
its  date ;  and  having  out  of  the  proceeds,  as  in  character  of  intro- 
mitters  with  the  tenant's  effects,  paid  the  rent  which  was  to  become 
due  to  themselves  and  their  co-proprietor  at  the  next  term,  were 
held  entitled,  along  with  their  co-proprietor,  to  have  the  tenant 
removed  at  that  term  in  respect  of  his  house  being  displenished, 
unless  he  could  bring  new  furniture  into  it  or  find  security  for  the 
next  year's  rent.* 


Section  II. — ^Conventional  Irritancy. 


Art.  1.— 


A  conventional  irritancy,  being  the  deliberate  agreement  of 

^^^Lr^  parties,  is  interpreted  much  more  strictly  than  is  a  legal  one, 

conventional  becauso,  whilc  the  latter,  although  existing  in  law,  may  not  have 

''^^'"'**^'     been  deliberately  contemplated,  the  former  must  necessarily  be  in 

view,  as  being  the  result  of  the  act  of  the  parties.     Principle, 

therefore,  sanctioned  by  practice,  has  enforced  a  rigid  construction, 

although  serious  hardship  should  be  the  consequence.^ 

1  Alexander  v,  Jackson,  1744,  Mor.  *  Adam  v.  H.  and  J.  M/Dongal  and  J. 
16,306.  And  cases  relative  to  Juris-  Feigusson,  1830,  8  S.  457,  2  6.  and  A. 
diction,  cited  mfra,  sec.  3,  vol.  ii  p.  132.  243. 

2  Cunningham  v,  Halliburton,  1677,  *  2  Bankt.  ix.  23;  2  Ersk.  vi.  44,  Notes 
Mor.  15,306,  13,801.  127;  and  2  Stair,  ix.  43,  Brodie's  Note, 

'  Bell  on  Leases,  ut  aup,  art.  vL  and  cases  cited. 
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[124].  In  discussing  the  different  clauses  of  the  lease  it  was  Art.  2.— 
stated   that  in  order  to  secure  regular   payment  of  the  rent  a  n^Iir»oiSimi 
declaration  is  sometimes  introduced  bearing  that  if  one   whole  "°"*"^ 
year  8  rent  shall  remain  unpaid  after  the  term  of  payment  specified, 
or  if  two  years'  rent  be  allowed  to  run  into  the  third  unpaid, 
the  lease  shall,  in  the  option  of  the  lessor,  be  null   and  void 
without  any  procedure  of  law,  and  the  irritancy  shall  not  be 
purgeable.^ 

Clauses  of  this  nature  in  leases  are  of  ancient  standing.  The  Meting  of 
decisions  have  fluctuated.  Originally  the  expiration  of  two  years  of  irritancy, 
appears  to  have  been  deemed  sufficient.  For  three  persons  having 
been  bound  in  a  tack  (having  a  clause  irritant  in  case  two  years' 
rent  should  run  into  the  third),  one  of  whom  was  to  enjoy  during 
his  life,  and  the  other  two  thereafter  until  the  expiration  of  the 
tack,  the  liferenter  having  failed  to  pay  one  year,  and  the  two  others 
another  year,  it  was  decided  that  by  these  failures  the  lease  was 
forfeited  as  to  all  of  them.*  In  two  subsequent  cases,  which 
occurred  at  long  intervals,  it  was  held  that  if  a  clause  bore  that 
the  lease  should  be  irritated  if  two  terms  ran  into  one  by  the 
expiration  of  two  terms  without  payment,  the  lease  should  be  void; 
but  where  it  bore  that  two  terms  should  run  into  the  third  unpaid, 
it  was  requisite  that  three  terms  complete  should  expire  before  the 
lease  could  be  irritated.*  Ultimately  recurrence  was  had  to  the 
Bound  doctrine,  that  the  expiration  of  two  years  was  sufficient.  It 
was  held  that  the  natural  signification  of  the  clause  simply  was, 
that  the  rent  of  two  years  shall  remain  unpaid,  because  it  is  incon- 
sistent that  two  years'  rent  should  remain  unpaid  without  running 
into  a  third.*  This  rule  is  accordingly  deemed  to  have  been  estab- 
lished,* And  its  soundness  receives  confirmation  from  the  arrears 
of  two  years  having  been  adopted  in  the  Act  of  Sederunt  as  war- 
ranting a  judicial  application. 

There  are  two  recent  cases  in  which  clauses  of  this  nature  have  Demons 
been  construed.  The  first  is  simple  and  conformable  with  the^"n^**^^ 
principle  of  the  doctrine  which  has  been  stated.  It  was  stipulated 
that  if  one  year's  rent  should  remain  unpaid  after  the  expiration 
of  the  terms  of  payment,  the  lease  should  ipso  facto  be  void ;  and 
it  was  held  that  the  tenant  being  a  year  in  arrear  was  under 
[125]  legal  obligation  by  his  lease  to  remove.®    The  second  case 

^  Supra,  book  iii.  chap.  iv.  sec.  2,  vol.  Smitb  v.  Earl  Marisclial,  1673,  Mor. 

i  p.  388  ;  2  Ross'  Lect.  497-9;  1  Jurid.  7185. 

Styl.  630;  Bell's  Pr.  1249.  *  Lady  Barrack  and  Husband  v.  Tacks- 

'  L.  of  Gosford  v.  Tenants,  1687,  Mor.  men  of  Keisgill,  1729,  Mor.  7186. 

7181.  ^  Bankt.  ut  sup.;  2  Ross'  Lect  498-9. 

•  Seton  t7.  Seton,  1611,  Mor.  7184.  «  Fraser  v.  M.  of  Abercom,  27  Nov. 

1836,  F.C.  66. 
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Art. 3.—  Procedure  may  be  had  either  before  the  Court  of  Session  or 

procedure,   before  the  Sheriff  Court  if  no  declarator  be  necessary. 

gj|2*^'  When  before  the  former,  the  process  is  a  summons  of  declarator 

of  irritancy  by  reason  of  not  payment  of  the  rent,  and  it  contains  a 
conclusion  for  payment  of  arrears.  An  amendment  of  the  libel 
was  allowed  in  a  removing,  to  the  effect  of  adding  a  conclusion 
[131]  for  payment  of  bygone  rents.^  The  summons  first  sets  forth 
the  lease,  subjects,  and  amount  of  rent.  2d,  It  embodies  the  pro- 
vision that  in  case  two  years'  or  two  terms'  rent  (according  to  the 
stipulation)  shall  remain  unpaid  until  a  third  becomes  due,  the 
lease  shall  be  void,  and  the  landlord  entitled  to  enter  into  pos- 
session. 3(2,  It  bears  that  the  rent  has  become  due,  and  that  the 
irritancy  has  been  incurred,  but  that  the  teuant  has  disobeyed  the 
requisition  to  remove.  And  ith,  it  concludes  that  the  forfeiture 
shall  be  declared  and  the  tenant  decerned  to  remove,  and  also  to 
pay  arrears.  The  form  of  the  summons  and  the  procedure,  in- 
cluding the  inducice,  must  be  in  conformity  with  the  provisions  of 
the  [31  and  32  Vict.  c.  100.]  ^  It  may  be  deemed  that  a  full  double 
is  requisite  for  service ;  before  the  summons  is  brought  into  Court 
it  must  be  printed.' 

fflieriff  If  the  procedure  be  before  the  Sheriff  it  may  vary,     let,  Tliere 

may  be  a  declarator  of  irritancy  for  not  payment  of  the  rent,  pro- 
ceeding on  an  irritant  clause  in  the  lease.  This  summons  is  in 
substance  the  same  as  before  the  Supreme  Court.*  2d,  There  may 
be  a  declarator  of  irritancy  where  the  tenant  has  run  two  years 
into  arrear.  After  the  lease  has  been  narrated  there  is  recited  the 
fourth  clause  of  the  Act  of  Sederunt;  and  on  the  allegation  that 
two  years'  rent  is  due,  whereby  under  the  provisions  of  the  Act 
the  tenant  has  irritated  his  lease,  there  are  conclusions  that  it  shall 
be  declared  that  the  lease  has  been  irritated,  and  the  tenant  de- 

Feb.  1829;   and  though  an  action  of  having  been  conjoined,  suspended  the 

that    nature    were  competent   in    the  letters    simpliciter,    and    repelled    the 

Sheriff  Court,  it  may  be  doubted  whether  defences  in  the  declarator.     The  judg- 

thecomplainer  was  bound  to  find  caution  ment  was  brought  under  the  review  of 

for  violent  profits  in  initio  litis,  for  it  is  the  Court  by  B,  on  points  not  connected 

only  in  orainary  removings,  under  the  with  the  law  of  lease.    And  as  the 

Statute  or  Act  of  Sederunt,  tiiat  caution  trustee  acquiesced  in  the  interlocutor 

can  be  required,  not  in  extraordinary  of  the  Lord  Ordinary,  the  important 

removings.     Douglas  v,  Edington,   18  questions  involved  were  not  submitted 

Feb.   1628,   Mor.   13,892.     The   Lord  to  the  cognisance  of  the  Court     Rae  v. 

Ordinary  expresses  no  opinion  on  these  Henderson,  23  Feb.  1837,  15  S.  653. 

points,  some  of  which  have  not  yet  been  ^  Wamphray  v.  Irvine,  1693,  4  B.  S. 

argued,  but  he  thinks  they  warrant  him  49. 

to  pass  the  bill  on  juratory  caution."  ^  Supra,  chap,  vi  sec  2,  of  this  book, 

The  bill  was  accordingly  passed,  and  a  vol.  ii  p.  62. 

declarator  having  been  raised  by  the  *  3  Jurid.  StyL  188-9,  and  Note, 

trustee,  the  Lord  Ordinary,  the  actions  *  Fraser's  Jud.  Fro.  214-16. 
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cemed  to  pay  and  remove.^  3d,  There  may  be  a  summons  of 
remoying  and  for  damages  against  a  tenant  for  not  possessing, 
€tockingy  and  labouring  bis  farm,  of  which  the  conclusions  are  that 
nnless  the  farm  be  properly  stocked  the  lease  shall  be  declared  to  be 
at  an  end,  and  the  pursuer  entitled  to  enter  into  possession.^  Or 
ith,  there  may  be  a  summons  to  oblige  a  tenant  to  find  caution  for 
the  five  subsequent  crops.  This  summons  sets  forth  the  lease  and 
the  fifth  section  of  the  Act  of  Sederunt,  and  that  the  lessee  is  one 
year's  rent  in  arrear,  or  has  deserted  his  possession  and  has  suffered 
part  of  the  farm  to  remain  unlaboured.  The  summons  concludes 
that  the  lessee  shall  find  caution  for  a  specific  sum  as  the  rent  of 
the  farm  for  the  five  following  crops,  and  that  on  failure  to  find 
such  caution  he  shall  be  decerned  to  remove.  This  application 
must  be  in  the  form  of  a  regular  action,  conformably  with  the 
provisions  of  the  16  and  17  Vict.  c.  80,  A  summary  application  or 
petition  is  not  competent.* 

Although  it  is  advisable  that  the  summons  should  be  in  ac- 
cordance with  the  Act  of  Sederunt,  it  has  been  held  that  no  precise 
[132]  form  is  necessary,  and  that  if  the  facts  are  stated  and  re- 
moval craved  it  will  be  sufficient.  In  consequence,  a  summons  of 
removing  praying  to  have  the  tenant  ordained  "to  make  payment 
of,"  instead  of  "to  find  caution"  for  the  arrears  due,  (the  decreet 
being  in  conformity  with  the  Act),  was  held  to  fall  under  the  Act, 
and  not  to  be  Uable  to  be  advocated  without  caution,  but  advocation 
was  allowed  on  juratory  caution  in  the  special  circumstances  of  the 
case.*  Nor  can  this  be  deemed  to  be  at  variance  with  a  preceding 
case,  in  which  a  bill  of  suspension  was  passed,  one  of  the  reasons 
being  that  the  summons  of  removing  did  not  conclude  to  have  the 
irritancy  declared,  but  merely  to  have  the  tenant  removed,  and 
that  the  Sheriff  had  not  found  that  the  irritancy  had  been  incurred  ;* 
because,  ^rs^,  there  were  other  reasons  apparently  decisive,  and  the 
xeport  does  not  bear  on  what  particular  reason  the  judgment  was 
rested;  and  second,  there  was  the  fact  that  the  Sheriff"  had  not 
found  that  an  irritancy  had  been  incurred.  But  if  this  case  should 
be  thought  obstant,  it  must  be  held  to  have  been  overruled  by  the 
subsequent  one. 

Section  IV. — Purgation. 

The  severe  consequences  of  irritancy  have  induced  the  admis- 
fiioTi  01  the  equitable  doctrine  of  purgation,  by  which  the  defender, 


^  Fraaer's  Jud.  Pro.  220-1. 
*  Praser's  Jud.  Pro.  211-12. 
'  2  Bell  on  Leases^  44,  Note  o. 


*  W.  and  A.  M'AUester  t;.  Spiott,  24 
Dec.  1826,  F.C.  217,  4  S.  363. 

6  M'Chiistie  v.  Kea,  14  May  1826,  4 
S.  11. 
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by  making  payment  before  decree,  may  be  secured  from  forfeittire. 
In  legal  irritancies  purgation  is  uniformly  admitted,  but  in  con- 
ventional irritancies  exclusion  of  purgation,  subject  to  modifica- 
tions, is  the  rule. 

f^2^  1«^,  The  period  from  which  the  irritancy  propter  non  solutum 

^hfoi  canonem  was  held  to  operate  was  not  from  the  time  of  the  first 
failure,  but  only  from  the  time  when  the  action  was  raised.^  Along 
with  this  there  went  the  co-ordinate  rule  that  the  lessee  should  be 
allowed  to  purge  by  making  payment  during  the  dependence  of  the 
suit;  and  consequently  the  irritancy  was  prevented  if  payment 
was  made  at  any  time  before  the  irritancy  was  declared.^  Even 
finding  caution  was  at  times  deemed  sufficient.'  Where,  therefore 
[133]  a  summons  of  removing  or  else  to  find  caution  for  payment 
of  the  rent  was  raised,  the  rule  was,  that  it  must  be  continued  in 
order  to  afford  the  defender  time  to  purge.*  The  rule  was  to 
ordain  the  defender  to  purge  by  making  payment  and  finding 
prospective  caution  before  a  certain  day.*  Previously  to  1756  the 
CJourt  were  in  use  to  supersede  extract  for  a  given  time,  before  the 
lapse  of  which  the  lessee  might  find  caution  for  the  arrears  and 
future  rents^  and  if  he  did  so  they  stopped  the  extracting  of  the 
decreet*  But  in  order  that  justice  might  be  done  to  the  pursuer 
of  the  removing  he  was  allowed  to  amend  his  libel  by  adding  a 
conclusion  for  arrears-^ 
ijJoToi  2(/,  While  the  process  is  in  dependence  facilities  are  given  to 

PV******  prove  that  the  lessee  has  paid,  consigned,  or  otherwise  satisfied,  or 
offered  to  pay  the  sums  claimed,  by  allowing  him  a  diligence  and 
other  means  of  investigation  and  proof.  First,  A  sublease  having 
been  allowed  to  expire  without  the  principal  lessee  having  warned 
the  sublessee  to  remove,  an  action  of  irritancy  and  removal  under 
the  Act  of  Sederunt  was  raised  before  the  Sheriff  against  the  sub- 
lessee as  Wing  two  years'  rent  in  arrear.  A  large  claim  upon 
certain  stipulations  was  pleaded  in  defence  by  the  sublessee,  and  a 
diligence  was  allowed  him  to  obtain  accounts  and  vouchers.'  And 
the  receipt  of  duty  frv^m  the  tenants  to  whom  a  rental  was  assigned 
was  held  to  purge  the  failure,  it  being  proved  that  the  master 
know  that  the  reutaller  had  disponed  his  rental  to  them.®    Second, 

» 5^ tvvu  ^.  J5Ktott>  1610  attd  16U, Mor,  15,305.    Buiden  i?.    Dick,    1683    and 

7^M,  16J>4,  Mor.  7184, 15,306. 

«  ^  lUnVt  \\.  S»;  ^  Fr^.  vl  44.  Pick  •  Alexander  r.  Jackson,   1744,  Mor. 

IK         ,  ltv<3,  Mv»r.  T^;U  A«il  7lv<4.  15.306. 

*  lU.iu^  ^.  UivMkw,  It^TU  Mor,  :JT^  '  Wamphiay  v.  Irvine,  1693,  4  B,  S. 

*  lUuuUvui  ^^.  lVuAUt*»  lt«;>>  1  R  S.     49, 

377  »  Glen  r.  M'Kenzie,  1824, 2  S.  763. 

*  Vluu   ♦<    rhitt*   1^^  Mw.  7234,        •  L.  of  Craigie  v.  Tenanta,  1623,  Mor. 

6432. 
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An  irritancy  of  a  lease  under  the  Act  was  held  to  be  purgeable  by 
consignation  of  the  arrears  before  extract  without  finding  caution 
for  the  rent  of  the  five  succeeding  crops.^  Thirds  An  action  of 
declarator  of  forfeiture  of  a  lease  upon  account  of  not  payment  of 
rent  having  been  raised,  a  judgment  ordering  production  of  evi- 
dence of  payment  within  a  given  time  was  pronounced.  An  order 
by  a  country  banker  in  favour  of  the  pursuer's  agent  was  trans- 
mitted to  him,  but  he,  alleging  that  it  did  ^not  contain  the  whole 
rent,  and  was  not  such  a  payment  as  he  was  bound  to  receive, 
refused  it,  and  having  declined  to  endorse  it  the  defenders  were 
unable  to  get  payment  of  its  contents.  A  judgment  of  irritancy 
was  pronounced  by  the  Lord  Ordinary;  but  the  money  having 
been  afterwards  obtained  the  Court  instructed  the  Lord  Ordinary 
to  repone  the  defenders  upon  payment  being  forthwith  made.^ 
Fourth^  [134]  Where  the  decreet  had  not  been  extracted  a  bill 
of  suspension  was  passed.^  But  Fifths  Although  full  payment  of 
arrears  before  decreet  is  a  good  defence  against  a  removing  on  the 
Act  of  Sederunt,  yet  the  landlord  is  not  bound  to  accept  of  partial 
payments.* 

3d,  If  decreet  be  pronounced  and  extracted,  the  right  to  purge  Pnrg»tioii 
ceases.  Where  the  decreet  is  in  foro  the  rule  is  established  by  *»  ^roSS- 
decisions.  First,  It  was  held  that  after  a  decreet  of  declarator  of  ™*^**** 
irritancy  oh  non  solutum  carvonem,  obtained  in  foro  conteniiosOy  has 
been  pronounced  and  extracted,  the  irritancy  cannot  be  purged.* 
This  decision  was  given  in  a  case  relative  to  a  feu,  but  has  been 
deemed  to  be  of  general  application.^  And  it  has  been  laid  dovm 
that  a  stricter  rule  should  be  applied  to  leases  than  to  feus,  because 
the  rent  being  held  as  adequate  value,  if  the  lease  be  annulled  the 
tenant  is  liberated  without  loss ;  whereas  in  feus  the  duty  is  far 
inferior  to  the  value  of  the  subject  and  the  vassal's  loss  is  great.^ 
Second,  The  rule  was  laid  down,  that  when  in  the  Inferior  Court 
a  decreet  of  removing  had  been  pronounced  because  the  tenant 
was  in  arrear  and  had  failed  to  find  caution  in  the  Inferior  Court, 
he  could  not,  in  a  suspension,  purge  the  irritancy  or  be  reponed 
upon  offering  caution  in  the  Court  of  Session.®  In  a  comparatively 
recent  case  it  was  argued  that  the  irritancy  established  by  the  Act 
of  Sederunt  was  purgeable  even  after  an  extract  of  the  Inferior 

»  Beirs  Ft.  1261.    M'Donald  v.  Jar-  •  Ballendean  v.  D.  of  Argyle,  1792, 

dine,  1825,  4  S.  227.  Mor.  6252. 

'  Enowles  v.  Byngs  and  Dayidson,  '  2  Ersk.  vi  44,  Note ;  2  Bell  on 

1826,  4  S.  630.  Leases,  17-18. 

«  M'Christie  v.  Kea,  1826,  4  S.  11.  ^  2  Bankt.  ix.  23 ;  2  Robs' Lect.  498-9. 

*  Carruthersv.M'Qarroch,  1780,  Mor.  *  Hunter  v.  Badenoch,   1800,   Mor. 

13,869.  App.    Removing,  No.   1.     Kinloch  v. 

Maccomie,  16  June  1812,  F.C.  p.  681. 
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Court  decree.  But  no  decision  to  that  effect  was  given  or  required, 
because  the  decree  had  not  been  extracted,  and  because,  indepen- 
dently, there  were  other  reasons  for  passing  a  bill  of  suspension.^ 
In  no  respect  therefore  is  that  an  obstant  case. 

And  4^Ay  When  the  decree  has  been  pronounced  in  absence  a 
tenant  cannot  be  reponed  if  he  have  been  regularly  cited,  and  due 
opportunity  of  purging  the  irritancy  afforded  before  pronouncing 
the  decree.  And  the  rule  has  been  applied  to  legal  as  well  as  to 
conventional  irritancies.  Although  this  rule  must  be  deemed  to 
be  the  ultimate  result,  the  decisions  have  fluctuated.  The  doctrine 
to  be  elicited  from  the  earlier  cases  is  favourable  to  the  right  of 
purgation.  In  a  suspension  of  a  decree  of  removing  on  the  Act  of 
Sederunt  the  lessee  pleaded  that  immediately  after  the  summons 
of  removing  had  been  executed  he  had  consigned  the  rents  due, 
and  that  nevertheless  the  agent  for  the  charger  had  proceeded  in 
his  process  and  obtained  decree,  and  used  a  symbolical  ejection  of 
the  suspender  from  the  farm,  of  which  however  he  continued  in 
[135]  the  possession.  The  Court  were  of  opinion  that  all  irritancies 
of  this  nature  are  purgeable  at  the  bar,  and  that  although  decree 
had  passed  in  absence  and  had  been  extracted,  it  would  be  hard 
on  that  account  to  subject  the  lessee  to  so  heavy  a  penalty,  and 
that  in  the  actual  case  the  lessee's  consignation  ought  to  be  equi- 
valent to  a  timely  purging  of  the  irritancy.  Therefore  they  sus- 
pended the  letters.* 

The  doctrine  received  confirmation  from  a  subsequent  case.  B 
pursued  a  removing  before  the  Sheriff  against  C,  who  possessed  on 
a  lease  for  nineteen  years,  and  had  fallen  into  arrears  of  more  than 
a  year's  rent.  The  defender  failing  to  appear  was  held  as  con- 
fessed, and  was  ordained  to  find  caution  for  the  arrears  or  to 
remove.  No  caution  having  been  found,  decree  was  given  in  the 
removing,  to  take  place  at  the  next  term ;  but  before  its  arrival  C 
paid  up  his  arrears.  B  notwithstanding  proceeded  to  eject  him, 
and  let  the  lands  to  another  tenant.  C  pursued  a  reduction  of 
these  proceedings,  on  the  ground  that  he  was  in  possession  in 
virtue  of  a  lease  still  current,  and  that  the  libel  before  the  Sheriff 
being  neither  laid  on  the  Act  of  Sederunt  nor  on  the  allegation  of 
the  tenant  being  in  arrear  of  rent,  the  action  was  irregular.  The 
proceedings  were  reduced,  and  C  was  found  entitled  to  enter  again 
into  possession,  and  to  remain  until  the  expiration  of  his  lease.' 
Although  the  pure  point  did  not  here  occur,  the  tendency  and 

1  M'Christie  v,  Kea,  vt  mp.  »  limes  v.  Clark,  1780,  Mor.  13,871, 

«  Campbell  v.  M'Alister,  1777;  Mor,     HaUes  876. 
7252,  and  App.  Irritancy,  No.  1;  Hailes 
742. 
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effect  of  the  decision  are  to  sustain  the  tenant's  right  to  be  reponed 
after  decree  extracted. 

But  a  different  view  was  subsequently  adopted.     It  had  been 
said  that  although  there  were  no  reported  cases  in  point,  it  was 
believed  to  have  been  repeatedly  decided  that  a  tenant  could  not 
be  reponed.^    These  decisions  have  since  been  reported.     Firsts  It  Decisions 
was  held  that  in  a  removing  on  the  Act  of  Sederunt  for  an  arrear  S?ru*{SSt 
of  rent,  a  decree  in  absence  cannot  be  suspended  on  an  offer  of  **'°*"*  *^" 

^  not  be  re- 

caution  if  not  made  timeously ;  and  the  learned  reporter  says  that  poned  after 

"  in  sundry  instances  of  this  sort  of  process,  where  the  tenant  had  decree  in 
litigated  in  the  Sheriff  Court,  the  Lords  have  refused  to  give  him  *^*°®®- 
relief  by  suspension  of  the  extracted  decree,  however  willing  he 
might  now  be  in  the  end  to  find  caution  in  terms  of  the  Act  of 
Sederunt.  And  there  are  obvious  and  sufficient  reasons  for  observ- 
ing such  a  rule.  But  the  same  course  seems  also  to  be  right  in  the 
case  of  an  extracted  decree  in  absence,  if,  as  in  this  instance,  the 
tenant  has  for  certain  been  in  the  knowledge  of  the  process,  and 
has  delayed  to  challenge  till  the  landlord  has  taken  some  decisive 
step  in  reliance  on  the  decree."*  Second^  [136]  A  tenant  being  in 
arrear  of  rent,  the  landlord  raised  a  process  against  him,  in  which  he 
concluded  alternatively  for  caution  or  removal  in  terms  of  the  Act 
of  Sederunt.  The  tenant  was  ordered  to  find  caution,  and  a  copy 
of  the  order  was  served  on  him.  Not  having  found  caution,  a 
decree  of  removing  was  pronounced,  and  a  charge  to  remove  was 
given.  In  a  bill  of  suspension  the  tenant  offered  to  find  caution 
for  the  arrears  and  for  the  rents  of  the  five  succeeding  crops.  The 
bill  was  refused,  and  the  decision  has  been  deemed  to  embody  the 
doctrine  that  the  Court  refused  to  repone  a  tenant  against  an 
extracted  decree  of  removing  for  an  arrear  of  rent.*  And  Thirds 
In  a  removing  on  the  Act  of  Sederunt  for  an  arrear  of  rent,  the 
Court  refused  to  repone  after  an  extracted  decree  in  absence  and 
an  execution  of  ejectment.*  In  this  case  the  judgments  in  the 
three  preceding  cases  were  held  to  have  settled  the  rule,  even 
although  they  were  more  favourable  to  the  tenants ;  as  in  them 
the  extracted  decrees  in  absence  had  not  been  followed  by  eject- 
ment. 

laty  Purgation  by  payment  at  the  bar  was  not  allowed  where  a 
conventional  irritancy  was  contained  in  the  lease.*    But  it  was  held 

1  2  Ersk.  vL  44,  Note.  »  Hay  v.  Moffat,   1586,  Mor.   7226. 

*  Duncan  v.  Welsh,  and  also  Duncan  Seton    v.    Seton,    1611,    Mor.    7184. 

V,  Thomson,  1805,  Hume  575.  Donaldson  v.  Tenants,  1622,  Mor.  7228. 

«  Earl   of  Hopetoun  v.  Low,  1806,  Hepburn  v,  Nisbet,  1665,  Mor.  7229. 

Hume  577.  L.  of  Pourie  r.  Hunter,  1678,  Mor.  2686, 

«  Kennedy  v.  Alison,  1807,  Hume  578.  3  B.  S.  253. 
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Art.  2.—     that  if  the  tenant  had  a  probable  ground  of  ignorance,  although  it 
qffSwaHi    were  ignorantia  Juris,  he  was  to  be  admitted  to  purge  at  the  bar 
2^"^   on  payment  of  the  whole  tack-duty  and  damages.^    Occasionally 
Early  doc-   ^^®  ^®  ^^  ^^^  relaxed  by  the  Court  granting  a  term  to  purge  an 
*™»*-         irritant  clause.'    The  milder  doctrine  was  for  a  time  adopted.    A 
lease  bearing  that  if  the  rent  were  not  punctually  paid  each  year 
the  tack  should  be  void  and  expire,  and  a  declarator  of  irritancy 
haying  been  raised  by  the  landlord  on  the  rent  being  two  years  in 
arrear,  it  was  decided  that  the  irritancy  was  purgeable  at  the  bar ; 
and  the  tenants  having  proponed  a  counter  claim,  on  the  ground 
that  they  had  been  put  out  of  possession,  that  claim  was  admitted 
to  proof.^ 
Afterwards        ^^^  ^^®  moro  rigid  doctrine  was  afterwards  resumed.    Firsts 
*»«i^  ^^^  A  conveiitional  irritancy  having  been  incurred,  and  then  the  whole 
irritudes    reuts  arrested,  a  declarator  was  held  not  to  be  barred  by  the  plea 
^geabie.    that  the  arrestment  hindered  the  purging.*    [137]  Second,  It  was 
decided  that  a  conventional  irritancy  of  a  lease  ob  non  solutum 
canonem,  could  not  be  purged  by  offering  payment  after  the  decree 
of  the  Sheriff  in  a  removing  had  been  extracted.*    And  Thirds 
Consignation  was  held  not  sufficient  'to  purge  a  conventional  irri- 
tancy.   A  lease  of  lands  contained  a  clause  that,  in  case  two  terms' 
rent  should  run  into  the  third  unpaid  the  lease  should  at  the  option 
of  the  landlord  become  void.    The  lessee  incurred  the  irritancy,  but 
pleaded  that  in  equity  the  clause  should  be  dispensed  with,  as  he 
was  willing  to  pay,  and  had  consigned  the  rents.     But  the  Court 
found  that  the  irritancy  could  not  be  purged.* 

Fourth,  It  is  now  firmly  settled  that  a  conventional  irritancy 
fairly  incurred  cannot  be  purged  by  payment  when  there,  has  been 
no  abuse  or  oppression.  Thus,  where  it  was  a  condition  of  a  lease 
of  a  farm  that  if  the  tenant  by  allowing  the  rent  to  run  into  arrear 
should  suffer  sequestration  to  be  applied  for  and  awarded,  the  lease 
should,  in  the  landlord's  option,  become  eo  ipso  void  and  the  tenant 
be  bound  to  renounce  and  remove,  it  was  held  that  the  condition  was 
one  by  which  the  tenant  must  be  bound,  and  that  he  could  not 
purge  the  irritancy  by  payment.  In  this  case  sequestration  was 
applied  for  on  3d  October,  for  the  half-year's  rent  due  at  Michaelmas 
(27th  September),  an  action  of  removing  in  the  Sheriff  Court, 
raised  on  23d  November,  and  the  rent  paid  by  the  tenant  on  the 
24th  November.]^ 

^  College  of  Aberdeen  v,  K  of  North-  '^  Clark  v.  Bennet  and  Mjles,  1759, 

esk,  1675,  Mor.  7230-3.  Mor.  7237. 

a  Reid  V.  Hamilton,  1633,  1  B.  S.  •  Finlayson    and   Weir  v,  Clayton, 

342.  1761,  Mor.  7239. 

»  Dick  V.  Skaillfl,  1706,  4  B.  S.  642.  ^  [Stewart  v,  Watson,  20  July  1864, 2 

«Sinclairv.Sinclair,  1672, 1B.S.  659.  Macph.  1414, 36  Jur.  710.    See  Rankin 
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2d,  Where  purgation  was  attempted  by  proving  an  offer  of  pay-  Offer  of 
ment  even  before  judicial  proceedings,  it  was  held,  that  although  EeCe^^ 
the  duty  was  very  small,  the  offer  could  not  be  proved  by  parole.^  proceedings. 
But  at  present  such  a  proof  would  be  admitted  where  the  amount 
warranted,  as  no  distinction  would  be  drawn  between  that  and  any 
other  offer  of  payment.      Nor  was  an  offer  of  payment  to  the 
procurator  making  requisition  deemed  sufficient,  but  it  was  held 
that  the  clause  irritant  was  incurred  unless  payment,  or  an  offer 
of  it,  had  been  made  to  the  superior  or  his  chamberlain.*    An  offer 
duly  proved  to  any  authorised  agent  would  now  be  held  sufficient. 
Even  of  old  it  was  found  that  an  irritancy  was  saved  by  a  payment 
to  a  factor  after  his  commission  was  recalled,  where  it  appeared 
that  he  was  in  use  to  uplift  the  maills  and  duties,  and  that  the 
payment  had  been  made  honafde.^ 

3d,  If  there  be  a  stipulation  that  the  irritancy  shall  not  be  stimulation 
purgeable,  it  will  be  favourably  construed  for  the  lessee.  Thus,  ^"oa  ^"' 
where  it  was  agreed  that  an  irritancy  was  not  to  be  purgeable 
in  the  event  of  one  term's  rent  being  allowed  to  remain  due  for 
six  months,  it  was  decided  that  in  order  to  authorise  a  removing 
the  term's  rent  must  have  remained  unpaid  at  the  date  of  raising 
the  action.* 

And  4:th,  The  right  to  purge  a  conventional  irritancy  was  held 
to  have  been  waived  by  a  letter  from  the  tenant  admitting  the 
irritancy  and  consequent  termination  of  the  lease.^ 


Section  V. — Decree. 

[138]  If  the  decree  be  simply  that  of  removing,  nothing  need  be 
added,  either  as  to  its  tenor  or  the  mode  of  execution,  to  the  details 
given  when  treating  of  the  decree  of  removing  upon  the  expiration 
of  the  lease.  When  the  decree  is  that  the  tenant  must  find  Decree  to 
caution,  a  bond  must  be  granted  by  himself  and  the  cautioner.  ^^  "'^^^^ 
The  bond  narrates  the  decree  of  the  Sheriff'  finding  the  arrears  to 
be  due,  and  ordaining  retrospective  and  prospective  caution,  which 
is  followed  by  an  obligation  by  the  lessee  as  principal,  and  by  a 
cautioner,  binding  themselves  to  make  payment  of  the  sums  at 

V.  M'Laclilan,  30  Nov.  1864,  3  Macph.         «  L.  Torphichen  v.  L.  PitfoJdles,  1610 

128,  37  Jur.  83.    Lyon  v.  Irvine,  13  Mor.  7291. 

Feb.  1874,  1  Kettle,  612.]  s  L.  Wedderbum  v,  Nisbet,  1612.  Mor. 

r   1  L.   Romana  v,  Nisbet,  1609,  Mor.  7181,  6322. 

12,355.    Calpie  v.  Kennedy,  1631,  Mor.        <  Hogg  v.  Morton,  1825,  3  S.  617. 

12,360, 1  B.  S.  320.  «  Hall  v.  Grant,  1831,  9  S.  612. 
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the  time  specified.^  This  security  having  been  granted,  and  the 
cautioner  having  been  approved  of,  the  lessee  is  allowed  to  retain 
possession ;  and  on  every  future  failure  diligence  by  horning  and 
caption  may  proceed  upon  the  bond  against  the  lessee  and  his 
cautioner.  If  the  cautioner  is  not  approved  of  the  lessee  will  be 
removed.* 

With  relation  to  the  tenor  of  the  decree,  it  has  been  decided 
that,  in  an  action  under  the  Act  of  Sederunt  the  decree  must  be 
strictly  conformable  with  the  Act,  and  therefore  a  decree  to  "  make 
payment  of  arrears  of  rent,"  instead  of  to  find  caution,  not  being  in 
terms  of  the  Act  of  Sederunt,  is  unwarranted^  and  consequently 
Suspension.  nuU.^  Concerning  the  suspension  of  a  decree  of  the  Sheriff  ordain- 
ing caution,  it  was  decided  that  when  such  a  suspension  was  passed 
upon  condition  that  the  lessee  should  find  caution  for  his  whole 
arrears  and  the  rents  of  the  five  subsequent  years,  the  obligation 
of  the  cautioner  in  the  suspension  was  held  to  extend  only  to  the 
rents  and  arrears  of  rent  specified  in  the  libel  of  removing  before 
the  Sheriff,  and  in  the  decree.* 


OHAPTEE  XVI. 

ABANDONMENT  OP  LEASE  BY  HEIR  OF  LESSEE. 

Implied  The  heir  of  the  lessee  may  so  act  as  that  he  will  be  held  to 

ment.  '      havo  abandoned  his  right  to  the  lease,  which  consequently  will 

be  evicted.     There  is  a  series  of  recent  decisions  involving  this 

doctrine. 

Wattr.  Firsts  [139]  A  lease  was  granted  to  the  tenant  and  his  heirs 

*  for  twenty-one  years.     Ho  died  while  a  duration  of  three  years  of 

the  lease  was  still  to  run.    No  one  having  appeared  to  take  it  up, 

the  landlord,  a  few  months  afterwards,  granted  a  new  lease  of  the 

subjects  at  a  higher  rent.     The  heir  of  the  tenant  was  abroad  at 

the  time  of  the  tenant's  death.     He  returned  about  the  time  of  the 

expiration  of  the  lease  granted  to  his  ancestor,  and  raised  an  action 

claiming  from  the  landlord  the  surplus  rent  paid  to  him  by  the  new 

tenant  for  the  time  that  his  ancestor's  lease  had  been  current.   The 

1  2  Jurid.  Styl.  77-8;  Fraser's  Jud.         *  Uiquhart  v.  Hay  Mackenzie,  1824, 
Pro.  218-19.  3S.  84. 

'  Fraser's  Jud.  Pro.,  lU  sup.  *  Earl  and  Conntess  of   Morton  v. 

Murray's  Repres.  1793,  Mor.  13,872. 
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Court  being  equally  divided,  the  case  was  argued  before  both 
Divisions,  when  it  was  held  that  the  heir  was  not  entitled  to  recover 
the  rent  which  he  claimed.  The  rationes  decidendi  were  that  the 
tenant  must  be  held  to  have  abandoned  the  lease ;  that  the  land- 
lord is  not  bound  to  look  to  the  tenant's  interest,  and  that  he  knew 
not  of  the  existence  of  the  heir ;  that  the  land  could  not  be  left 
unlaboured,  and  that  no  one  having  appeared  to  cultivate  it,  the 
landlord,  acting  &ona,/^,  was  entitled  to  let,  and  had  a  right  to  the 
rents  ^ 

Second,  A  lessee  died  before  the  expiration  of  the  lease.  The  Wibon  v, 
heir,  his  eldest  son,  did  not  enter  into  possession,  nor  did  he  inti- 
mate before  the  expiration  that  he  intended  to  take  up. the  lease. 
Two  younger  brothers  of  the  heir  had  been  in  possession  after  their 
father's  death,  and  with  them  the  landlord  had  dealt.  An  action 
of  removing  was  brought  against  them.  They  pleaded  that  they 
derived  their  right  from  the  heir,  who  had  a  right  from  the  land- 
lord by  tacit  relocation.  It  was  held  that  the  tenant  had  abandoned 
tiie  lease,  which  abandonment  he  could  not  impugn  after  the  ex- 
piration, and  that  there  could  be  no  tacit  relocation  between  the 
landlord  and  the  heir,  with  whom  he  had  never  dealt.^ 

In  a  case  of  a  very  detailed  and  complicated  character,  it  was 
held  that  the  heir  had  relinquished  and  lost  his  right  to  the 
lease.* 

While  in  these  cases  abandonment  by  the  heir  was  held  to  have  Cases  when 
heen  established,  it  was  held  in  two  subsequent  cases  that  the  plea  ^t^not 
of  abandonment  had  failed.  First,  A  provision  was  embodied  in  a  «^Wuhcd. 
lease  that  there  should  be  an  irritancy  in  case  of  failure  to  pay 
rent,  and  the  tenant  was  bound  to  possess  by  his  own  stock.  The 
tenant  died  bankrupt,  and  the  crop  was  sold.  The  tenant's  manager 
put  on  his  own  stock,  and  paid  the  rent  and  public  burdens  in 
name  of  the  heir,  but  without  his  authority.  About  a  year  afterwards 
[140]  the  bankrupt's  brother  (who  was  a  labourer  without  means, 
and  upwards  of  seventy  years  of  age)  served  to  him  cum  h&nefido 
inventarii,  inserting  the  lease  in  the  inventory.  He  entered  into 
an  agreement  vnth  the  manager,  which  was  held  to  be  a  sublease. 
An  action  of  declarator  having  been  raised  on  the  ground  of  aban- 
donment, it  was  held  that  the  heir  had  not  abandoned.*  And  so, 
second,  Where  the  destination  in  a  lease  was  in  favour  of  the  lessee 
and  his  heirs,  secluding  assignees,  without  prejudice  to  the  assig- 

1  Watt  V.  Duff,  17  June  1862,  14  D.  21  D.  293,  31  Jur.  157.    The  detaOs  of 

879,  24  Jut.  633.  this  case  were  given  mpra,  book  i  chap. 

'  Wilson  V.  Stewart,  2  Dec  1853, 16  vii.  sec.  2,  7oL  L  p.  228.  ' 

D.  106,  26  Jut.  61.  *  Forbes  v.  Ure,  9  Feb.  1856,  18  D. 

*  Gray  v.  Low,  &c.,  21  Jan.  1859,  677,  28  Jur.  232. 
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did,  then  the  Judges  were  bound  to  give  him  relief.^  And  in  con- 
struing a  lease  by  the  Commissioners  of  the  Annexed  Estates,  the 
clauses  of  which  were  prescribed  by  statute,  it  was  said,  with  rela- 
tion to  personal  residence,  that  it  was  not  the  intention  of  the 
Legislature  that  it  should  be  a  penal  provision,  and  that  it  was  to 
receive  a  fair  interpretation  according  to  the  course  of  human 
aflFairs.*  More  recently,  it  has  been  expressly  said  that  the  written 
contract  of  lease  is  of  a  bona  Jide  nature ;'  also,  that  as  a  lease  is  a 
contract  optimce  fidei  in  Scotland,  the  whole  covenants  of  it  must 
be  construed  according  to  the  expressed  or  presumed  meaning  of 
the  [146]  parties;*  and  that  leases  are  peculiarly  contracts  horue 
Jideiy  entitled  to  effect  according  to  their  true  meaning.^ 


CHAPTEB    II. 

EFFECT  OF  CLAUSE  OF  DESCRIPTION  OF  PARTIES- 
CAUTIONER. 

The  characteristics  of  the  lessor  and  lessee  have  been  already 
detailed  ;•  but  there  is  occasionally  a  third  party,  viz.,  a  cautioner. 
The  tenor  of  his  obligation  was  formerly  stated,^  and  its  nature  and 
effects  shall  now  be  shewn. 


Section  I. — Constitution  op  Cautionary  Obligation. 


Form  of  Cautionary  obligations  in  leases  were  known  in  the  time  of 

^UgaSo^in  Craig;*  but  neither  in  Craig's  treatise  nor  in  the  other  older 
Books  is  there  any  learning  relative  to  those  obligations  and  the 
corresponding  rights.  Where  there  is  a  formal  lease  the  cautionary 
obh'gation  is  embodied  in  two  distinct  clauses,  of  which  the  first  is 


lOQOOB. 


^  Per  Lord  Meadowbank  in  Eraser  v. 
Ewart,  26  Feb.  1813,  F.C.  223. 

^  Per  Lord  Meadowbank  in  Stirling 
17.  Miller,  29  Jime  1813,  F.C.  No.l07,p. 
416. 

'  Per  Lord  Balgray  in  Smith  v,  Robert- 
son, 16  June  1831,  9  S.  671-2,  4  D.  and 
A.  149.  IPer  L.  CurriehiU  in  Wight  t;. 
E.  of  Hopetonn,  21  May  1858,  20  D. 
965.] 

^  Per  Lord  Cunninghame  in  Boss  v. 


Duchess-Conntess  of  Sutherland,  21 
June  1838, 16  S.  1179-80,  F.C.  No.  119, 
p.  794. 

*  Per  Lord  Cunninghame  in  Fowlis  v. 
M^Whirter,  14  Jan.  1841, 13  Jur.  160. 
Supra,  book  iii.  chap.  iv.  sec.  2,  voL  L 
p.  382. 

•  Supra,  book  i.  vol.  i.  jjp.  81-256. 

^  Supra,  book  iii.  chap.  iv.  sec  2  toL 
i.  p.  382. 
«  2  Craig,  x.  11. 
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the  clause  describing  the  parties,  in  "which  the  lessee  is  bound  as 
principal,  and  along  with  him  his  cautioner,  and  the  second  is  the 
clause  of  rent,  in  which  the  lessee,  as  principal,  and  his  cautioner 
as  surety  and  full  debtor  for  him,  bind  themselves  jointly  and 
severally,  and  their  representatives,  to  make  payment  of  the  rent 
specified,  'either  for  a  limited  time  or  during  the  currency.  The 
obligation  is  available  to  the  lessor  and  all  coming  into  his  place, 
whether  heirs  or  singular  successors.  This  being  the  more  secure, 
is  the  more  ordinary  tenor  of  the  obligation.  But  the  obligation 
may  vary  according  to  the  will  of  parties,  and  may  be  limited 
either  to  an  obligation  strictly  subsidiary,  or  to  the  surety  himself 
(excluding  his  representatives),  or  as  to  duration.  It  may  also  be 
rendered  more  extensive,  so  as  to  include  other  prestations  besides 
the  rent.  A  cautionary  obligation  may  likewise  be  created  by  a 
separate  and  accessory  deed  or  other  probative  writing  bearing 
reference  to  the  lease ;  but  this  form  is  little  known  in  practice. 

If  the  lease  be  verbal,  and  consequently  from  year  to  year  (as  Caution  in 
in  towns),  the  cautionary  obligation  is  usually  constituted  by  aiei^es. 
missive-letter  holograph  of  the  cautioner ;  [and  by  statute  it  must 
now  be  embodied  in  writing^].  Although  not  probative,  a  catitionary 
[147]  missive  will  be  rendered  binding  rei  interventu,  as  by  the 
tenant  being  put  into  possession  upon  the  faith  of  it.^ 


Section  II. — Enforcement  op  Cautionary  Obligation. 

An  important  change  has  been  made  upon  the  law  of  cautionary  Art  i.— 
obligations  by  the  19  and  20  Vict.  c.  60  (21st  July  1856).     By  h^^' 
sec.  8  it  is  enacted  that  "  where  any  person  shall,  after  the  passing  ^^^}f^ 
of  this  Act,  become  bound  as  cautioner  for  any  principal  debtor,  it  cauHoner  <a 
shall  not  be  necessary  for  the  creditor  to  whom  such  cautionary  caUedonfor 
obligation  shall  be  granted,  before  calling  on  the  cautioner  for  pay-^^"^*/ 
ment  of  the  debt  to  which  such  cautionary  obligation  refers,  to  u^*  * 
discuss  or  do  diligence  against  the  principal  debtor,  as  now  required  mSi?Act 
by  law;  but  it  shall  be  competent  to  such  creditor  to  proceed 
against  the  principal  debtor  and  the  said  cautioner,  or  against 
either  of  them,  which  is  competent  according  to  the  law  of  Scot- 
land ;  provided  always,  that  nothing  herein  contained  shall  prevent 
any  cautioner  from  stipulating  in  the  instrument  of  caution  that 
the  creditor  shall  be  bound  before  proceeding  against  him  to  discuss 
and  do  diligence  against  the  principal  debtor." 

1  [19  and  20  Vict  c;  60,  b.  6.]  «  Grant  v,  Macdonald  and  Grant,  8 

Feb.  1827,  6  S.  317. 
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Qaestion  Whether  this  enactment  must  be  read  as  applicable  to  a  cau- 

Art^pUM*  tioner  under  a  lease  demands  grave  consideration.  The  words  of 
to  cautioners  the  title  of  the  statute  have  reference  to  "trade  and  commerce" 
exclusively.  Those  of  the  preamble  are,  "Whereas  inconvenience 
is  felt  by  persons  engaged  in  trade  by  reason  of  the  laws  of  Scot- 
land being  in  some  particulars  different  from  those  of  England  and 
Ireland  in  matters  of  common  occurrence  in  the  course  of  such 
trade,  and  with  a  view  to  remedy  such  inconvenience,  it  is  expedient 
to  amend  the  law  of  Scotland,  as  hereinafter  is  mentioned.*'  The 
evil  for  which  the  statute  is  the  remedy  is  here  expressly  said  to 
arise  from  collision  between  the  law  of  England  and  Scotland  with 
relation  to  matters  of  trade  only,  and  to  those  matters  which  are  of 
common  occurrence  in  the  course  of  trade.  In  common  parlance, 
therefore,  sanctioned  by  the  legal  phraseology  of  the  short  title, 
("The  Mercantile  Law  Amendment  Act"),  "Trade  and  Commerce," 
in  the  recognised  and  limited  import  of  the  terms,  might  be  deemed 
to  have  been  solely  within  the  intendment.  A  condition  or  quality 
of  the  contract  of  lease,  which  contract  relates  te  the  soil  or  its 
adjuncts,  [148]  might  be  held  to  range  under  a  different  rule  of  law 
or  usage ;  for  to  such  contracts  the  phraseology  is  not  practically 
applied. 

But,  in  opposition  to  the  inferences  which  might  thus  be  de- 
rived from  the  intention  of  the  Legislature  and  the  spirit  of  the 
Act,  are  te  be  placed  the  strong  and  direct  enacting  words  of  the 
eighth  section.  Firsts  The  words,  "  any  person  who  shall  become 
bound  as  cautioner  for  any  principal  debtor"  are  te  be  construed. 
These  words  are  comprehensive.  A  tenant  is  the  debtor  in  the 
rent  te  his  landlord,  and  between  the  cautioner  for  him  and  any 
other  debtor  the  words  indicate  no  distinction.  Second,  The  land- 
lord is  the  creditor  for  the  debt  created  by  the  rent,  te  whom  the 
obligation  has  been  granted.  And  Third,  the  debt  constituted  by 
the  rent,  and  te  which  the  cautionary  obligation  refers,  does  not 
differ  from  any  other  debt  which  a  cautioner  may  be  called  upon  to 
pay,  and  which.  Fourth,  he  may  here  be  called  upon  to  pay  without 
the  creditor  being  obliged  to  discuss  principal  or  debter,  or  te  do 
diligence  against  him.  There  is  generality  throughout,  and  there 
is  no  indication  of  an  exception,  limitation,  or  modification 
emerging  out  of  the  special  subject-matter  by  which  has  been 
constituted  the  debt  for  which  the  cautionary  obligation  has  been 
granted.  In  conformity  with  the  recognised  canons  of  statutory 
construction,  this  broad  and  general  enactment  may  be  held  to  be 
imperative  and  decisive,  and  not  to  be  nullified  or  controlled  by 
inferential  reasoning  arising  from  spirit  or  probable  intention. 
If  such,  then,  be  deemed  the  sound  construction,  what  has 
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been  held  and  styled  the  right  of  discussion  of  a  cautioner  under  a 
lease  has  heen  abrogated,  assuming  that  it  did  exist,  and  it  shall 
be  competent  to  such  creditor  (the  lessor)  to  proceed  against  the 
principal  debtor  (the  lessee)  and  the  cautioner,  or  against  either  of 
them,  and  to  use  all  action  or  diligence  against  both  or  either  of 
them  which  is  competent  to  the  law  of  Scotland,  if  there  is  not,  as 
there  may  be,  an  express  reservation  of  the  benefit  of  discussion  in 
the  cautionary  obligation. 

Whether  the  force  of  this  enactment  could  be  extended  beyond  Extent  of 

,  ♦         the  enact- 

the  obligation  to  pay  the  rent  would  involve  questions  of  serious  ment  if  it 
diflSculty.  The  words,  payment  of  the  debt,  appear  to  import  a  *^^  ^ 
liquid  money  payment,  and  it  might  be  deemed  to  be  operative  as 
applicable  to  a  certain  amount  of  produce  conformably  with  a  stipu- 
lated value,  as  the  fiars  prices.  Whether  it  could  be  applied  to  an 
obligation  to  deliver  ipsa  corpora  of  produce  or  stock  may  be 
doubted,  and  the  doubt  would  be  strengthened  were  an  attempt 
made  to  enforce  by  means  of  prestations  of  a  varied  and  compre- 
hensive character.^ 

[149]  As  it  is  not  to  be  assumed  that  the  Statute  of  the  19  and  Art.  2.— 
20  Vict.  c.  60  (21st  July  1856),  includes  cautioners  under  leases,  ^cJ^ 
it  is  necessary  to  examine  the  law  as  it  exists  independently  of  ^^JJ^^ 

that  statute.  the  atatute 

do^9  not 

Isty  Whether  the  cautioner  is  entitled  to  the  benefit  of  discus-  c^^. 
fiion  must  depend  upon  the  tenor  of  the  obligation.     If  the  obli-  Joint  and 
gation  shall  be  joint  and  several,  or  as  full  debtor,  the  cautioner  obu^tion; 
and  the  lessee  are  liable  in  solidum,  and  discussion  is  excluded.' 
If  the  obligation  be  simply  cautionary,  the  benefit  of  discussion  and  simple 
appears  to  have  place.     Although  no  dictum  or  decision  expressly  ^^^Z 
applicable  to  cautioners  under  leases  has  been  observed,  there 
seems  to  be  no  authority  or  reason  for  excluding  them  from  the 
ordinary  rule. 

A  question  has  recently  emerged  whether  the  benefit  of  dis- Letter 
cussion  is  inoperative  when  the  obligation  of  the  cautioner  consists  ^^t. 
of  a  missive-letter  binding  himself  to  see  the  rent  paid  ?    There  is 
no  case  in  which  the  question  has  been  decided,  but  there  are  dicta 
which,  although  guodammodo  obiter,  demand  examination. 

In  a  case,  to  be  immediately  noticed,  which  although  decided 

^  No  decision  has  been  traced  in-  to  what  wonld  be  the  tenor  of  a  judg- 

volving  this  section  of  the  statute.  The  ment  on  trial. 

Author  deemed  it  to   be  his  duty  to  '  Stair,   xvii.   12 ;    3    Eisk.  iii.   61. 

bring  under  view  doubts  which  may  Dunbar  v.  E.  Dundee,  1565,  Mor.  3564. 

practically  emerge,  but  he  is  not  to  be  Montgomery   v.    Brown,    1713,    Mor. 

understood  as  indicating  an  opinion  as  3586. 
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OD  Special  limited  matter,  embodies  id  the  opiniouB  of  the  Court 
doctriae  which  may  be  construed  as  indicating  that  snch  an  obli- 
gant  may  be  liable  prima  inatantia^  a  reference  was  made  from  the 
Bench  to  a  case  as  a  direct  precedent,  in  which  it  was  decided  that 
a  party  having  become  bound  to  Bee  the  price  of  certain  goods  in 
the  hands  of  the  consignee  accounted  for,  and  the  latter  having 
failed  to  do  so  and  having  been  sequestrated,  the  obligant  waa 
found  not  entitled  to  insist  on  the  debtor's  discussion  in  the  first 
instance.'  As  this  decision  may  have  been  governed  by  the  prin- 
ciple that  the  obhgation  embodied  the  liability  of  einguli  in  eolidum, 
the  citation  of  it  involved  the  application  of  that  doctrine  in  the 
case  under  consideration.  But  its  application  to  the  etFect  sup- 
posed may  be  doubted,  because  the  judgment  cited  may  have  been 
governed  by  a  different  principle.  For  it  may  have  been  decided 
on  the  doctrine  that  the  principal  debtor  having  been  bankrupt 
and  his  estate  eeqaestrated,  there  could  be  no  demand  for  discus- 
sion, and  eo  the  basis  of  it  has  been  regarded.* 

But  in  a  subsequent  [150]  case,  also  to  be  immediately  detailed, 
there  are  dicta  laying  down  in  express  terms  the  primary  liability 
of  the  obligant.*  The  cautioner  in  a  lease  bound  himself  to  see 
the  rents  regularly  paid  throughout  the  duration.  An  action  sub- 
sequently emerged  in  which  it  was  said  (per  L,  J.-O.  Hope)  that 
under  this  guarantee  the  lessor  was  entitled  to  proceed  directly 
against  the  granter  whenever  the  rent  was  not  regularly  paid ; 
that  it  was  the  business  of  the  cautioner  to  see  that  it  was  regu- 
larly paid ;  that  if  be  averred  payment  he  was  bound  to  produce 
the  receipts  for  the  half-year's  rent,  and  that  he  had  no  defence 
tinder  the  cautionary  obligation,  if  such  it  was,  for  it  was  to  be 
viewed  as  a  distinct  and  separate  obligation  under  which  it  vras 
his  husinese  to  have  the  receipts  as  his  only  protection.  It  was 
also  said  (per  Lord  Cockbum)  that  such  an  obligation  gives  the 
landlord  a  right  to  go  directly  against  the  cautioner  without  the 
necessity  of  discussing  the  tenant,  for  the  landlord  can  say  that  the 
obligant  undertook  to  see  the  rent  paid,  and  that  he  must  shew 
him  that  it  was  paid.  But  contra,  it  was  said  that  there  might 
be  hesitation  ia  holding  that  the  terms  of  the  obligation  under- 
taken put  the  obligant  in  a  different  situation  from  that  of  an 
ordinary  cautioner,  so  as  to  exclude  his  insisting  on  the  usual 
pleas  competent  to  a  cautioner,  or  to  save  the  creditor  from  the 

1  M'Ewaii  V.  Donald,  28  May  1802,  »  Bell's  Com.  6th  edit.  270,  Note  K 

14  D.  609,  24  Jut.  407.  •  Fenton  v.  Grant,  22  Feb.  1863, 16 

'  Per  Lord  Ivory,  citing  Oallovay  v.  D.  4S4,  26  Jur.  271. 
Robertson  &  Co.,  1  July   1820,  4  S. 


1 

i 
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necessity  of  demanding  and  enforcing  payment  from  the  principal 
debtor.^  The  doubt  which  was  expressed  of  the  soundness  of  the 
dictum  of  the  primary  liability  of  the  granter  of  such  an  obliga- 
tion demands  grave  consideration.  The  rule  is,  that  under  an 
obligation  to  pay  in  default  of  payment'  by  the  principal  debtor, 
the  right  of  discussion  exists.  But  an  obligation  to  see  the  debt 
paid  has  been  deemed  substantially  so  to  import,  even  under  mer- 
cantile  guarantee,  unless  there  be  special  matter  which  shall  be 
held  to  form  a  decisive  answer  to  the  demand  for  discussion,  as 
that  the  principal  debtor  is  out  the  kingdom  and  has  no  estate 
and  effects  in  it,  or  that  he  is  bankrupt  and  that  his  estate  has 
been  sequestrated.  The  obligation  ought  to  be  construed  in  mitiori 
sensu  as  between  landlord  and  tenant  where  the  granter  may  be 
rusticus;  in  practice,  accordingly,  it  would  appear  that  such  an 
obligation  is  not  understood  to  be  more  stringent  than  where  the 
technical  phraseology  is  that  of  express  cautionry,  and  that  it  does 
not  exclude  the  right  of  discussion.^ 

But  the  granter  of  such  an  obligation  is  not  liable  for  the  Obligation 
expenses  incurred  by  the  landlord  in  discussing  the  tenant  byrentpaid* 
action.     In  a  suit  for  such  expenses  it  was  held  that  the  obligation  ^r'uLd- 
was  merely  to  see  the  rent  regularly  paid,  and  that  it  did  not  in  ^^^^'^ «?- 

PGI1S68  III 

terms  [151J  cover  a  claim  for  expenses,  nor  could  it  be  deemed  that  discussing 
it  was  a  part  of  the  cautioner's  duty  to  pay  the  expense  of  litigation    ®**°"*' 
between  the  landlord  and  the  tenant,*  as  he  does  not  undertake 
"  to  guarantee  the  litigious  reasonableness  of  the  tenant,  over  whom 
he  possesses  no  control  whatever."  * 

Where  there  is  such  an  obligation,  it  has  been  held  that  it  was 
the  duty  of  the  obligant  to  communicate  to  the  landlord  the  address 
of  the  principal  debtor,  so  that  he  may  be  discussed,  and  that  if  he 
do  not,  the  defence  that  the  principal  has  not  been  discussed  will 
be  overruled.  The  proprietor  of  a  shop  let  it  on  receiving  from 
the  brother  of  the  tenant  and  his  law  agent  a  missive-letter  by 
which  they  became  "  bound  to  see  the  rent  paid."  The  tenant  being 
in  arrear  of  rent,  absconded.  An  action  was  raised  by  the  landlord 
against  the  law  agent  for  payment  of  the  arrears.  In  defence  he 
pleaded  that  the  action  could  not  be  proceeded  with  until  the  prin- 
cipal debtor  was  discussed  and  the  oo-cautioner  called.  It  was 
averred  by  the  pursuer  tfiat,  after  minute  inquiry,  he  could  not 


1  Per   Lord   Wood.     Lord   Mnrray  he  cannot  be  held  as  having  concurred 

agreed  with  the  Lord  Justice-Clerk  and  in  that  doctrine. 

Lord  Cockbum,  but  as  this  agreement  *  \Sed  qtusre  f] 

may  have  been  applicable  to  the  obli-  '  Fenton  v.  Qrant  ut  sup, 

gation  as  affecting  the  special  case,  and  ^  Per  Lord  Cockbum  m  Fenton  v, 

not  to  the  gener^  doctrine  laid  down,  Qrant,  ut  su/p. 
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trace  either  of  these  parties,  and  he  offered  to  call  them  on  their 
addresses  being  communicated  to  him.  The  defence  was  repelled, 
as  it  was  held  that  the  defender  haying  stated  on  the  record  that 
he  had  acted  as  agent  for  the  tenant  in  the  subletting  of  the  shop, 
the  onus  lay  on  him,  after  the  tenant  had  abandoned,  to  discover 
and  communicate  to  the  pursuer  the  addresses  required.^ 

Art  3.^  If  the  obligation  be  contained  in  the  lease,  and  the  cautioner  be 

mforXg,  bound  jointly  and  severally  with  the  lessee,  the  obligation  may  be 
enforced  by  summary  diligence,  for  the  cautioner  is  in  pari  casu 
with  the  lessee.  If  it  be  in  a  missive-letter  or  other  document 
containing  no  clause  of  registration,  it  can  be  enforced  by  an 
ordinary  action  only. 

Where  there  is  a  regular  lease,  the  usual  criterion  of  personal 
diligence  may  be  adopted.*  Where  there  is  no  parata  executio,  an 
action  for  the  rent  may  be  deemed  sufficient  without  diligence ; 
for,  as  the  object  of  the  obligation  is  to  give  the  lessor  ready 
means  of  payment  on  default  of  the  lessee,  it  would  be  repugnant 
to  the  purpose  contemplated  to  compel  the  lessor  to  obtain  a 
decreet  and  execute  diligence  against  the  lessee  before  he  could 
proceed  against  the  cautioner.  The  criterion  of  diligence  against 
his  moveables  is  not  requisite ;  for  a  landlord  does  not  lose  his  right 
of  recourse  against  the  cautioner  for  his  tenant  by  delaying  or 
Hypothec  neglecting  to  enforce  his  right  of  hypothec'  But  where  it  is  stipu- 
lated that  the  [152]  landlord  shall  exercise  his  right  of  hypothec 
before  having  recourse  against  the  cautioner,  he  is  obliged  to  sell 
the  goods  sequestrated.  Parties  having  obliged  themselves  as 
cautioners  for  a  tenant,  and  stipulated  to  the  effect  now  stated,  it 
was  held  by  the  Court  of  Session  that  the  cautioners  were  liable, 
because  the  landlord  had  sequestrated  the  tenant's  effects,  although 
it  was  alleged  that  he  had  delayed  to  sell  them.  It  was  laid  down, 
that  to  exercise  the  right  of  hypothec  means  to  apply  to  the 
Sheriff  for  a  warrant  of  sequestration,  and  to  execute  it ;  the  object 
being  to  create  a  security,  so  that  it  may  be  transferred  to  the 
cautioner ;  but  that  the  landlord  is  not  bound  to  proceed  to  a  sale. 
The  decision  was  reversed  on  appeal,  upon  the  ground  that  under 
the  obligation  the  landlord  was  bound,  before  coming  against  the 
surety,  to  have  exercised  every  right  with  which  his  hypothec 
vested  him,  and  consequently  that  of  sale.* 

^  M^wan  V,  Donald^  28  May  1852, 14  v,  Macdonald  and  Grant,  iU  sup, 
D.  809,  24  Jur.  457.  *  Mackenzie  v.  Fraaer,  12  May  1827. 

«  Erak.  ut  mp.  5  S.  597;  revd.  7  Dec  1830, 4  W.  and 

3  BeU'B  Pr.  254;  Moie's  Notes,  cviiL;  S.  410.    Bell's  Pr.  254,  263.    Moie's 

3  Ersk.  iii.  66,  and  Note.    Macqueen  v.  Notes,  cviiL 
Praser,  11  June  1811,  F.C.  286.    Giant 
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Section  III. — Bight  of  Belief  and  to  Assionation  of 

Hypothec. 

A  cautioner  who  has  made  payment  of  rent  is  entitled  to  relief 
from  the  lessee  or  from  co-cautioners  (if  such  there  be),  as  in  the 
ordinary  case. 

But  a  cautioner  has  a  right  to  have  the  benefit  of  the  landlord's  Cautioner 
hypothec,  which  benefit  devolves  to  him  ex  lege}  The  assignation  StSd IT*" 
to  the  hypothec  extends  over  the  furniture  belonging  to  the  lessee,  h^thecl 
and  over  all  the  invecta  et  illata.^  The  older  rule  was,  that  an 
actual  assignation  was  necessary.  Where  a  creditor  of  a  tenant 
arrested  grain  belonging  to  his  debtor  in  a  third  party's  hands,  a 
cautioner  under  the  lease  appeared  in  the  furthcoming  and  pleaded 
a  preference  upon  the  right  of  hypothec.  But  the  arrester  was  pre- 
ferred, because  the  cautioner  had  not  got  from  the  lessor  an  actual 
assignation  to  the  rent  and  hypothec.  When  the  case  originally 
occurred  the  cautioner  had  not  paid  the  rent,  and  the  Court,  com- 
bining that  fact  with  the  want  of  an  assignation,  preferred  the 
arrester  in  hoc  statu.  Afterwards  the  cautioner  had  been  forced  to 
pay  the  rent;  but  his  claim  was  overruled  as  already  stated.^ 
According  to  modern  practice  and  doctrine,  an  actual  obligation 
does  not  seem  to  be  necessary;  for,  as  the  payment  of  the  rent 
[153]  gives  the  cautioner  a  right  to  an  assignation,  the  law  holds 
that  as  done  which  the  landlord  is  bound  to  do.  In  order  to 
obviate  any  question,  however,  an  actual  assignation  may  be 
expedient  where  large  interests  are  concerned. 


Section  IV. — Duration  of  Eesponsibilitt  under 

Cautionary  Obligation. 

A  cautioner  in  a  lease  cannot  withdraw  his  security;*  and  a 
cautionary  obligation  may  continue  in  force  not  only  during  the 
cautioner's  life,  but,  if  he  die  while  the  lease  is  current,  against  his 
representative ;  on  the  other  hand,  it  is  extinguished  by  the  termi- 
nation of  the  actual  contract,  or  by  prescription. 

Where  the  cautioner  is  bound  jointly  and  severally  with  the 

1  2  Bell's  Com.  33;  Bell's  Pr.  1238;  1  «  Stewart  v.  Bell,  ut  mp. 

Stair,  xvii.   14,  Note   a  (by  Brodie).  ^  Garden  r.  Gregory,  1735,  Mor.  2112, 

Stewart  v.  Bell,  31  May  1814,  F.C.  638,  3390,  Elch.  Hypothec.  No.  7. 

and  Append,  to  vol.  from  Nov.  1814  to  *  Bell's  Pr.  266. 
JtJy  1815,  No.  182,  p.  499. 
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Art.  1.—     lessee,  or  as  full  debtor,  the  death  of  the  cautioner  does  not  dis- 
aga^ath$  charge  the  obligation  which  subsists  against  his  representatives, 
^JJ^J^^  not  merely  for  the  debt  as  it  stood  at  the  cautioner's  death,  but 
^*^*'^*        prospectively,  as  if  they  were  the  original  obligants.     Although  it 
cannot  be  held  that  notice  to  representatives  is  necessary  to  con- 
tinue the  responsibility,  a  Court  (it  has  been  said)  ought  to  examine 
very  strictly  into  the  equities  of  the  claim  in  which  this  has  been 
neglected.^    There  are  no  dicta  or  decisions  expressly  applicable  to 
cautionary  obligations  under  leases,  but  the  rules  now  stated,  which 
are  laid  down  for  analogous  cases,  are  in  point.    Although  repre- 
sentatives are  not  mentioned,  they  are  ex  lege  included,  and  con- 
sequently the  obligation  does  not  terminate  with  the  death  of  the 
cautioner. 

Art.  2.—  Where  there  is  a  subsidiary  cautioner,  absence  of  an  intimation 

o^Mo?  of  a  sequestration  and  sale  of  the  tenant's  effects  does  not  relieve 
him.  A  subsidiary  cautionary  obligation  was  granted  for  a  year's 
rent,  payable  half-yearly.  With  the  knowledge  of  the  principal 
cautioner,  the  first  half-year's  rent  was  received  from  the  lessee  by 
virtue  of  a  sequestration  and  sale,  no  intimation  of  this  was  made 
to  the  subsidiary  cautioner ;  notwithstanding,  it  was  decided  that 
he  was  not  entitled  to  be  relieved.^ 

Art.  3.—  [154]  1*^,  The  cautioner's  liability  ceases  by  the  expiration  of 

^^•^i^*  *^^  actual  lease,  and  therefore  cautioners  in  a  lease  were  held  not 
«pon>  actual  to  remain  liable  although  the  contract  continued  to  be  operative 
between  the  lessor  and  lessee  by  tacit  relocation.*  So,  A  had  let 
for  eleven  years  after  Martinmas  1808  part  of  his  lands  of  B  to  "  0 
and  his  heirs  (the  eldest  female,  failing  heirs-male,  succeeding 
always  without  division,  and  excluding  all  other  heirs-portioners), 
and  expressly  excluding  all  subtenants  and  assignees,  whether 
legal  or  conventional."  D  joined  in  the  lease,  as  cautioner  that  the 
tenant  "  and  his  foresaids  "  should  fulfil  all  the  conditions  incum- 
bent on  them,  "  and  that  during  the  continuance  of  the  lease."  0, 
the  tenant,  died  in  July  1811,  and  having  been  in  bankrupt  circum- 
stances, his  son  declined  to  represent  him,  and  executed  a  renuncia- 
tion as  heir.  The  landlord  conceiving  that  the  cautioner  was 
bound  for  the  rents  stipulated  in  the  lease,  charged  him  to  pay  the 
rents  during  the  whole  years  of  the  lease  yet  to  run.  A  bill  of 
suspension  was  presented  by  the  cautioner,  arguing  that  as  the 

1  2  Bell's  Com.  369-70.  *  Forbes  v.  Lady  Saltoun's  Exrs.  1735, 

3  fioog  V.  Jamieson,  25  June  1825,     Elch.  Cautioner,  No.  4.     More's  Notes 
F.C.  876, 4  S.  117.  civ. 
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lease  had  come  to  an  end  by  the  death  of  the  tenant,  without  leav- 
ing any  heirs  to  represent  him,  the  cautionary  obligation  for  the 
payment  of  the  rents  was  at  an  end.  The  Court  were  unanimously 
of  opinion  that  the  cautionary  obligation  ceased  on  the  death  of 
the  tenant,  and  that  on  the  extinction  of  the  lease  the  claim  was 
abandoned.^ 

2d,  A  cautioner  was  found  to  be  liberated  by  material  altera-  Alterations 
tions  in  the  conditions  of  the  lease.     A  cautionary  obligation  was  tiona"?" 
entered  into  for  a  lessee  of  mills.     Afterwards  material  changes  ^®"^ 
were  made  by  the  lessor— ^rs^,  on  the  multure,  by  acceptance  of  a 
commutation  in  money  for  the  corn  multure  exigible  at  the  date  of 
the  lease ;  and  second,  by  a  reduction  of  the  rent.     In  a  question 
with   the  cautioner,  these  changes  were  deemed  to  amount  to 
a  new  transaction,  and  that  consequently  he  was  entitled  to  be 
liberated.     The  reduction  of  rent  was  not  thought  a  sufficient 
answer,  since  the  subject  was  not  the  same,  and  might  be  a  worse 
bargain  at  the  restricted  rent  than  the  old  multure  was  at  the 
higher.*    Sd,  Where  there  is  a  change  on  the  contract,  the  cautioner 
is  liberated  without  proving  that  the  obligation  was  discharged.    B 
sublet  a  farm,  and  C  signed  the  sublease  as  cautioner.    The  sub- 
lessee  haying  become  insolvent  and  left  the  farm,  B  resumed 
possession,  and  sublet  it  to  another  at  an  inferior  rent,  with  the 
consent,  as  he  alleged,  of  C,  and  under  a  promise  that  0  should  pay 
[155]  the  difference  between  the  two  rents;  but  0  did  not  sign 
the  lease  as  before.     For  the  difference  B  sued  C,  and  the  inferior 
judge  gave  decreet,  on  the  ground  that  C  was  bound  to  prove  the    ' 
discharge  of  the  cautionary  obligation  by  writ  or  oath.    But  the 
Court  of  Session  decided  that  B  by  of  new  subletting  the  farm 
had  discharged  the  cautioner ;  that  it  was  therefore  incumbent  on 
Mm  to  prove  Cs  liability  under  the  new  lease  ;  and  that  a  parole 
proof  was  incompetent.^    [So,  where  a  mill  and  machinery  was  let, 
and,  the  tenant  having  become  bankrupt,  the  trustee  in  his  seques- 
tration took  possession  of  the  machinery  and  sold  it,  the  cautioners 
were  held  to  be  liberated  from  liability  for  the  rents  falling  due 
after  the  eviction  of  the  machinery.     This  may  be  put  either  on 
the  ground  of  a  material  alteration  on  the  subject  of  the  lease  or 
on  a  destruction  of  the  primary  obligation,  for  a  tenant  would  not 
be  bound  to  pay  rent  after  eviction  of  a  material  part  of  the 
subject  let.  *] 

*  Low  V.  Earl  of  Rosebery,  22  May  *  Mags,  of  Haddington  and  Hepburn 

1812.    The  case  is  not  reported  in  anj  v,  Howden,  1816^  Hume  109. 

of  the  collections  of  decisions,  but  is  '  Monro  v.  Cameron,  18  May  1821^  1 

detailed,  as  in  the  text,  by  More  in  his  S.  19. 

Notes  to  Stair  (Accessory  Obligations),  *  [M'Dougall  and  Herbertson  v.  Nor- 

czL  them  Assurance  Co.,  26  March.  1864,  2 

Macph.  935.] 
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Ctntioiier  ^^K  ^  landlord  haying  obtained  a  letter  from  a  third  party 

SaMrriYing  guaranteeing  payment  of  the  rent  as  it  "  fell  due**  at  the  terms  of 
*nne.  Martinmas  and  Whitsunday,  allowed  his  tenant  to  sell  and  remove 

his  stock  from  the  farm  without  the  knowledge  or  consent  of  the 
cautioner.  The  landlord  took  two  bills  from  the  tenant.  The  one 
bill  was  in  payment  of  a  balance  of  rent  due  at  Martinmas,  and  the 
other,  which  was  payable  on  28th  May,  was  for  the  rent  due  at 
Whitsunday.  But  before  Whitsunday  the  tenant  became  bankrupt. 
An  action  was  raised  by  the  landlord  against  the  cautioner  for 
payment  of  the  balance  of  the  Martinmas  rent,  and  for  the  whole 
of  the  rent  due  at  Whitsunday.  It  was  held  that  by  taking  the 
bill  and  granting  the  tenant  time  the  landlord  had  liberated  the 
cautioner  from  liability.^  And  5^A,  a  cautioner  is  not  liberated  from 
liability  for  the  period  set  forth  in  the  obligation  although  the 
phraseology  of  the  document  imports  that  it  had  reference  to  the 
execution  of  a  lease  for  a  definite  period.  Cautioners  engaged  to 
be  accountable  to  a  principal  lessee  for  the  first  three  years'  rent  of 
a  sublease.  The  sublessee  was  put  into  possession,  but  received 
no  written  sublease.  In  an  action  the  cautioners  pleaded  that 
their  obligation  had  reference  to  the  first  three  years  of  a  sublease 
to  be  granted,  obviously  meaning  a  sublease  for  a  longer  period 
than  three  years,  but  that  no  such  sublease  had  been  granted.  The 
plea  was  overruled,  because  there  was  no  provision  for  a  sublease 
being  granted  for  any  definite  period.* 

Art  4.—  Isty  Septennial  Limitation. — ^As  the  cautionary  obligation  is  to 

fion,  ^  subsist  during  the  whole  currency  of  the  lease,  it  cannot,  as  a 
whole,  if  the  lease  exceed  seven  years,  be  subject  during  the  cur- 
rency to  the  septennial  limitation  created  by  the  Statute  1695,  c.  6. 
But  as  it  is  an  obligation  for  the  payment  of  the  rent  of  each  year, 
so  the  rent  of  each  year  may  run  a  separate  course  of  prescription, 
and  arrears  to  a  certain  amount  may  ultimately  be  brought  within 
the  septennial  limitation.  The  words  of  the  Act  are  that  the  cau- 
tioner shall  not  be  bound  for  the  sums  contained  in  the  contract 
for  longer  [156]  than  seven  years  after  the  date  of  the  contract.  A 
new  contract  is  created  annually,  and  therefore,  in  a  lease  for 
twenty-one  years  for  example,  the  rents  of  seven  or  fourteen  years 
might,  before  expiration,  be  extinguished  by  prescription.  The 
statutory  requisites  that  there  shall  be  a  clause  of  relief  or  a 
separate  bond  of  relief  duly  intimated,  are  assumed  as  having  been 
complied  with.    There  is  no  express  authority  for  the  application 

^  Richardson  v.  Harvey,  20  March         '  Grant  v.  M'Donald  and  Grant,  8 
1853,  16  D.  629,  25  Jar.  369.  Feb.  1827,  5  S.  317. 
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of  the  septennial  limitation  to  cautionary  obligations  contained  in 
leases ;  but  the  intendment  of  the  Act  favours  the  application  ;  and 
there  is  one  case  in  which  it  appears  to  have  been  assumed.  In  an 
action  against  a  cautioner  he  pleaded,— ;/?r5^,  the  quinquennial  pre- 
scription, and  second,  the  septennial  limitation  of  cautionary  obli- 
gations. The  counter  plea  was,  not  that  the  limitation  could  not 
be  pleaded,  but  that  the  prescription  had  been  interrupted.  The 
quinquennial  prescription  was  sustained.  A  reference  to  oath 
haying  afterwards  been  made,  it  was  proved  by  the  oath  of  the 
cautioner  that  he  was  responsible  in  that  character  only,  and  not 
as  negotiorum  gestor,  as  the  pursuer  had  pleaded.  In  consequence, 
the  defence  of  the  septennial  prescription  of  cautionary  obligations 
was  sustained.^  As  the  date  of  the  lease  was  in  July  1819,  and  a 
balance  was  sued  for  as  due  in  November  1827,  that  balance  must 
have  been  held  as  having  arisen  out  of  the  rent  of  the  first  year, 
because  otherwise  the  limitation  could  not  have  been  applicable. 

This  prescription  runs  against  minors.* 

And  2d,  Quinquennial  Prescription. — The  Statute  1669,  c.  9, 
enacts  that  rents  not  being  pursued  for  within  five  years  after  the 
tenant  shall  have  removed  from  the  lands  shall  suffer  prescription. 
This  plea  is  competent  to  a  cautioner  of  the  lessee  as  well  as  to 
the  lessee  himself.*  A  cautioner  for  a  lessee  having  been  charged 
upon  a  bond  of  caution  after  the  lapse  of  five  years  from  the  re- 
moval, the  defence  was  sustained  that  the  bond  being  only  an 
accessary  obligation,  any  exception  competent  to  the  tenant  was 
competent  to  the  cautioner,  and  therefore  the  obligation  was  held 
to  be  extinguished  by  the  quinquennial  prescription.*  More  re- 
cently the  general  doctrine  was  ruled  that  the  quinquennial  pre- 
scription is  pleadable  by  the  cautioner  of  the  tenant.^ 

This  prescription  does  not  run  against  minors.® 

A  person  became  cautioner  for  the  rent  of  a  shop  for  a  year  from  Art  6.— 
[157]  a  certain  Whitsunday ;  let  it  at  the  Martinmas  following  to  ofr^H^ 
another  party  who  procured  a  cautioner,  the  lessee  having  aban-  ^  ^^^^ 
doned  the  shop.    The  name  of  the  original  lessee  did  not  appear  «»«»^ 
in  this  transaction.     At  the  Whitsunday  of  the  year  following  the 
subtenant  absconded  and  carried  off  his  effects.     The  cautioner  for 
the  original  lessee  was  aware  of  the  subtenant's  inability  to  pay 
the  rent,  and  employed  a  person  to  watch  the  premises,  but  he  did 

1  Cochrane,  &c,  v.  Fergusons,  is  Jan.         '  3  Ersk.  vii  20,  Note. 
1830,  8  S.  324,  2  D.  and  A.  175;  24         *  Doull  v.  Homes,  1696,  Mor.  2077. 
Feb.  1831,  9  S.  501.  *  Duff  v,  Innes,  1771,  Mor.  11,059, 

*  Stewart  v.  Douglas,    1712,    Mor.  More'a  Notes,  cclxxiv. 
11,151,  4  B.  S.  913.  •  Mackenzie's  Obs.  430. 
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not  sequestrate  the  invecta  et  iUcUa  currente  termino.  The  sub- 
tenant absconded  on  or  about  the  term-day,  so  that  no  sequestration 
could  then  be  executed.  The  cautioner  for  the  original  lessee  did 
not  adopt  any  procedure  to  recover  the  rent  from  the  cautioner  for 
the  subtenant,  who,  it  was  alleged,  but  not  admitted,  had  also 
absconded.  The  cautioner  for  the  original  tenant  having  been 
obliged  to  pay  the  rent  due  at  Whitsunday,  demanded  payment 
from  that  tenant.  In  defence  it  was  pleaded  that  he  had  acted 
as  principal  party,  and  that  even  as  a  negotiorum  gestor  his 
acts  were  not  gratuitous,  as  he  was  interested  in  obtaining  relief 
from  his  cautionary  obligation ;  that  he  had  not  used  the  diligence 
which  even  a  gratuitous  agent  was  bound  to  employ ;  that  having 
suspected  the  sublessee  of  an  intention  to  abscond,  he  was  boimd 
to  have  sequestrated ;  and  that  if  the  effects  were  insufficient  he 
should  have  proceeded  against  the  cautioner.^  The  majority  of  the 
Court  held  that  by  his  failure  to  do  diligence  the  original  cautioner 
had  forfeited  his  recourse  against  the  original  tenant.  But  Lord 
Fullerton  deemed  that  it  might  be  doubted  whether  a  person 
acting  gratuitously  was,  under  the  circumstances,  to  be  deprived  of 
his  recourse  because  he  did  not  apply  for  sequestration.^ 


Section  V. — Discharge. 

Assuming  that  the  Statute  19  and  20  Vict.  c.  60,  is  applicable 
to  cautionary  obligation  under  a  lease,  the  ninth  section  is  effective 
relative  to  the  operation  of  a  discharge.  By  that  section  it  is 
enacted,  that  "  from  and  after  the  passing  of  this  Act,  where  two 
or  more  parties  shall  become  bound  as  cautioners  for  any  debtor, 
any  discharge  granted  by  the  creditor  in  such  debt*  or  obligation  to 
any  one  of  such  cautioners  without  the  consent  of  the  other  cau- 
tioners shall  be  deemed  and  taken  to  be  a  discharge  granted  ta  all 
the  cautioners,  but  nothing  herein  contained  shall  be  deemed  to 
extend  to  the  case  of  a  cautioner  consenting  to  the  discharge  of  a 
co-cautioner  who  may  have  become  bankrupt.*' . 

^  Lyon  and  Co.  t?.  Lizars,  21  Jnne     one  of  great  hardship,  and  it  was  decided 
1848^  10  D.  1366-7,  20  Jur.  498.  upon  special  matter. 

^  It  was  conceded  that  this  case  was 


B.  y.  o.  zn.  8. 1.] 
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CHAPTER     III. 

EIGHTS  AND  OBLIGATIONS  OF  HEIR,  ASSIGNEE, 

AND  SUBLESSEE. 

[158]  The  tenor  of  the  clause  of  destination,^  the  right  of  the 
heir  to  succeed  either  ab  intestato^  or  by  settlement,^  the  inclusion 
or  exclusion  of  assignees  or  of  sublessees,*  and  the  constitution  and 
terms  of  an  assignation*  and  of  a  sublease,®  have  been  discussed. 
There  remain  for  discussion  the  rights  and  obligations  of  these 
several  parties  after  succession  or  acquisition. 


Section  1. — Heir. 

The  heir  of  line,  not  of  conquest,'^  succeeds  to  a  lease ;  for  no 
rights  can  be  taken  by  the  latter  except  those  capable  of  being 
perfected  by  sasine.  In  the  c|ise,  therefore,  of  the  second  of  three 
brothers  purchasing  land  and  acquiring  a  lease,  the  land  ascends  as 
conquest  to  his  eldest  brother,  and  the  lease  descends  as  heritage 
to  the  younger.®  Whether  leases  of  property  which  may  be  deemed 
personal,  because  not  protected  by  the  Statute  1449,  would  go  to 
the  heir  is  an  open  question.  But  it  has  been  said,  with  apparent 
soundness,  that  such  would  probably  be  held  to  be  the  rule  by 
reason  of  the  general  principle  that  all  rights  which  have  a  tract 
of  future  time  will  be  held  heritable  in  regard  of  succession.®  The 
obligations  and  relative  rights  of  the  heir  concern,  let,  the  lessor ; 
and  2(2,  the  executors  of  the  lessee. 

After  succession,  the  heir  is  bound  to  perform  the  stipulations  Art.  i.— 
come  under  by  his  predecessor,  and  he  acquires  the  corresponding  iJ^^ 
rights.^®    These  have  in  part  been  examined,  and  shall  in  part  be 


^  Supra,  book  ilL  chap.  iv.  sec  2,  vol. 
i.  p.  382. 

^  Swpra,  book  L  chap.  vii.  sec.  1,  vol. 
L  pp.  218. 

*  Supra,  book  L  chap.  viL  sec.  2,  vol. 
L  p.  223,  et  seq, 

^  Supra,  book  L  chap.  viii.  sec.  2,  vol. 
L  p.  235,  et  seq, 

^  Supra,  book  iii.  chap.  xiii.  sec.  2, 
vol.  i  p.  493,  et  eej, 

•  Supra,  book  iii.  chap.  xiv.  sec.  1  vol. 
L  p.  617,  et  eeq. 

^  [The  diBtinction  between  heritage 
and  conquest  is  abolished  by  37  and  38 
Vict.  c.  94,  s.  37,  and  fees  of  conquest 
are  to  descend  in  all  successions  open- 


ing after  1st  October  1874  to  the  same 
persons  and  in  the  same  manner  as  fees 
m  heritage.] 

^  3  Stair,  v.  10;  3  Mackenzie's  Inst 
viii.  12;  3  Bankt.  iv.  21;  3  Ersk.  viiL 
16.  Heirsof  Earl  of  Dunbar,  1625,  Mot. 
5605.    Ferguson  v,  Ferguson,  1663,  %b, 

•  More's  Notes,  cxli 
^^  [The  heir  who  refuses  to  take  up  the 
lease  cannot  of  course  be  compelled  to 
fulfil  its  conditions.  But  as  to  the 
liability  of  the  lessee's  representatives 
for  damages  for  non-implement  of  the 
lease,  see  Bethune  v.  Morgan,  16  Dec. 
1874, 2  Rettie  186. 
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examined  hereafter.  In  determining  the  obligations  of  an  heir  the 
whole  series  of  heirs  throughout  the  duration  is  liable.  This  neces- 
sarily results  from  the  common  law  doctrine  of  representation,  and 
it  has  been  expressly  so  decided.  In  a  lease  by  B  to  C,  his  heirs  or 
assignees  for  nine  hundred  and  ninety-nine  years,  it  was  inter  alia 
[159]  stipulated  "  that  the  person  succeeding  to  C,  either  as  heir 
or  assignee,  should  be  obliged,  within  three  months  after  his  entry, 
to  grant  an  obligation  to  the  lessor  and  his  heirs  for  implementing 
the  haill  articles  of  the  tack."  This  lease  having  passed  through 
other  hands,  was  purchased  by  D,  who  refused  to  grant  the  obliga- 
tion recited  above,  alleging  that  it  related  only  to  the  immediate 
heir  or  assignee  of  C,  but  no  further,  and  that  the  demand  was 
wanton  and  unnecessary.  The  decision  was  that  the  clause  ex- 
tended to  all  heirs  and  assignees  during  the  currency  of  the  lease.  ^ 
The  liability  of  the  heir  to  pay  the  rent  when  the  lessee  dies 
between  terms  depends  upon  the  legal  adjustment  of  his  rights 
with  those  of  the  executors  of  the  lessee,  and  shall  therefore  be 
more  aptly  explained  under  the  next  article. 

Art.  2.—  let,  Collation.  —  Although  there  is  no  dictum  or  decision 

Har  and  . 

exeaoorqf.  expressIy  holding  that  the  heir  of  a  lessee  is  entitled  to  collate,  or 
tkebtaee.  ^^^^  ^j^^  lessor  is  bound  to  admit  the  exercise  of  collation,  on 
principle  and  analogy  the  right  appears  to  exist.  As  a  lease  is  an 
heritable  subject,  the  ordinary  rules  applicable  to  heritage  must 
operate.  The  heir  consequently  cannot,  without  collating,  claim  a 
right  to  the  lease  as  heir  and  to  his  share  of  the  moveables  as  one 
of  the  nearest  of  kin.  If,  therefore,  he  is  thus  excluded  by  taking 
the  lease,  the  converse  holds  good,  and  he  is  entitled  to  collate, 
and  so  to  obtain  a  share  of  the  moveables.  No  rule  exists 
limiting  collation  to  subjects  feudalized  or  capable  of  so  being; 
but  heritage,  in  the  fullest  acceptation,  is  included  under  this 
privilege.  The  heir  of  a  lessee  incurs  a  passive  title,  and  being 
subjected  to  the  liabilities  is  entitled  to  the  privileges  of  an  heir. 

Nor  where  the  heir  can  take  at  all  (and  he  can  be  excluded 
only  by  an  express  clause)  can  the  landlord  object  to  collation. 
It  has  been  already  shewn  that  heirs-portioners  are  entitled  to 
succeed;'  and  therefore  no  objection  lies  on  the  succession 
devolving  to  a  plurality  of  heirs  in  place  of  a  single  heir.  In 
consequence,  the  heir  and  executors  acquiring  by  collation  a  pro 
indiviso  right,  are  entitled  to  possess  in  the  same  way  as  heirs- 
portioners. 

^  Moiray  v.  Torrie,  1776,  6  B.  S.        '  Supra,  book  L  chap.  viL  sec  1,  voL 
616.  i  p.  220. 
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These  principles  have  been  indirectly  recognised  in  recent  Heir's  right 
cases.  An  heir  who  had,  under  a  settlement,  acquired  right  to  a 
lease  previously  to  his  father's  death,  claimed  legitim,  but  refused 
to  collate  by  reason  of  the  propulsion  of  the  succession.  His  claim 
was  overruled.  It  may  be  deemed  that  the  decision  would  have 
been  different  had  he  offered  to  collate.^  In  one  report  of  a  recent 
■case  it  is  stated  that  where  the  only  heritage  was  a  [160]  lease  which 
it  was  deemed  expedient  to  renounce  for  a  consideration,  the  Court 
authorised  a  factor  loco  tutoris  to  do  so,  and  also,  on  the  part  of 
the  eldest  son,  to  collate  the  right  of  lease  with  the  younger 
children,  and,  on  the  part  of  the  younger  children,  to  collate  the 
moveable  succession  with  their  eldest  brother  8l&  heir.^  Two  other 
reports  of  the  case  bear  that  application  was  made  for  power  to 
renounce  and  also  to  collate ;  but  that  it  was  laid  down  by  Lord 
President  Hope,  that  although  the  renunciation  of  the  lease 
required  authority  from  the  Court  as  to  the  collation,  the  factor 
must  judge  for  himself  whether  it  was  for  the  interest  of  the 
pupil  children  or  not."  None  of  the  reports  indicated  that  the 
collation  would  have  been  repugnant  to  any  rule  of  law.  Accord- 
ingly such  authority  was  subsequently  held  to  be  nowise  obstant 
for  a  factor  loco  tutoris  for  four  children  in  pupillarity  to  collate  a 
lease  which  belonged  to  the  eldest  son  as  heir,  with  the  younger 
children,  and  also  to  collate  the  executry  to  w^hich  the  latter  were 
entitled  with  the  heir — such  appearing  to  be  for  the  interest  of 
the  heir.* 

2d,  Heirship  Moveables.* — The  right  to  heirship  moveables  is  Heirahip 
not  limited  to  those  on  the  estate  in  which  the  deceased  was  feu- 
dally vested,  but  are  due  out  of  the  farm  stock  of  a  farmer  by 
trade.^  In  adjusting  the  extent  of  the  claim  it  was  held  that  it 
cannot  be  extended  to  the  stock  of  cattle  periodically  raised  or  fed 
upon  the  farm  for  the  purpose  of  sale ;  but  that  it  is  exigible  out 
of  such  parts  of  the  stocking  and  implements  of  husbandry  on  the 
farm  on  which  the  lessee  resided  as  the  heir  would  have  been 
entitled  to  have  if  the  ancestor  had  resided  on  a  farm  belonging  in 
property  to  himself,  and  cultivated  by  him  solely  for  the  use  and 
purposes  of  his  own  family.    This  judgment  was  so  explained  as 


es. 


1  Stewart  v.  M'Naughton,  1824,  3  S. 
561.     [See  Bell's  Pr.  1912.] 

»  Boberteon,  Petr.,  14  Jan.  1841,  3  D. 
545,  13  Jnr.  149-50. 

»  Id.  F.C.  324, 13  Jur.  149-50. 

*  Mitchell,  &c.,  Petre.,  25  Nov.  1847 
10  D.  148.  Although  this  decision  was 
not  in  foro  contenHoao^  yet  it  is  of 'high 
authority,  and  may  well  be  deemed  to 


have  settled  the  law,  by  reason  of  the 
ffieat  eminence  of  the  learned  Judges 
by  whom  it  was  pronounced.  [See  uso 
as  to  Collation,  M'Feggan  v,  Murray, 
Hume  887.J 

^  [The  right  to  heirsMp  moveables  is 
abolished;  31  and  32  Vict  c.  101,  s. 
160.] 

«  Darg  V.  Darg,  23  Dec.  1808,  F.C.  68. 
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to  exclude  the  application  of  the  claim  of  heirship  to  "  dead"*  stock 
as  well  as  to  the  stock  of  cattle.^ 

Liabflityfor  And   ScJ,   RESPECTIVE    LIABILITY    OF    HeIR    AND  ExECUTOR  FOR 

cSturai*^"  Rent. — First,  In  relation  to  agricultural  subjects. — A  party  who 
subjects,  survived  the  legal  term  of  Martinmas,  although  not  the  conven- 
tional term  of  payment,  was  held  to  be  liable  for  the  half-year's 
rent.^  But  whether  the  heir  or  executor  is  liable  depends  upon 
their  respective  interests  in  the  crop  of  the  year  in  which  the 
tenant  died.  For  the  rule  is,  that  the  rent  of  the  farm  is  to  be 
divided,  and  a  proportion  corresponding  to  the  crops  reaped  by  the 
executor  laid  upon  him. 
QenenJ  The  general  rules  appear  to  be  {^at)  That  crops  [161]  sown  by 

^  the  lessee,  but  not  reaped  by  him  at  the  time  of  his  death,  are,  if 

annual,  to  be  deemed  moveable,  and  go  to  his  executor;  but 
grasses  sown  along  with  white  crops  which  produce  the  year 
following  that  in  which  the  white  crops  are  reaped,  have  been  held 
to  be  heritable.^ 
C'op*  »*o*  (2d)  Crops  which  are  not  annual  belong  to  the  heir. 

iMstiiiction  But  (3d)  a  distinction  has  been  introduced  between  the  case  of 
«eOTiSo£  ^^®  ^^^^  *^^  *^®  executor  of  a  proprietor  in  the  natural  possession 
proprietor  in  and  that  of  the  heir  and  the  executor  of  a  lessee.  The  heir  of  such 
session  and  a  proprietor  is  not  entitled  to  have  rent  for  the  ground  occupied  by 
the  sown  crops  which  accrue  to  the  executor ;  but  the  executor  of 
a  lessee,  and  not  the  heir,  is  liable  for  the  rent,  according  to  the 
rule  already  stated.  No  case  arose,  until  times  comparatively  recent, 
in  which  the  respective  liabilities  were  settled.  The  rule  was  ulti- 
mately fixed  by  a  decision  that  the  executor  of  the  tenant  is  not 
liable  for  the  rents  of  those  years  of  which  the  heir  is  entitled  to 
reap  the  crop;  and  the  converse  holds  equally  good.  A  lessee,  who 
was  also  a  creditor  of  his  landlord,  having  died,  the  landlord  brought 
a  multiplepoinding,  in  order  to  ascertain  to  whom  he  should  pay. 
That  suit  was  not  brought  to  a  conclusion  until  1790.  At  that 
time  not  only  the  rent  for  crop  1788,  but  that  for  the  following 
year,  was  unpaid ;  and  for  those,  as  well  as  for  the  rents  of  the  sub- 
sequent years  (the  eldest  son  of  the  original  lessee  having  become 
bankrupt),  the  landlord  claimed  retention  out  of  the  sums  due  by 
him.  The  Court,  considering  the  crop  of  1788  as  belonging  to  the 
executors,  were  of  opinion  that  they  were  liable  for  the  rent  of  that 

^  Darg  i;.  Darg,  ut  mtp,  strong   doubts  were   suggested  (parti- 

*  M'Leod  V.  M^Kenzie,   1725,  Mor.  cularly  by  Lord  BaJgray)  of  the  sound- 
15,906.  ness  of  the  rule,  because  such  crops 

*  Sinclair  v,  Dalrymple,  1744,  Mor.  were  industrial    But  the  Court  felt  it 
5421-39.    Wight  v.  In^lis,  1796,  Mor.  to  be  too  late  to  shake  or  disturb  the 
6446.    M.  of  Tweeddale  v.  Somner,  19  cases  already  decided;  F.C.  ut  sup, 
Nov.  1816,  F.C.  213.    In  the  last  case 
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year ;  but  for  the  rents  of  the  subsequent  years  a  great  majority 
were  of  opinion  that  the  heir  alone,  after  having  been  acknow- 
ledged by  the  landlord  as  a  tenant,  could  be  sued.  The  landlord 
therefore  was  found  entitled  only  to  retention  of  his  rent  for  crop 
1788.1 

Second,  With  relation  to  other  subjects,  only  one  decision  has  LiaMity  jor 
been  traced.  But  it  may  be  deemed  to  be  an  equitable  rule  that  jects  Dot 
the  liability  should  be  governed  by  the  analogy  of  the  right  of  the  ■sri<^*°^- 
heir  or  executor  of  the  lessor  to  the  rents  for  a  particular  term. 
Where  the  heir  or  executor  of  the  lessor  is  entitled  to  the  rents, 
the  heir  or  executor  of  the  lessee  ought  to  be  liable  for  them.  In 
the  sequel  it  shall  be  shewn  what  those  rights  are.  The  decision 
alluded  to  was  given  in  a  case  of  accompting  between  heir  and 
executor.  A  took  possession  of  a  house  and  parks  at  Whitsunday, 
under  a  lease  let  to  his  trustees,  for  his  personal  accommodation, 
secluding  [162]  assignees  and  subtenants.  It  was  a  lease  for  a  term 
of  years,  but  was  liable,  under  a  certain  stipulation,  to  be  renounced 
at  any  Whitsunday  on  a  special  notice  given.  A  died  towards  the 
end  of  October.  His  heir  never  took  possession,  nor  did  the 
trustees  ever  offer  to  admit  him  to  possession.  Some  of  the 
attendants  of  A  occupied  the  house  for  a  part  of  the  second  half- 
year,  and  his  furniture  remained  and  was  sold  there  shortly  before 
Whitsunday.  Before  that  term  the  trustees,  without  consulting 
the  heir,  gave  the  proper  notice  to  the  landlord,  and  renounced 
possession  of  the  house  and  grounds.  The  Court  held  that  the 
executors  were  liable  for  the  term's  rent  from  the  Martinmas  to 
the  Whitsunday  subsequent  to  the  death  of  A.^  No  ratio  decidendi 
is  stated,  and  the  judgment  appears  to  be  doubtful  on  principle,  by 
reason  both  of  the  analogical  rule  which  has  been  indicated  and  of 
the  right  of  the  heir  to  assume  possession.  The  ratio  may  perhaps 
have  been,  that  as  the  heir  did  not  enter  into  possession  while  the 
attendants  of  the  ancestor  remained  in  the  occupation,  and  the 
trustees,  without  consulting  the  heir,  subsequently  renounced,  the 
liability  devolved  on  the  personal  representatives. 


Section  II. — Assigneiu 

In  treating  of  the  admission  of  an  assignee  as  a  lessee,'  and  of 
the  nature  of  an  assignation,^  it  was  shewn  that  an  assignation  is  a 

^  D.  of  Gordon  v.  Leslie^  &c,  1791,  '  fifupm,  book  1.  chap.  viii.  sec.  1,  vol. 

Mor.  5444.  L  p.  234. 

*  Kinloch's  Ezis.  v,  the  Heir,  1811,  ^  Supra,  book  iii.  chap.  ziiL  sec.  1, 

Hume  178.  vol.  i.  p.  492. 
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transference  of  the  lease  by  the  lessee,  whereby  he  substitutes  in 
his  place  another  tenant  who  becomes  entitled  to  his  rights,  and 
bound  by  his  obligations  under  the  lease,  he  himself  ceasing  to  be 
vested  with  the  one  or  subject  to  the  other.  Assignations  must 
therefore  be  examined,  Istj  as  they  affect  the  cedent ;  and  2d,  as 
they  affect  the  assignee. 

Art  1.—  The  older  doctrine  was,  that  while  the  assignee  was  substituted 

gj^J^f^  in  place  of  the  cedent,  and  therefore  bound  to  implement,  the 
^etdeiu.  obligation  against  the  cedent  was  not  extinguished.  Bankton, 
Erskine,  and  Ross  lay  down  that  doctrine  in  express  terms.^ 
Obvious  anomaly  pervades  the  doctrine,  because  if  the  assignee  was 
substituted  for  the  cedent,  his  liability,  like  his  interest,  would 
cease,  and  the  admitted  difference  between  an  assignation  and  a 
sublease  would  be  subverted.  The  dictum  is  not  founded  either 
[163]  upon  any  ancient  rule  or  upon  any  decision.  In  one  case 
the  "  more  general  opinion"  of  the  Court  was,  that  where  a  lease  is 
to  the  lessee  and  his  assignees,  the  lessee  remains  bound  after 
assignation  as  in  any  other  contract.  But  there  was  no  decision 
(by  reason  of  compromise),  and  there  was  a  dissent  from  the 
opinion.^  The  point  having  again  arisen,  it  was  deemed  to  be 
attended  with  diflSculty,  and  one  upon  which  there  was  no  prece- 
dent ;  but  the  Court  had  no  occasion  to  determine  it.*  Meanwhile, 
strong  doubts  were  entertained  of  the  soundness  of  the  dicta  in  the 
Institutional  Books.*  In  a  comparatively  recent  case  these  dicta 
were  overruled,  and  the  rule  laid  down  that  after  an  assignation  of 
a  lease  has  been  regularly  executed  and  duly  intimated  to  and 
acquiesced  in  by  the  landlord,  and  the  assignee  admitted  to  posses- 
sion, the  obligation  of  the  cedent  for  rents  is  limited  to  those  prior 
to  the  possession  of  the  assignee.*  Opinions  were  given  that, 
although  there  had  been  no  express  decision,  the  practical  rule  was 
that  embodied  in  the  judgment,  and  that  the  dicta  in  the  Institu- 
tional Books  were  incorrect.  This  decision  has  accordingly  been 
deemed  to  have  fixed  the  law.^ 

In  the  rule  there  are  three  conditions  requisite  for  the  cedent's 
liberation, — ^intimation,  acquiescence,  and  admission  to  possession. 
Intimation  and  its  equipoUents  have  been   already  explained.^ 

1  2  Bankt  iz.  14;  2  Ersk.  vi.  34;  2  Ersk.  ut  mp.  Notes;  Tait's  Just  Peace, 

Ross'  Lect  506.  388. 

»  Grant  v.  Lord  Braco,  1743,  Mor.  «  Skene  v.  Greenhill,  20  May  1826, 

15,279.  F.C.  777,  4  S.  25. 

»   Low    V.    Knowles,    1796,    Mor.  «  1  BeU's  Com.  76;  2  Stair,  ix.  43, 

13,873-4.  art.  vi.  Note  a  (bjr  Brodie). 

*  1  Jurid.  Styl.  672     In  the  Style  '  Supra,  book  iii  chap.  xiii.  sec  iiL 

Book  it  is  laid  down  as  settled  in  prac-  vol.  i.  pp.  494. 
tice  that  the  cedent  ceases  to  be  liable. 
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Where  there  is  a  power  to  assign,  either  express  or  implied,  the 
assignation,  completed  by  intimation,  involves,  ex  lege,  acquiescence 
by  the  lessor,  who  is  necessarily  barred  from  objecting.  But  if 
there  be  no  power  to  assign,  acquiescence  by  thfe  landlord  must 
be  proved.  It  may  be  established,  either  by  a  formal  acknow- 
ledgment or  by  a  course  of  dealing  with  the  assignee  as  lessee,  as 
by  receiving  rent  and  granting  discharges,  transacting  with  rela- 
tion to  meliorations  or  mode  of  management,  or  doing  similar  acts. 

On  the  same  principle  and  authority  according  to  which  liability  Art.'2.— 
continues  throughout  a  series  of  heirs,  it  likewise  operates  through-  ea^wKo/ 
out  a  succession  of  assignees.     Each  assignee  comes  in  place  of^^ff* 
the  lessee,  and  while  subjected  to  his  liabilities  is  entitled  to  his 
rights.     In  a  case  already  cited  this  doctrine  was  expressly  ruled 
[164]  with  relation  to  an  assignee  who  acquired  the  lease  after 
transmission  through  several  previous  possessors.^ 

Backbonds  or  similar  obligations  granted  by  the  lessee  before 
the  right  was  completed  under  the  assignation  might  destroy  or 
impair  its  validity.^ 

An  assignee  is  liable  not  only  for  future  rents  and  those  which  A^n^ee  ia 
have  become  due  during  the  subsistence  of  his  right,  but  for  all  arrean  of . 
arrears  existing  at  the  date  of  the  assignation.*    This  doctrine  was  ^^^ 
early  recognised  by  the  Courts.    An  assignee  to  a  lease  (it  was 
decided)  is  personally  liable  to  pay  the  bygone  tack  duties  due  by 
his  cedent,  which  proceeded  upon  the  general  principle  of  mutual 
contracts,  that  the  tacksman  or  his  assignee  cannot  take  the  benefit 
of  the  contract  without  performing  on  their  part.*  The  same  rule  ope- 
rated where  a  sublessee  was  interposed.    A  tenant  having  assigned 
a  tack  of  a  mineral  subject,  and,  after  assignation,  having  granted 
a  subtack  with  the  assignee's  consent,  bearing  the  tack  duty  to  be 
payable  to  the  assignee,  the  assignee  was  found  liable  for  the  rent 
though  he  had  never  received  any  from  the  subtenant,  upon  the 
medium  that  the  subtenant's  possession  was  his  possession.^ 

In  modem  times  the  rule  had  been  so  fixed  that  with  relation  So  abo  a 
to  ordinary  assignees  it  had  not  been  questioned.     It  has  been  SSSiton?' 
held  to  be  so  comprehensive  as  to  extend  to  voluntary  trustees  for 
creditors,  on  the  principle  that  arrears  are  a  burden  inseparable 
from  the  right  to  the  lease.     A  lessee  of  lands  assigned  his  lease  to 
certain  persons  as  trustees  for  his  creditors.   These  trustees  having 

1  Murray  v,  Torrie,  1776, 6  B.  S.  516.  *   Tumbull   v.    Scott,    1626,    Mor. 

*  Hobs'  Lect.  ut  sup,  15,273.    £aiinatme  v.  Scott,  1632,  Mor. 

s  2  Bonkt.  ix.  41;  2  Ersk.  vL  34;  2  15,274. 

Boas'  Lect.  505-6;  Stair,  ut  mp,,  Note  ^Paton  v.  Couston,  1674,  Mor.  15,274. 
(by  Brodie). 
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entered  into  possession,  were  sued  by  the  landlord  for  payment 
of  the  rents  of  two  years  antecedent  to  the  assignation  in  their 
favour.  The  Court,  on  the  principle  already  stated,  held  that 
by  accepting  the  assignation  the  defenders  had  subjected  them- 
selves to  payment  of  the  arrears  then  due.^  The  same  rule  has 
been  applied  to  a  trustee  under  a  sequestration  who  is  a  judicial 
assignee.* 
Drysdaie  v.  A  case  has  been  decided  which,  if  deemed  a  precedent,  would 
apparently  introduce  an  important  modification  of  the  established 
doctrine.  B  held  a  lease  from  C  for  nineteen  years,  com- 
mencing at  Martinmas  1798.  The  landlord  was  taken  bound  [165] 
to  grant  a  new  lease  after  the  termination  of  the  original  one,  for 
eleven  years  more,  if  the  tenant  required  it,  with  an  increase  of 
rent.  In  1813  C  sold  a  portion  of  the  property  to  D,  and  in  1814 
B  assigned  his  lease  to  E  and  F.  The  expiration  of  the  first 
period  was  at  Martinmas  1817.  Some  months  previously  the  lease 
was  exposed  by  E  and  F  to  public  sale,  and  purchased  by  G,  who 
made  over  his  right  to  F.  F  entered  into  possession  at  Martinmas, 
and  continued  to  possess  under  the  obligation  to  renew.  B,  the 
original  lessee,  had  fallen  into  arrear  to  D,  the  purchaser  of  a 
portion  of  the  property.  After  D's  death  an  action  was  raised  by 
his  representatives  against  F  for  the  rent  of  that  portion  from 
August  1813  to  August  1827.  F  admitted  his  liability  from 
Martinmas  1817,  but  averred  that  the  averment  was  not  denied 
on  the  record ;  that  although  his  assignation  was  dated  in  1814,  he 
had  not  entered  into  possession  until  Martinmas  1817,  B  having 
continued  to  possess  until  the  sale  of  the  lease  to  G.  The  plea 
was,  that  F  was  liable  only  from  the  date  of  his  possession,  which 
having  been  under  the  second  period  of  the  lease,  could  not  render 
him  liable  for  the  arrears  during  the  first  period  while  B  was  in 
possession.  Whether  the  assignation  had  been  intimated  does 
not  appear  from  the  report.  The  decision  is  reported  to  have 
been  rested  on  the  ground  that,  had  F  taken  possession  in  1814 
he  would  have  been  liable,  but  that  it  was  only  in  the  event 
of  his  possessing  under  the  assignation  that  he  could  do  so,  as 
an  assignation  neither  used  nor  intimated  could  not  create 
liability.  The  claim  was  therefore  sustained  only  from  Mar- 
tinmas 1817.« 

Both  from  the  tenor  of  the  facts  and  opinions,  the  decision 

*  Ross  V.  Monteith,  1786,  Mor.  15,290.  they  properly  belong.      Mention  has 

*  Nisbet  &  Co.'a  Trustee,  Petr.,  1802,  here  been  made  of  judicial  assignees, 
Mor.  15,268.  There  are  more  recent  for  the  purpose  of  shewing  the  compre- 
cases  to  the  same  effect,  but  the  details  hensiveness  of  the  rule. 

are  reserved  for  that  part  of  this  treatise         '  Drysdale,  &c.  t;.  Wood,  17  Jan.  1832, 
which  relates  to  bankruptcy,  to  which     10  S.  198,  5  D.  and  A.  3. 
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must  be  deemed  to  have  proceeded  on  the  principle  that  possession  Drysdaie  v. 
during  the  period  for  which  arrears  are  due  is  necessary  to  render  tmuocr 
an  assignee  liable  for  arrears.  This  doctrine  is  directly  at  variance 
with  all  the  previous  authorities.  Liability  for  years  antecedent 
to  the  assignation  has  been  sustained,  because  the  arrears  are 
inseparable  from  the  lease.  Nor,  though  want  of  intimation  had 
been  relied  on  (which  it  was  not),  could  it  have  warranted  the 
doctrine  reported  to  have  been  ruled.  Actual  possession  and  pay- 
ment of  rent  by  the  assignee  were  equipollent  with  intimation. 
The  introduction  of  a  principle  which  is  to  overturn  a  rule  estab- 
lished for  two  centuries  would  require  serious  consideration.^ 
Although  it  is  not  so  reported,  and  although  the  ratio  would  in 
itself  have  been  very  doubtful,  the  decision  may  perhaps  have  been 
influenced  by  the  consideration — ist^  That  as  it  was  during  the 
renewed  term  only  [166]  that  the  assignee  possessed,  a  separation 
might  be  made  between  it  and  the  whole  antecedent  period ;  and 
2d,  That  as  the  landlord  was  aware  that  the  original  lessee  continued 
in  possession,  the  claim  was  barred  mala  fide, 

A  lease  conditioning  that  there  should  be  no  assignation  unless 
approved  of  by  the  landlord,  or  security  given  for  the  rent,  was, 
with  the  approbation  of  the  landlord,  vested  in  A  as  assignee.  He 
obliged  himself  to  assign  to  B,  but  that  assignation  having  been 
neither  approved  of  by  the  landlord  nor  security  given  nor  ten- 
dered, it  was  held  that  A  continued  liable.'  And  an  assignee's 
right  to  a  lease  of  water  (a  contravention  of  an  entail)  remained 
exposed  to  challenge  although  he  was  allowed  to  expend  large 
sums  in  the  erection  on  his  own  property  of  works  supplied  by  the 
water.'  So,  a  lease  excluded  assignees  and  subtenants  except 
with  the  consent  of  the  landlord.  An  assignation  was  granted  by 
the  tenant  to  which  the  landlord  gave  his  consent  in  writing. 
The  assignee  alleged  that  the  assignation  was  only  in  security, 
but  it  was  held  that  the  assignee  w^as  substituted  for  the  original 
tenant,  that  a  retrocession  could  not  be  effectually  made  without 
the  consent  of  the  landlord,  and  that  the  assignee  remained  bound 
to  him  in  terms  of  the  lease  notwithstanding  a  decree  of  reduction 
of  the  lease  obtained  by  the  trustee  on  the  sequestrated  estate 
of  the  original  tenant  as  the  result  of  a*  compromise  with  the 
assignee.^ 

^  An  examination  of  all  the  previous  '  Stirling  v,  Don,  22  Dec.  1827,  F.C. 

dedflions  and  authorities  would  be  in-  349,  6  S.  272,  3  D.  and  A.  417. 

dispensable;  but  this  did  not  take  place  ^Eamsay    v.  Commercial    Bank    of 

in  the  case  under  consideration,  for  the  Scotland,  20  Jan.  1 842,  4  D.  405,  14 

report  does  not    bear    that   a   single  Jur.  152.     In  the  case  of  McGregor  v. 

authority  was  relied  on  by  either  party.  Hunter,  21  Nov.  1850, 13  D.  90, 23  Jur. 

3  Qemmel  v.  Low^  1823,  2  S.  563.  22,  now  to  be  analysed  under  Bank- 
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[When  it  is  conditioned  that  there  shall  be  no  assignation 
without  the  landlord's  consent,  it  is  not  necessary  for  the  landlord 
to  assign  any  reason  for  withholding  his  consent,  nor  will  the 
Court  review  or  control  him  in  regard  to  any  reason  which  he  may 
assign.^] 

Section  III. — Sublessee. 

A  sublease  has  eJready  been  shewn  to  be  a  grant,  not  by  the 
landlord,  but  by  the  principal  lessee,  whose  tenant  the  sublessee 
becomes.*  Three  classes  of  cases  emerge  out  of  this  subcontract — 
let,  Those  between  the  lessor  and  lessee ;  2d,  Those  between  the 
lessor  and  sublessee ;  and  3d,  Those  between  the  principal  lessee 
and  the  sublessee. 

Art.  1.—  The  mutual  rights  and  liabilities  of  the  lessor  and  lessee,  where 

^2!r  *"^  there  is  a  sublease,  are  contained  in  a  short  and  general  rule.  A 
[167]  sublease  has  no  effect  in  discharging  the  principal  lessee 
from  his  liability,  because  the  sublessee  does  not,  like  an  assignee, 
assume  the  place  of  the  principal  lessee.  The  original  contract 
between  the  lessor  and  lessee  continuing,in  full  force,  the  general 
rule  is  that  the  latter  must  perform  all  the  stipulations.*  But  of 
this  rule  modifications  &re  supposable.  It  is  unnecessary  to  deal 
with  the  deviations  which  may  be  the  result  of  special  covenant. 
But  there  may  be  modifications  arising  ex  lege  which  shall  be 
noticed  under  the  next  article. 

Art.  2.—  -A.  distinction  is  made  relative  to  the  sublessee's  liability  in  the 

iM^rand  ^^^  where  he  has,  and  in  that  where  he  has  not,  been  acknowledged 

by  the  landlord. 
Subieasee's  Where  there  is  a  power,  direct  or  implied,  to  sublet,  and  the 
Mt!**^  ^°'  landlord  has  been  formally  made  acquainted  with  the  sublease,  or 
where  he  has  dealt  with  the  sublessee,  as  by  receiving  rent  and 
granting  discharges,  the  acknowledgment  is  regular  and  complete. 
Although  there  has  been  no  recognition  of  the  sublessee,  a  power 
to  sublet  implies  a  right  to  pay  to  the  principal  lessee  if  the  land- 

ruptcy,  Lord  Mackenzie,  sen.,  said — "  I  Wight  v.  E.  Hopetoxm,  9  Feb.  1856, 17 

give  no  opinion  on  the  point  that  an  D.  364.] 

assignee  taking  up  a  lease  takes  the  *  Swpra,  hook  i.  chap.  viii.  sec.  1  rol. 

burden  of  the  arrears;"  and  Lord  Cun-  i.  p.  222 ;  and  book  iii.  chap.  xiv.  sec  1, 

ninghame  assumes  that  the  "law  ren-  vol.  1.  p.  517,  et  seq, 

ders  the  assignees  of  a  lease  Uable  for  ^  2  Bankt  ix.  17;  2  Ersk.  vi  34  ;  1 

all  arrears."  Bell's  Com.  76 ;  2  Stair,  ix.  ut  sup.  Note 

»  [D.  of  Portland  v.  Baiid  and  Co.,  9  (by  Brodie);  1  Jurid.  StyL  672. 
Nov.  1864,  4  Macph.  10,  38  Jur.  13. 
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lord  do  not  interpel.  Payments,  therefore,  made  bona  Jlde  and  at 
the  regular  term  by  the  sublessee  to  the  lessee,  will  protect  him 
from  a  claim  by  the  landlord.^  The  doctrine  may  be  elicited  from  Liberated b 
a  case  in  which  it  was  decided,  with  relation  to  the  lessee  of  an  ^jx^. 
urban  tenement,  that  compensation  upon  a  debt  due  by  the  tacks- 
man to  his  subtenant  might  be  competently  pleaded  against  the 
landlord,  compensation  being  payment  in  law.*  As  the  tenement 
was  urban,  power  to  sublet  was  implied,  and  therefore  the  sub- 
lessee, having  thus  made  payment  to  the  principal  lessee,  was 
liberated. 

The  rule  is  deemed  to  have  been  fixed  by  a  case  in  which  it 
was  held  that  a  landlord,  having  granted  to  a  tenant  power  to 
sublet,  had  no  hypothec  over  the  effects  of  the  subtenants.'  This 
exclusion  of  the  hypothec  proceeded  and  could  proceed  only  upon 
the  principle  that,  on  bona  Jide  payment  the  liability  of  the  sub- 
lessee had  ceased.  But  unless  the  payment  has  been  made  con- 
formably with  the  rule  now  stated,  or  the  sublessee  having  been 
interpelled,  the  principal  lessee  continues  liable.*  If  the  rents  are 
unpaid  they  remain  [168]  available  to  the  landlord.*  Agreeably 
with  this  rule,  it  was  decided  that  a  royal  burgh,  having  let  a 
branch  of  their  customs  to  a  lessee,  who  sublet  the  same,  and 
anestments  having  been  used  in  the  hands  of  the  sublessee  for  a 
debt  due  by  the  lessee,  the  corporation  which  appeared  in  the 
furthcoming  were  preferred,  the  sublessee  being  no  otherwise 
debtor  to  the  lessee  but  for  the  subrent.  The  preference  was  ex- 
pressly held  to  have  been  created  eodem  modo  as  a  landlord  may 
pursue  his  subtenant,  and  the  decision  was  declared  to  form  a  pre- 
cedent in  all  time  coming.* 

It  is  only  from  liability  to  the  landlord,  and  not  from  any  claim  ciums 
under  the  lease  exigible  by  third  parties,  that  the  sublessee  can  be  ^  *hird"* 
liberated.    B  obtained  a  lease  of  a  manor  place  "  with  the  services  ^^tJJg^ 
payable"  by  certain  cottars.     The  right  to  the  lease  came  into  1^)7 
the  person  of  C.     D  obtained  a  lease  of  part  of  the  same  estate, 
including  that  portion  occupied  by  the  cottars,  with  exception 
from  the  warrandice  of  the  services  and  carriages  payable  by 
possessors  of  that  portion.     D  sublet  to  E,  who,  besides  his  rent, 
became  bound  "to  perform  such  services,  &c.,  as  the  lands  let  had 
heretofore  been  in  use  of."    C  obtained  decree  against  E  for  service 

^  Bankt.  and  Ersk.  tU  sup. ;  2  Robs'  *  Town  of  Edinburgh  v,  Grs.  of  Pro- 

Lect  507;  2  Bell's  Com.   32 ;  Tait's  van,  or  Anderson  v,  Provan  and  Town 

Jus.  Peace,  388.  of  Edinburgh,  1665,  Mor.  6235-6. 

*  Hodge  V.  Brown,  1664,  Mor.  15,274,  *  Bankt  ut  sup,  and  2  Bell's  Com.  32. 

2651 ;  [Bell's  Pr.  1237.]  «  Town  of  Edinburgh  v.  Crs.  of  Pro- 

'  BLeuio  v.  Morrison,  &c.,  1785,  Mor.  van,  ttt  svp, 
6232. 
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of  carriage  used  to  be  performed  for  his  possession  to  the  manor 

place.    In  a  suspension  it  was  pleaded  that,  by  the  20  Geo.  II., 

tenants  are  liable  for  no  farther  services  than  are  expressed  in 

their  tacks,  but  the  plea  was  overruled,  because  letters  of  tacks 

cannot  free  their  tenants  from  services  due  for  their  possessions  to 

third  parties.^ 

Sabine's         Hume,  in  the  form  of  suggestions,  lays  down  important  doc- 

^h!^prM-   trine  relative  to  the  sublessee's  liability  ex  lege  for  the  inferior 

tatioDB  of     prestations  of  the  principal  lease  and  the  landlord's  title  to  enforce 

performance  of  them  by  a  direct  action  against  the  sublessee.     In 

the  course  of  those  suggestions  he  notices  modifications  to  which 

he  deems  the  liability  may  be  subjected.* 

Ist^  If  it  is  covenanted  in  the  writ  of  sublease  that  the  sub- 
tenant shall  come  into  the  place  of  the  principal  tenant  and  per- 
form all  these  prestations,  the  landlord  seems  to  have  a  direct 
action  against  him.  For  the  stipulation  is  substantially  in  favour 
of  the  landlord,  of  which  he  ought  to  be  allowed  to  avail  himself 
against  the  subtenant  immediately,  and  not  merely  against  or 
through  the  principal  tenant. 

2c?,  There  are  obligations  which  can  be  performed  only  by 
the  person  in  the  natural  possession.  The  principal  tenant  by 
ceding  the  possession  disables  himself  from  performing  them,  and 
[169]  the  subtenant  by  taking  possession  virtually  undertakes  the 
performance.  If  they  are  not  done,  it  would  be  an  invasion  or  de- 
feasance of  the  principal  lease,  on  which  the  sublease  depends.  But 
the  principal  lease  cannot  be  inverted  or  defeated  by  the  ingrafting 
of  the  sublease.  The  stipulations  relative  to  culture  are  given  as 
an  example  of  the  application  of  the  doctrine. 

3(i,  But  it  may  well  be  doubted  whether,  ex  lege  and  without 
a  covenant,  a  sublessee  is  liable  to  the  landlord  directly  for  the 
performance  of  the  prestations  in  the  principal  lease  as  to  building, 
enclosing,  repairs  of  houses  and  fences,  and  others  of  a  similar 
kind.  The  lessee,  by  the  sublease,  may  liberate  the  sublessee  from 
the  future  burden  of  such  prestations,  and  subject  himself  to  the 
sole  liability.  The  landlord  cannot  question  the  stipulation,  b>d- 
cause  the  lessee,  his  original  debtor,  remains  liable  to  him  in  that 
respect  as  formerly,  and  be  cannot  insist  in  a  new  and  a  second 
debtor.  Here  there  is  no  inversion  or  defeasance  of  the  lease ;  for 
whatever  has  been  omitted  by  the  sublessee  the  principal  lessee 
can  perform. 

1  E.  Pamntue  v.  Morgan,  1751,  Mor.         *  Hume  in  Purves  v.  Gentle,  1797; 
15,340.  Hume  794  and  796;  also  Bell's  Pr. 

1252. 
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4^A,  Where,  in  the  writ  constituting  the  sublessee's  title  of  pos- 
session, he  is  neither  expressly  subjected  nor  absolved  from  such 
prestations,  it  may  well  be  deemed  that  there  is  no  implied  obliga- 
tion against  him  at  the  instauce  either  of  the  landlord  or  the  prin- 
cipal lessee ;  for  there  is  no  direct  contract  between  the  landlord 
and  the  sublessee,  whose  contract  is  with  the  principal  lessee,  who 
is  not  obliged  ex  lege,  unless  his  lease  so  says,  to  make  the  sub- 
contract identical  with  the  principal.  The  landlord's  remedy, 
therefore,  seems  to  be  against  the  principal  lessee,  leaving  it  to 
him  to  operate  his  relief  from  the  sublessee. 

And  5thy  whatever  doubt  may  exist  as  to  the  certainty  of  the 
doctrine  under  the  preceding  propositions,  it  is  clear  that  a  sub- 
lessee, in  the  absence  of  stipulation,  has  no  concern  with  the 
implement  of  those  obligations  which  should  have  been  performed 
before  his  entry.  A  lease  bound  the  tenants  to  uphold  the  dykes 
already  built,  or  to  be  built,  in  a  good  fencible  condition,  and  the 
houses  in  a  habitable  condition  during  the  lease,  and  to  leave  them 
so  at  their  removal.  This  obligation  had  not  been  implemented. 
The  lease  was  assigned,  and  at  the  assignee's  entry  the  houses  and 
fences  were  in  a  bad  condition ;  but  the  assignee  *  did  not  repair 
them,  although  liable  by  the  terms  of  the  transference.  The 
assignee  sublet  for  the  remaining  three  years  of  the  lease,  and 
stipulated  that  the  sublessee  should  be  '^  under  the  same  obligations 
prestable  by  said  tack"  by  the  original  tenant,  to  which  the  sub- 
lessee agreed.  The  sublessee  entered  into  possession,  and  kept  the 
houses  and  fences  much  in  the  like  condition  as  he  received  them. 
Shortly  before  the  expiration  of  the  lease,  the  lands  were  let  anew 
by  public  roup.  The  [170]  articles  bore,  that  as  to  the  houses  and 
fences  the  lessee  should  be  *' assigned  in  and  to  the  present  tack 
relative  thereto,  for  obliging  the  tenants  to  put  and  leave  them 
in  a  good  tenantable  and  habitable  condition.''  The  lease  having 
been  assigned,  the  assignee  sued  the  sublessee  in  possession  to  put 
the  houses  and  fences  into  tenantable  order.  '  It  was  held  that 
the  sublessee's  obligation  to  implement  the  conditions  of  the 
original  lease,  upon  which  he  was  to  possess  for  three  years  only, 
could  not  be  understood  to  extend  to  repair  fences  and  rebuild 
houses  that  either  did  not  exist  or  were  in  a  ruinous  state  at 
his  entry.^ 

As  the  sublessee  contracts  with  the  principal  lessee,  he  is  bound  Art.  8.-  - 
to  pay  his  Bubrent  to  him  unless  he  be  barred  by  the  landlord,  hsteemd 
Action,  therefore,  lies  at  the  lessee's  instance  against  him.^  Where  '«*'»»»«»• 

^  Purves  17*  Qentle,  ut  sup,  '  Authorities  ut  sup. 
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there  is  a  power  in  the  lessee  to  sublet,  he  may  competently 
exercise,  for  the  recovery  of  his  rent,  all  the  remedies  available  to 
the  landlord  which  are  held  to  be  assigned  to  him  by  virtue  of  the 
power.^ 

The  operation  of  the  hypothec  as  between  lessor  and  sublessee 
and  principal  and  sublessee  shall  be  discussed  hereafter.  With 
relation  to  the  inferior  prestations,  some  of  the  results  were  indi- 
cated in  the  article  immediately  preceding.* 


CHAPTEB    rV. 

LESSEE'S  EIGHT  OF  POSSESSION. 

In  terms  of  the  clause  of  possession,  the  lessor  is  bound — let,  to 
give  to  the  lessee  possession  of  the  subject  conformably  with  the 
lease;  [171]  id,  to  maintain  him  in  possession  throughout  the 
duration ;  and  3rf,  the  lessee  acquires  a  right  to  a  possessory 
judgment. 

Section  I. — Lessor's  Obligation  to  Give  Possession. 


Art.  1.— 
General 
naiureqf 
ciUigaUon, 


The  primary  obligation  upon  the  landlord  is  to  put  the  tenant 
in  possession  of  the  subject  as  let,  including  those  rights  which 
constitute  legal  appendages.  [There  is  no  presumption,  when  the 
lands  are  in  the  natural  possession  of  the  proprietor,  that  a  Whit- 
sunday entry  means  an  entry  to  the  arable  lands  only  at  the  separa^ 
tion  of  the  crop ;  and  it  was  therefore  held  in  a  special  case  that 
under  missives  of  lease  giving  entry  at  Whitsunday  entry  was  given 
to  the  arable  lands  as  well  as  to  the  grass  and  houses.*] 

This  obligation  has  even  a  prospective  operation ;  for  a  tenant 


1  Christies.  MTheraon,  14  Dec.  1814, 

F.C.  95. 

*  Here  mention  fihall  be  made  of  a 
case  which  it  has  not  been  deemed  ad- 
visable to  insert  in  the  text,  as  it  is 
purely  circumstantial,  for  the  question 
of  law  which  was  raised  in  it  was  not 
decided;  Duff,  &c.  v,  Laing,  1  March 
1845,  7  D.  556,  17  Jur.  272.  This  case 
was  an  action  for  the  rent  of  a  ware- 
house, and  two  questions  were  raised, — 


Istf  whether  a  part^  was  to  be  held  as 
a  subtenant  or  assignee;  and  2d,  whe- 
ther, if  as  subtenant,  the  landloid  had 
a  direct  action  against  him  for  the  rent. 
The  second  question  was  argued,  but 
not  decided,  the  Lord  Ordinary  and 
the  Court  holding  that  in  the  circum- 
stances the  party  must  be  viewed  as  an 
assignee. 

«  [Duff  V.  Wilson,   2  Dec   1864,  3 
Macph.  173.] 
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to  whom  a  landed  proprietor  has  bound  himself  to  grant  a  lease, 
niay  by  inhibition  prevent  the  sale  of  the  land  to  his  prejudice.^ 
In  treating  of  the  lessee's  title  to  sue  a  removing,  while  it  was 
deemed  doubtful  whether  he  could  sue  under  the  statute  if  the 
lease  did  not  exceed  nineteen  years,  it  was  said  that  it  was  reason- 
able that  he  should  possess  a  right  by  ordinary  action  of  enforcing  the 
contract  by  removing  possessors  who  had  no  right  to  possess,  or 
whose  right  had  ceased.*  Erskine  lays  down  the  doctrine  in  general 
terms,  that  since  the  statute  (1449)  secures  the  tenant  in  possession 
it  must  consequently  entitle  him  to  all  actions  against  possessors 
necessary  for  removing  them.'  Although  Erskine's  dictum  is  not 
exclusive  of  the  restriction  arising  from  unlimited  duration,  or  of  the 
statutory  procedure,  yet,  from  its  generality,  it  may  fairly  bear  the 
construction  now  put  upon  it.  But  if  the  lease  does  not  ex  lege 
involve  the  power  in  the  lessee  of  attaining  possession,  the  lessor 
is  bound  to  attain  it  for  him.^ 

The  obligation  to  give  possession  (it  has  been  held)  must  be 
horua  fde  implemented,  and  is  not  sopited  by  a  slight  deviation 
on  the  part  of  the  lessee  from  the  literal  terms  of  the  contract.  It 
was  stipulated  in  a  minute  of  tack  that  the  tenant  should  pay  his 
rent  in  advance  before  getting  possession,  the  entry  being  at  Mar- 
tinmas. The  tenant  offered  his  rent  on  the  23d  of  November,  and 
demanded  entry,  but  was  refused  possession  as  having  failed  to 
enter  and  pay  on  the  term-day.  It  was  held  that  the  tender  was 
made  dehito  tempore^  and  that  the  landlord  was  liable  to  give  pos- 
session, or  pay  damages  for  failure.*^  It  was  laid  down  that  the 
pursuer  founded  upon  a  formal  minute  of  tack,  and  that  the  written 
contract  of  lease,  being  of  a  bona  fide  nature,  could  not  be  undone 
in  the  summary  way  attempted.® 

Where  a  party  had  raised  an  action  for  implement  of  an  agreement  Obligation 
[172]  to  grant  a  lease,  and  alternatively  for  damages,  and  had  used  commuted 
inhibition  on  the  dependence,  it  was  held  that  the  landlord  was  not  ?*** 

,       .    ,  damages. 

entitled  to  have  the  inhibition  recalled  merely  on  consignation  of 
the  sum  claimed  as  damages.'  It  was  said  the  action  set  forth 
that  an  agreement  was  entered  into  by  the  landlord  to  put  the 
tenant  in  possession  of  the  right  of  lease,  and  that  he  had  failed  so 
to  do ;  that  there  was  a  conclusion  for  implement  of  that  agree- 
ment, and  that  the  tenant  should  be  put  in  possession ;  that  inhi- 

1  2  Bell's  Com.  144.  «  Smith  'v.  Robertson,  16  June  1831. 

*  Su-pra^  book  iv.  chap.  ii.  sec.  vii.  vol.     F.C.  No.  123,  p.  448,  9  S.  761,  4  D.  and 
ii.  p.  21.  A.  149. 

'  2  Ersk.  vi.  28.  •  Per  Lord  Balgray,  ut  sup. 

*  1  Stair,  XV.  6;  2  Bankt.  ix.  21;  2         ^  Seaforth's  Trs.  v.  M'Aulay,  7  Dec. 
Stair,  ix.  43,  art.  iii.  Note  (by  Brodie).       1844,  7  D.  180, 17  Jur.  88. 
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bition  had  beon  used  to  prevent  a  lease  being  granted  to  another ; 
that  the  tenant  was  not  to  be  prevented  from  claiming  implement 
[if  he  preferred  it  to  damages] ;  and  therefore  that  the  inhibition 
must  continue  in  force. 

The  possession  must  be  of  the  subject  as  let. 

Art.  2.—  The  modes  of  describing  the  various  subjects  were  detailed 

2^^       under  the  tenor  of  the  clause  of  possession.*    Where  measurement 
Measure-     enters  into  the  description,  attention  must  be  paid  to  the  Statutes 
SSStot"  5  ^®^-  I"^-  ^-  7*,  6  Geo.  IV.  c.  12,  and  5  and  6  Will.  IV.  c.  63. 
^  ^SS^  There  is  not  any  reported  case  relative  to  the  application  of  these 
statutes  to  a  lease,  but  there  is  one  which,  by  a  close  analogy, 
determines  the  rule  of  construction.     A  contractor  oflTered,  in  writ- 
ing, to  trench  ground  at  a  certain  sum  "per  acre."    The  offer  was 
verbally  accepted,  and  the  work  was  done.     It  was  held  that,  in 
terms  of  the  Statute  5  Geo.  IV.  c.  74,  the  word  "  acre"  in  the 
agreement  could  be  held  to  mean  only  the  imperial  acre,  and  that 
parole  proof  that  the  agreement  was  by  the   Scotch  acre   was 
incompetent  and  inadmissible.* 

In  construing  the  terms  of  description  the  following  rules  have 

been  laid  down. 

Subject  Ist,  The  subject  must  be  in  accordance  with  the  terms  of  the 

MBwe""*  description,  and  suited  for  the  purpose  which  the  description  is 

deeeription.  practically  understood  to  include,  and  if  otherwise  the  contract 

may  be  voided.     A  lease  of  lands  was  advertised  as  a  deer  forest, 

and  was  let  as  such.     An  action  of  reduction  of  the  lease  was 

raised,  on  the  ground  that  the  subject  let  was  not  conformable  with 

the  description,  because  it  was  not  a  deer  forest  according  to  the 

recognised  import  of  the  terms.     It  was  held  that  the  pursuer  was 

entitled  to  an  issue  to  try  whether  what  was  let  was  a  deer  forest, 

and  whether  he  had  entered  into  the  lease  and  was  under  essential 

error  as  to  the  subject-matter  of  the  contract.* 

Descriptiun        2df,  Although  a  certain  number  of  acres  only  were  specified  in  a 

toTo™>r     [173]  lease,  yet,  as  it  mentioned  as  possessed  by  the  tenant  him- 

po»««o"'   self,  he  was  entitled  to  all,  although  more  acres  than  expressed.* 

This  decision  appears  to  sanction  the  doctrine  that  the  generality 

of  the  description,  according  to  former  possejssion,  will  overrule 

specific  description  by  boundaries  or  measurement.    But  this  may 

1  Supra,  book  iiL  chap.  iv.  sec.  2,  vol.  1848,  20  D.  1090,  30  Jur.  137.     The 

i.  p.  383.  details  of  this  case  are  given  under  book 

*  R.  and  A.  Thomson  v,  Garioch,  26  ii.  chap.  xiv.  sec.  1  (Lease  of  a  Deer 

Feb.  1841,  F.C.  No.  92,  p.  651,  3  D.  Forest)  vol  i  p. 
625,  13  Jur.  274.     [See  Bell's  Pr.  91.]  *  Deas  v.  Kyle,  1667,  Mor.  10,604. 

^  E.  of  Wemyss  v.  Campbell,  6  June 
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well  be  doubted,  as  the  specific  description  is  the  result  of  deliberate 
adjustment.  If,  however,  a  small  variance  should  occur  between 
the  specific  description  and  the  former  possession,  the  latter  may 
modify  the  former ;  and  it  is  this  limited  modification  which  is  the 
object  of  description  by  former  possession.  Each  case  must  depend 
upon  special  matter. 

3cZ,  A  tack  was  set  bearing  "  certain  lands  containing  forty-eight  Meaanre- 
measured  acres,  with  pasturage  and  pertinents,  every  acre  to  pay  tive  or  de- 
six  firlots."    The  setters  insisted  in  a  declaration  that  there  were  "«^**^®* 
sixty  acres,  and  that  the  tacksman  should  pay  accordingly,  which 
was  repelled,  in  respect  that  the  extent  of  the  acres  here  was  not 
laxative,  but  designative.^ 

4^A,  When  a  known  farm  is  let  for  a  gross  rent  as  possessed  by 
the  late  tenant,  the  new  tenant  by  entering  into  possession  gets 
all  for  which  he  stipulates,  and  cannot  annul  the  contract  or  claim 
an  abatement  of  rent,  although  it  prove  on  a  more  accurate 
measurement  that  the  lands  do  not  extend  to  the  number  of  acres 
mentioned  in  the  previous  advertisement,  or  even  in  the  lease.  The 
notice  taken  of  the  estimated  extent  is  not  construed  as  taxative, 
or  in  warrandice  of  the  number  of  acres,  but  as  a  statement  only  of 
what  the  landlord  understands.' 

This  principle  has  been  carried  into  operation  in  recent  cases. 
A  sheep-farm  was  advertised  by  the  landlord  to  be  let  as  extend- 
ing to  a  certain  number  of  acres  or  thereby.  A  lease  was  after- 
wards executed  in  favour  of  two  tenants  for  nine  years,  and  at  a 
slump  rent,  of  the  lands  *'  as  at  present  possessed  by  the  outgoing 
tenants."  The  tenants  entered  into  possession  and  paid  the  rent, 
although  irregularly.  In  the  last  year  of  possession  it  appeared 
that  the  number  of  acres  was  less  by  nearly  a  fourth  than  the 
number  mentioned  in  the  advertisement.  The  tenants  brought  an 
action  of  reduction  of  their  lease,  and  for  damages  against  the 
landlord,  on  the  ground  of  fraud  and  gross  error  in  aubstantialilms, 
viz.,  in  relation  to  the  extent  of  the  farm.  The  allegation  of  fraud 
set  forth  in  the  summons  was  not  insisted  on  in  the  record,  so  that 
gross  error  formed  the  only  plea.  It  was  held  (let)  that  the 
alleged  misrepresentation  applicable  to  the  [174]  discrepancy  made 
at  the  commencement  of  the  lease  was  no  ground  for  reduction ; 
(2d)  That  the  circumstances  were  inconsistent  with  the  existence 
of  the  alleged  error,  as  it  is  the  custom  in  taking  sheep  farms  for 
the  intending  tenant  to  be  governed,  not  by  the  number  of  acres 
advertised,  but  by  his  opinion  of  the  value  as  marked  by  the 

1  Bocheid  v.  Borthwick,  1679,  Mor.         >  Yeamau  v.  Gilrath,  1792,  Hume 
2264.  783. 
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quantity  and  kind  of  stock  maintained ;  and  (3<i)  That  as  during 
the  subsistence  of  the  contract  the  discrepancy  had  never  been 
complained  of,  nor  relief  asked  on  account  of  it  from  the  landlord, 
so  that  restitutio  in  integrum  was  impossible,  the  principle  of  the 
action  qtianti  minoris,  on  which  the  claim  of  damage  by  the  tenants 
was  founded,  was  inapplicable.^  [Where  the  subject  let  and  pos- 
sessed for  seventeen  years  was  described  as  "  five  acres  or  thereby 
of  newly  trenched  ground  on  the  south  side  of  the  Arishall  wood," 
&c.,  right  being  reserved  to  the  proprietor  to  straighten  marches, 
plant  woods,  Ac,  and  it  turned  out  that  the  tenant's  possession 
extended  to  6  acres  1  rood  and  16  poles,  the  landlord  was  not 
allowed  to  resume  possession  for  the  purpose  of  planting  trees,  and 
without  compensation,  of  the  excess  above  five  acres.  It  was  held 
that  the  description  w^as  indicative  of  the  identity  of  the  lands,  but 
not  taxative  as  to  the  extent.^] 
Landa  let  So,  a  farm  in  the  advertisement  and  lease  was  said  to  contain 

in  damp,  certain  fields  specified  by  name,  and  to  extend  to  a  certain  measure- 
ment or  thereby.  It  was  let  to  a.  tenant  as  it  should  be  delivered 
over  to  him  at  his  entry,  and  the  measurement  was  declared  not 
to  be  warranted,  "  the  lands  being  now  let  in  slump."  The  tenant 
possessed  the  lauds,  as  delivered  over  to  him,  for  ten  years  without 
objection.  An  action  was  afterwards  raised  by  him,  in  which  he 
claimed  in  addition,  as  part  of  the  subjects  let,  a  small  inclosure  at 
the  end  of  one  of  the  fields,  on  the  ground  that  it  was  necessary  to 
complete  the  measurement  of  the  whole  farm,  and  also  the  measure- 
ment of  that  field,  as  laid  down  in  the  plan  referred  to  in  the 
advertisement,  and  furnished  to  him  before  he  took  the  farm.  His 
claim  was  repelled.* 
Oenenl  And  where  the  description  is  in  general  terms,  without  men- 

deecnption.  ^iQ^ij^g  ^\^q  extent,  the  lessee  is  held  to  take  his  chance.  B  offered 
by  a  missive  to  take  C's  farm  of  D  at  so  much  per  acre,  "  for  all 
not  let  of  said  farm."  C  by  a  counter  missive  accepted  *the 
terms  offered  for  the  farm  of  D  as  now  let,"  but  no  mention  was 
made  of  the  extent  of  the  farm.  When  these  missives  were  inter- 
changed, E,  the  tenant  of  a  contiguous  farm,  also  the  property  of 
C,  was  in  possession  of  a  few  acres  of  the  farm  of  D,  in  virtue  of 
certain  stipulations  in  his  lease.  C  having  failed  in  an  action 
raised  by  him  to  remove  E  from  those  acres,  B  sued  for  reduction 
of  his  lease,  on  the  ground  that  he  had  not  got  possession  of  all  the 
land  let  to  him.    The  Court  sustained  the  defence  that  by  the 

1  OUver  V,  Suttie,  1  Feb.  1840,  F.C.        »  Hardie  v.  Kinloch,  12  Nov.  1842,  5 
564,  2  D.  514,  12  Jur.  320.  D.  64, 16  Jur.  1. 

2  fMenmuir  v,  Airth,  16  June  1863, 
1  Macph.  929.] 
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missives  no  more  was  let  to  him  than  what  should  prove  to  have 
been  truly  out  of  lease  at  the  time.^ 

An  opinion,  said  to  have  been  indicated  in  the  last  resort,  has  Baimerr. 
been  relied  on  as  adverse  to  the  doctrine  ruled  in  the  preceding  °*^*™*' 
cases  ;^  but  this  is  an  error.  A  tenant  raised  a  summons  of  reduc- 
tion of  a  lease  on  the  ground  that  the  extent  of  the  farm  had  been 
[175]  fraudulently  represented  as  greater  than  it  truly  was,  and 
concluded  for  deduction  from  the  rent  (which  was  a  slump  sum) 
at  so  much  for  each  acre  deficient.  An  issue  was  sent  to  the  jury 
whether  the  representation  as  to  the  extent  had  been  "false  and 
fraudulent.'*  A  verdict  was  obtained  that  it  had  been  "false"  to 
the  extent  of  seven  acres  out  of  three  hundred  and  thirty-three, 
but  not  fraudulent  On  applying  the  verdict,  it  was  held — (let) 
that  even  if  this  verdict  afforded  a  ground  of  reduction,  it  must  be 
total,  and  could  not  infer  a  mere  reduction  of  rent;  and  (2d)  that 
the  ground  of  reduction  set  forth  in  the  summons  being  fraud,  and 
not  error  in  essentialihus,  and  fraud  having  been  negatived  by  the 
verdict,  there  was  no  ground  of  reduction  under  the  summons.^ 
When  appealed,  the  matter  was  referred,  on  a  recommendation 
from  the  Woolsack,  to  the  counsel  for  the  parties ;  but  the  case 
"seems  to  have  been  treated  in  the  House  of  Lords  as  one  in 
which  the  contract  of  lease  still  remained  for  adjustment."*  And 
an  opinion  was  expressed  that  the  issues  were  incorrectly  framed, 
inasmuch  as  the  questions  of  false  and  fraudulent  ought  to  have 
been  put  separately,  and  that  an  error  to  the  extent  of  seven  acres 
out  of  three  hundred  and  thirty-three  was  not  sufficient  to  annul 
the  contract.* 

5th^  It  has  been  said  that  where  a  portion  of  land  is  separated  Fann  newly 
from  a  known  farm,  and  let  for  the  first  time  by  itself,  or  where  a  ^™ 
new  farm  is  made  up  of  sundry  parcels  of  land  which  are  de- 
tached from  several  contiguous  farms,  and  are  thrown  together 
into  one  possession,  although  the  rent  be  set  down  at  one  gross 
sum,  yet  still,  if  the  tack  specify  the  entire  number  of  acres  or  the 
extent  of  the  several  parcels  of  land,  it  is  more  presumable  that 
the  parties  have  settled  the  rent  on  this  medium,  and  therefore 
that  if  there  be  short  measure  the  tenant  will  be  deemed  not  to 
have  obtained  possession  of  the  whole  of  the  subject  let,  and  is 


1  Fraser  v.  Mathieson,  24  Feb,  1842,  *  Per  Lord  Cuninghame,  Ordinary,  in 

2  D.  734.  Hardie  v.  Kinloch,  ut  mp, 

*  Oliver  v.  Suttie,and  Hardie  v.  Kin-  ^Fer  Lord  Brougham,  L.  C,  10  S. 
loch,  ut  8up,  App.  862,  4  Jur.  390,  which  contains 

•  Balmer  r.  Hogarth,  11  March  1830,  the  only  full  report  of  the  proceedings 
8  S.  715,  2  Jar.  341.  in  the  House  of  Lords. 
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entitled  to  a  deduction  of  rent.^  A  decision  was  given  in  con- 
formity with  this  doctrine.*  But  as  the  tenant  had  possessed  for 
some  years  before  he  made  the  objection,  it  may  be  doubted 
whether,  on  the  principle  of  the  cases  noted  above,  a  similar  judg- 
ment would  now  be  given. 
msre^n-  6^A,  In  an  old  case  it  was  held  that  a  misrepresentation  of  the 

tothe'Tai"  r®^*  P*i<^  by  preceding  tenants  for  each  acre  was  not  a  ground  for 
o^«8^^  reducing  the  lease ;  for  it  was  deemed  that  the  tenant  should  have 
informed  himself  better  what  was  the  true  rent,  and  not  have  re- 
lied on  the  laird's  assertion,  and  tried  the  quality  of  the  ground ; 
and  [176]  his  eye  being  his  merchant,  he  had  none  to  blame  but 
himself,  and  he  had  acquiesced  two  years.*    Here  the  objection 
was  that  the  tenant  had  not  obtained  possession  of  a  subject  of 
the  value  for  which  he  had  contracted.      In  modem  times  a 
similar  judgment  might  perhaps  have  been  given  if  the  tenant 
.    relied  on  a  mere  verbal  representation,  and  possessed  for  a  given 
period.     But  even  there  there  might  be  reason  to  deem  that  he 
would  be  let  in  to  prove  the  fact,  and  that  if  he  succeeded  the 
maxim  would  apply  that  dolus  dedit  cauaam  contractui.      If  he 
contracted  on  the  faith  of  a  written  rental  exhibited  to  him,  it 
could  not  be  thought  that  farther  inquiry  would  be  necessary, 
and  therefore,  if  the  rental  was  false,  the  contract  would  be  re- 
ducible ex  capite  dolu 
Where  rob-        '^^^>  With  regard  to  a  right  of  servitude,  or  other  rights  conse- 
i®®tiet       quent  on  possession,  where  the  subject  is  let  as  possessed  by  the 
former  poB-  late  tenant,  the  new  tenant  is  understood  to  have  visited  the  sub- 
KiM«"bouud  i®c*  ^^^  *^  li^ve  inquired  into  the  condition  and  circumstances  of 
to  inquire,    t^e  late  tenant's  use  of  it,  and  to  be  willing  to  take  the  right  as 
modified  by  the  state  of  possession.     Thus,  a  tenant  having  taken 
a  farm  under  such  a  description,  found  on  entering  into  possession 
that  the  proprietor's  servants  and  cottars,  and  those  also  on  the 
other  farms  of  the  estate,  were  in  the  use,  and  claimed  a  right,  to 
cast^  dig,  and  drive  fuel  in  a  part  of  the  lands  which  had  been  de- 
scribed in  the   advertisement  as  consisting  of  **  rough  pasture 
grounds."     In  consequence,  the  tenant  raised  an  action  concluding 
for  damages  against  the  landlord,  and  for  an  interdict  against  him, 
his  tenants,  cottars,  and  servants,  for  the  future.     The  action  was 
dismissed  on  the  principle  which  has  been  stated.* 

8^A,  In  the  lease  of  a  commercial  subject,  evidence  of  the  usage 
of  trade  will  be  let  in  to  shew  what  accommodations  are  deemed  to 

^  Pw  Huiue  in  Yeaman  v.  Gilruth,  '  Nisbet  v,  Kinnaird,   1698,    Mor. 

ut  sup.  4873. 

*  Yeaman  v,  Gilruth,  ut  sup,    [See  *  Qordon  v,  Ruxton,    1797,  Hume 

Menmuir  r.  Airth,  supra,]  798. 
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be  necessarily  included  as  integral  portions,  or  recognised  appur-  Uwge  as  to 
tenances.     Premises  were  let  to  be  used  as  a  glass-work.     The  dations  in 
lessors  undertook,  if  the  lessee  required  the  accommodation  of  aJ^JnfrcUi 
"cutting-shop,"  to  erect  a  building  for  that  purpose.     The  lessee,  ■'»^jects. 
on  the  other  hand,  undertook  to  make  payment  of  any  additional 
rent  at  so  much  per  cent  on  the  sums  expended  on  such  cutting 
shop.     The  lessee  took  possession,  and  the  lessors  proceeded  to 
erect  a  cutting-shop,  not  including  a  steam-engine  house  or  a 
chimney-stalk.     On  their  refusal  to  erect  these  appurtenances,  the 
lessee  raised  an  action  concluding  that  the  undertaking  to  erect  a 
cutting-shop  implied  an  obligation  to  erect  these  appurtenances. 
Evidence  was  adduced  by  the  lessee  to  shew  that  a  steam-engine 
being  attached  to  a  cutting-shop,  the  latter  would,  in  the  language  of 
the  [177J  trade,  be  understood  to  comprehend  an  engine-house  and 
stalk.     A  verdict  having  been  given  for  the  pursuer,  the  defenders 
applied  for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
granted  on  the  point  whether  under  the  stipulation  in  the  lease  it 
was  implied  that  the  defenders  were  bound  to  erect  an  engine-house 
and  stalk.     The  Court  refused  a  rule.^ 

9th,  A  general  reference  to  possession,  or  a  general  description  Construc- 
of  the  subject  let,  will  not  entitle  the  tenant  to  a  right  different  in  Bcription! 
kind  from  that  implied  under  the  lease,  or  be  held  to  include 
powers  not  involved  by  necessary  implication  in  the  title  of  the 
lessor.  In  conformity  it  was  held— first,  that  where  lands  were  let 
as  possessed  by  former  tenants,  the  actual  tenant  has  not  a  right 
ex  lege,  and  without  an  express  clause,  to  cast  peats  for  sale  from  a 
moss  situated  within  the  lands  let  to  him.'  And  second,  it  was 
held  under  the  provisions  of  a  country  road  Act,  that  although  the 
subject  let  to  the  tacksmen  by  the  trustees  was  described  as  "  the 
whole  tolls  and  duties  and  penalties  for  evading  the  same,*'  (1st) 
the  tacksman  was  not  entitled  to  pursue  in  his  own  name  only 
for  penalties  incurred  by  evading  the  toll ;  and  (2d)  the  trustees 
had  not  power  to  assign  to  the  tacksman  the  right  of  prosecution.* 

lO^A,  Although  bound  to  give  possession  originally,  yet  if  the  BMikraptcy 
lessee  become  bankrupt,  desert  the  possession  and  leave  the  country,  ° 
the  lessor  is  not  on  his  return  bound  to  reinstate  him.*    Nor  is 
the  lessor  bound  to  reinstate  the  lessee  if  he  be  lawfully  deprived 
of  possession. 

*  Watson  V,  Kideton  &  Co.,  11  July        *  M.  Queensberry  v.  Haining,  1812, 
1839, 1  D.  1254,  F.C.  1263,  M'Farlane's     Hume  869. 

Jury  Tr.  Rep.  213,  11  Jur.  611.     [See         »  Mitchell  v,  Morriaon,  28  June  1839, 
Goskirk  v.  Eidin.  Ry.  Station  Access  Co.,     F.C.  1151,  1  D.  1116, 11  Jur.  566. 
19  Dec  1863,  2  Macph.  382.]  *  Taylor    v.    Maxwell,    1728,    Mor. 

15,310. 
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A  lease  Laving  been  granted  to  three  tenants,  excluding 
assignees,  two  of  the  tenants,  without  consent  of  the  landlord, 
assigned  their  interest  to  the  otlier  tenant.  He  having  become 
insolvent,  conveyed  his  estates,  including  the  lease,  to  trustees  for 
behoof  of  his  creditors.  The  trustees  took  possession,  but  after- 
wards gave  notice  that  they  were  to  abandon  the  subjects.  The 
insolvent  left  the  country,  and  during  his  absence  the  other  two 
tenants  made  judicial  application  to  be  put  into  possession.  The 
insolvent  on  his  return  was  sequestrated.  Afterwards  he  insti- 
tuted proceedings  to  be  reinstated  in  possession,  to  which  the 
landlord  successfully  objected.* 

[11th,  A  country  house  was  let  furnished  to  a  tenant  who  had 
not  seen  it,  and  relied  on  tlie  faith  of  advertisements.  He  was  held 
not  entitled  to  throw  up  tlie  lease  on  the  ground  that  he  was 
refused  possession  of  the  charter-room,  a  store-room,  and  another 
small  room  in  which  furniture  was  stored.^] 

Art  3.—  [1*^8]  The  subject  being  let  with  all  the  rights  necessary  for  the 

^^^of'    ©^joyment  of  it,  the  lessee  acquires  a  riglit  to  its  appurtenances,  of 

gubjectt  lei,   which  the  more  usual  and  important  shall  be  noticed.    These  are — 

Jirst,  servitudes  generally ;  second,  right  of  commonty ;  and  thirds 

a  seat  in  church. 

Servitudes.         1*^  SERVITUDES. — A  tenant  is  entitled  to  the  enjoyment  of  all 

servitudes  belonging  to  the  subject.*    In  an  ancient  case,  where 

certain  lands  were  let  whereof  the  woods  were  a  part  and  pertinent, 

it  was  held  that  the  tenants  had  a  right  to  those  woods  in  so  far 

as  they  had  common  pasturage  through  the  same ;  but  "  as  to  the 

wood  and  trees  of  tlie  same,  et  quod  ad  tmperjiciem,  they  acclaimed 

no  right  thereunto."*    So,  the  tenant  of  a  servient  tenement  was 

found  entitled  to  put  swing  gates  on  a  servitude  road  for  carts  and 

cattle  to  pass  to  a  moss  and  common  pasturage  without  consent  of 

the  dominant  proprietor,  the  number  and  situation  of  the  gates 

being  restricted  to  wliat  was  necessary,  with  as  little  inconvenience 

as  possible,  to  the  use  of  the  dominant.^    So,  under  a  special  agree- 

1  Taylor  v,  Taylor  and  Fairlie,  Feb.  matter  of  fact,  and  contains  no  pure 

1826,  4  S.  460;  aff.  5  May  1826,  2  W.  matter  of  law,  it  has  been  deemed  un- 

and  S.  101.  In  3  S.  341,  a  case  la  reported  necessaiy  to  insert  it  in  the  text. 
(M'Donald  v.  Cameron,  13  June  1827, 2         *  [Webster  v.  Lyell,  13  July  1860,  22 

W.  and  S.  592),  detailing  the  circum-  D.  1423.1 

stances  in  which  it  was  held  that  a  tenant         ^  Bell  s  Pr.  1224.     [Campbell  v.  Mac- 

of  a  sheep  farm,  who  had  given  up  to  the  kinnon,  20  March  1867,  5  Macph.  636; 

landlord  a  part  of  it  intended  for  winter  aff.  4  April  1870, 8  Macph.  (H.  L.)  40.] 
pasture,  was  entitled  to  keep  possession         *  L.  ^nockdolian  v.  Tenants  of  Par- 

of  another  farm  for  that  purpose,  of  thick,  1583,  Mor.  14,540.     Spottiswood 

which  he  had  obtained  possession  as  a  (Servitudes),  p.  307. 
subtenant  of  a  party  who  had  removed.         ^  Wood  v,  Itobertson,  9  March  1809, 

As  the  case  is  much  involved  in  special  F.C.  241. 
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rnent,  a  dam  dike  was  built  and  a  run  of  water  thence  was  made 
through  the  lands  of  adjoining  proprietors  to  supply  their  mills. 
Each  proprietor  was  to  keep  the  water-course  in  good  repair  within 
his  own  grounds.  The  expense  of  upholding  the  dam  dike  was 
common ;  and  the  superior  proprietors  were  prohibited  from  inju- 
riously intercepting  the  water-course.  It  was  held  that,  although 
no  right  of  passage  was  expressly  stipulated,  a  tenant  of  a  mill 
belonging  to  one  of  the  inferior  proprietors  had  a  right  to  go  along 
the  water-course  to  the  dam  dike  as  often  as  necessary  to  examine 
their  condition  and  to  repair  them.^  And  it  was  held  that  a  party 
whose  property  was  bounded  by  a  public  road  had  a  right  to  open 
for  himself  and  his  tenants  a  communication  with  it  across  the 
footpath  which  bounded  it,  provided  that  such  communication  was 
made  in  the  manner  least  prejudicial  to  the  public.  The  tenants 
by  their  leases  therefore  acquired  a  right  to  the  enjoyment  of  this 
servitude.* 

[179]  But  there  are  important  limitations  and  modifications  of  LimititipnB 
the  lessee's  right  to  servitudes.    Thus,  the  tenant  of  two  farms,  right  to 
one  of  them  privileged,  the  other  not,  may  not  in  any  season  send  "'^*  ^ 
from   the  unprivileged  farm   sheep  to  the   hill  over  which  the 
servitude  of  pasturage  extends.     And  the  tenant  of  a  privileged 
farm  may  not,  for  grass  maill,  send  a  neighbour's  sheep  to  graze  on 
that  hill  along  with  his  own.^     Where  a  tenant  (it  has  been  said) 
happens  to  possess  two  adjoining  fields,  he  is  not  entitled  to  com- 
municate any  privilege  or  right  enjoyed  by  the  one  to  the  other ; 
and  if  the  one  field  enjoyed  a  right  of  taking  seaware  for  manure 
from  the  adjoining  shore,  which  the  other  did  not,  he  could  not 
take  seaware  except  for  the  use  of  that  field  exclusively  which  had 
the  benefit  of  the  servitude.*    This  dictum  may  be  conformable 
Mrith  strict  law  and  a  rigid  rule  of  construction. 

In  mineral  leases  important  limitations  of  the  right  of  servi- 


1  "Weir  V,  Glenny,  4  Feb.  1832,  10  S. 
290,  F.C.  229. 

*  MoncriefF  and  Curators  v,  Provoat 
of  Perth,  &c.,  13  Dec.  1842,  5  D.  298, 15 
Jur.  117.  The  case  of  the  M.  of  Bread- 
albane  v.  McGregor,  &c.,  3  Dec  1846, 
9  D.  210, 19  Jur.  65,  is  not  in  strictness 
one  between  landlord  and  tenant;  but 
as  it  related  to  a  servitude^  and  the  in- 
terest of  tenants  were  involved  in  it,  it 
is  well  that  it  should  be  noticed.  The 
purport  of  it  is,  that  in  an  action  whether 
a  right  had  been  acquired  by  prescription 
to  a  drove  road  and  to  drove  stances 
(places  for  resting  and  feeding  cattle)  as 
accessories,  an  averment  that  the  pro- 


prietors and  tenants  of  land  and  the 
community  generally  had  from  time 
immemorial  used  the  drove  road  and 
the  stances,  was  held  to  be  relevant,  and 
suitable  for  a  trial  by  jury,  although 
none  of  the  parties  claiming  had  pro- 
perty in  the  vicinity,  and  althougn  a 
public  road  had  been  for  more  than  a 
century  superinduced  on  the  drove 
road,  and  that  a  fixed  amount  had 
always  been  paid  for  the  use  of  the 
stances. 

'  Stewart,  &c,  v,  Caithness  and  Smart, 
1788,  Hume  731. 

*  More's  Notes,  cclv. 


188 


LES8EB  8  RIGHT  OF  POSSESSION. 


[b.  T.  C.  IV.  B.  I. 


Mineral 
leftses. 


Tenant's 
right  to 
servitudes 
depends  on 
the  snbsis- 
tenoe  of  that 
of  the  land- 
lord. 


Effect  of 
eviction 
from  servi- 
tude on 
contract  of 
lease. 


tude  have  been  applied.  Thus,  a  tenant  of  two  adjacent  coal-fields 
was  held  not  entitled  to  communicate  the  drain  or  level  of  the  one 
to  the  other,  but  bound  to  leave  a  barrier  or  march  to  prevent 
the  water  of  the  superior  field  of  coal  from  flowing  down  on  the 
inferior.^ 

Where  the  landlord  is  deprived  of  a  servitude,  or  restricted  in 
the  use  of  it,  the  deprivation  or  restriction  must  operate  against 
the  tenant.  A  party  (for  example)  having  a  servitua  itineris  to 
one  farm,  having  been  held  not  entitled  to  use  the  road  for  the 
purpose  of  another  farm  lying  beyond,  and  to  which  a  road  lay 
from  the  servient  road  through  the  dominant  tenement,^  a  lessee 
would  necessarily  have  been  deprived  of  the  use  of  the  road.  So, 
a  privilege  granted  in  a  feu-disposition  of  taking  peats  from  a 
neighbouring  moss,  "  both  for  fuel  to  (the  disponee)  himself  and 
for  sale,"  was  found  to  transmit  to  each  successive  proprietor  of  the 
feu,  but  not  to  be  communicable  by  him  to  subfeuars  or  lessees  of 
parts  of  the  lands,  while  he  retained  to  himself  the  full  exercise  of 
the  privilege.  Building  leases  had  been  granted  of  portions  of 
those  lands,  containing  a  clause  permitting  the  tenants,  provided 
the  landlord's  rights  authorise  him,  to  use  the  privilege  of  casting 
peats  without  paying  any  additional  rent.  The  right  of  the  lessees 
[180]  was  necessarily  extinguished  by  the  judgment.' 

Whether  a  deprivation  of  a  right  x)f  servitude  would  annul  the 
contract,  or  only  entitle  the  lessee  to  damages,  must  depend  upon 
the  question  whether  it  rendered  the  subject  unfit  for  the  purpose 
for  which  it  had  been  let,  or  only  diminished  its  value.  But  to 
produce  either  effect  it  is  necessary  that  the  eviction  had  resulted 
by  reason  of  defect  of  right  on  the  part  of  the  landlord.  Thus, 
near  the  close  of  a  lease  for  nineteen  years,  a  tenant  raised  an 
action  against  his  landlord,  alleging  that  a  privilege  of  pasturage 
on  a  common  let  along  with  his  farm  had  been  encroached  on  by 
third  parties  for  a  series  of  years.  The  conclusion  was  for  indemni- 
fication or  damages  as  to  past  years,  by  reason  of  failure  to  maintain 
him  in  possession  of  the  whole  subjects  let,  and  for  decree  to  main- 
tain him  in  possession  in  future.  The  landlord  was  assoilzied ;  for 
it  was  held  that  as  no  portion  of  the  tenant's  possession  had  been 
evicted  by  reason  of  defect  of  right  on  the  part  of  the  landlord,  and 
as  any  encroachment  on  the  right  of  the  tenant  had  arisen  from 
remissness  on  his  part  to  defend  himself,  there  was  no  ground  for 


1  E.  of  Wemyss  v,  Hope's  Tra.,  7  Feb. 
1809,  F.C.  161. 

'  Scott  V.  Bogle  or  Brown,  6  July 
1809,  F.C.  397. 


'  Carstairs  v.  Brown,  14  May  1829, 
F.C.  868,  7  S.  607.  Also,  with  relation 
to  the  same  question,  Murdoch  v.  Car- 
stairs,  25  June  1823,  2  S.  159. 
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damages ;  and  there  had  been  no  failure  on  the  part  of  the  landlord 
to  implement  the  contract.^ 

[The  question  has  been  raised,  but  not  decided,  whether  a 
tenant  can  acquire  a  servitude  over  the  ground  of  another  tenant 
of  the  same  landlord.^] 

2rf,  CoMMONTY. — In  close  connection  with  the  tenant's  right  to  Cammonty 
servitudes  generally  is  his  right  of  commonty.  If  there  be  such 
a  right  attached  to  the  land  the  lessee  is  entitled  to  use  it.  But 
a  landlord  is  not  entitled  to  claim  from  his  tenant  a  share  of  the 
expense  of  a  division  of  commonty  proportioned  to  the  allotment 
attached  to  his  farm  ;  because  such  a  claim  against  the  tenant  has 
no  foundation,  either  under  the  Statute  1695,  c.  38,  or  at  common 
law,  and  such  an  eventual  benefit  as  that  which  he  may  derive  is 
too  indirect  to  authorise  the  demand  of  a  recompense.*  Nor,  in  a 
division  of  runrig  lands,  is  it  necessary  that  the  tenants  should  be  Runrig. 
made  parties  to  the  suit ;  for  it  is  presumed  that  the  landlord  will 
take  care  of  their  interests,  and  if  they  suffer  they  have  recourse 
against  him  on  the  warrandice  in  their  leases.*  Other  rules  appli- 
cable to  the  right  of  commonty  have  been  indicated  in  the  paragraph 
applicable  to  servitudes  generally. 

3d,  Lessee  Entitled  to  Church  Seat..— Suitable  accommodation  chwch 
in  that  part  of  the  area  of  the  parish  church  which  belongs  to  the  ^** 
landlord  is  held  to  be  included  in  a  lease  of  lands  without  the  pay- 
ment of  seat-rent  by  the  tenant.  And  the  landlord  cannot  let  it 
[181]  to  others  to  the  tenant's  exclusion.*^  Certain  leases  gave  right 
to  the  lands  "  with  all  liberties  and  freedoms  belonging  thereto." 
This  clause  was  relied  on,  but  the  general  point  was  made,  that 
although  the  leases  had  not  contained  such  a  clause  the  right  could 
have  been  enforced,  because  the  right  of  an  heritor  in  the  area  of 
the  church  is  not  personal  to  himself,  but  is  inseparable  from  the 
lands,  and  common  to  himself,  his  family,  and  his  tenants.  The 
decision  proceeded  on  the  general  doctrin^e.®  It  has  been  said,  with 
soundness,  that  in  so  far  as  the  area  is  capable  of  accommodating 
them,  not  only  the  immediate  tenants,  but  the  subtenants,  are 
entitled  to  occupy  the  area  assigned  to  the  heritor.^ 

A  certain  fair  discretion,  it  has  been  deemed,  may  be  exercised 
by  the  landlord  in  apportioning  his  area  among  his  tenants,  more 

^  Stewart  v.  Wand,  1  Feb.  1838,  16  *  Bruce  v.  Bruce,  1792,  Mor.  14,152, 

S.  408,   10  Jut.  249   (as   Stewart   v.  Bell's  Cases,  476. 

Sawyers).  «  Bell's  Pr.  1224;  More's  Notes,  ccliv.; 

'  [Dempster  v.  M'Donald,  16  Nov.  Connellys  SuppL  76-7;  Dunlop's  Paro- 

1871, 10  Macph.  94.]  chial  Law,  3d.  edit.  46. 

'  Drummond  v,  Swanston,  1782,  Mor.  •  Skirving  and  Young  v,  Vemor,  1796, 

2487,  Hailes  906.  Mor.  7930. 

7  Dunlop's  Par.  Law,  ut  sup. 
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especially  where  it  is  not  sufficient  to  accommodate  all.  But  even 
in  the  latter  case  he  is  not  entitled  to  exact  a  rent.^ 

Game  on  a  4^/i,  HaS   THE   TENANT   ElGHT  TO  THE  GaME? — It   haS  beeil  said 

that  it  has  not  been  settled  whether  the  lessee  has  the  right  of 
hunting  or  shooting  on  the  farm,  if  otherwise  qualified ;  but  it  may 
be  deemed  that  without  the  landlord's  express  permission  he  has 
not  such  a  right.^  Such  a  power  must  be  considered  to  be  incon- 
sistent with  the  principles  which  govern  a  right  to  game,  which 
were  explained  when  treating  of  game  as  a  subject-matter  of  lease.' 
And  it  would  be  equally  at  variance  with  a  right  of  hunting, 
shooting,  and  exercising  similar  sports,  which,  as  will  appear  here- 
after, is  reserved  to  the  landlord  ex  lege.  If  possible,  the  legal 
objection  to  such  a  right  in  the  agricultural  tenant  is  increased  by 
game  having  become  an  object  of  traffic,  by  the  consequent  leases 
of  it  to  persons  different  from  the  tenants  of  the  lands,  and  by  the 
mode  in  which  the  Courts  have  dealt  with  it  in  considering  the 
effect  of  a  lease  of  it.*  But  the  question  is  settled  ;  for  it  has  been 
decided  that  a  tenant  is  not  entitled  to  the  privilege  of  pursuing 
game  on  his  farm  without  the  permission  of  the  landlord.* 

[Trout-Fishing. — The  tenant  of  an  agricultural  farm  must,  it 
seems  now,  be  held  to  have  no  right,  without  the  landlord's  per- 
mission, to  fish  with  the  rod  for  trout  in  a  stream  or  pond  to  which 
the  lands  gave  him  access.  •»] 

Section  II. — Lessee's  Eight  to  Possess  and  Preserve  the 

Subject  Let. 


Art.  1.— 
Les»ee\ 
right  tc 
possess, 


[182]  The  lessee  is  entitled,  under  certain  modifications,  so  to 
right  to       possess  the  subject  as  to  prohibit  all  interference  or  encroachment. 

1  Dunlop's  Par.  Law,  46;  Clapperton  exclusive  right  being  vested  in  the  pro- 

v.  Mags,  of  Edin.,  14  July  1840,  F.C.  prietor.    Welwood  r.  Husband,  11  Feb. 

1493,  2  D.  1386, 12  Jur.  643.  1874,  1  Kettie  507.] 

8  Bell's  Pr.  1224.  [See  Smellie  v.  «  [Maxwell  v.  Copland,  20  Nov.  1868, 
Lockhart,  1  June  1844,  2  ftrown  194.  7  Macph.  142;  aff.  28  Feb.  1871,  9 
E.  of  Kinnoul  v.  Tod,  15  Dec.  1859,  3  Macph.  (H.  L.)  1.  In  this  case  one 
Irv.  501,  32  Jur.  154.  Welwood  v,  judge,  Lord  Barcaple,  held  that  at  corn- 
Husband,  infra.']  mon  law  a  tenant  has  a  right  to  fish 

'  Supra,  book  ii.  chap.  xiv.  voL  i.  p.  with  the  rod  for  trout  in  a  stream  or 

331,  et  seq.  pond  on  the  lands.    Lord  Cowan  and 

*  Supra,  book  ii.  chap.  xiv.  sec  i.  two  law  lords  (Hatherley  and  Chelms- 

vol.  i.  p.  332.  ford),  gave  no  opinion  on  this  general 

^  M.  Tweeddale  v.  Somner,  18  June  point,  arriving  at  the  same  result  on  a 

1808,  in  a  note  to  E.  of  Hopetoun  v.  consideration  of  the  facts  of  the  case. 

Wight,  17  Jan.  1810,  F.C.  510.     This  But  the  Lord  Justice-Clerk  (Patton), 

rule  has  accordingly  been  practically  Lord  Neaves,  and  Lords  Westbury  and 

held  in  strict  observance.     [It  is  now  Colonsay,  gave  opinions  according  to  the 

clearly  settled  that  a  tenant  in  an  agri-  statement  in  the  text.    See  also  D.  of 

cultural  lease,  even  if  it  be  for  999  Richmond  v.  Dempster,  14  Jan.  1861, 

years,  has  no  right  to  kill  game,  the  4  Irv.  10,  33  Jur.  133.] 
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It  was  held  that  the  proprietor  of  a  house  with  a  garden  and 
shrubbery  attached  had  not,  during  the  occupancy  of  a  tenant,  a 
right  of  access  to  the  shrubbery  in  order  to  prune  the  plants,  dress 
the  ground,  and  repair  the  fences.^    So,  a  landlord,  after  having  let  Landlord 
a  subject,  cannot,  without  having  reserved  a  right  to  do  so,  make  m2e°a* 
any  change  on  the  structure  of  the  subject  to  the  injury  of  thefj*°f®°" 
tenant,  and  without  necessity.     The  proprietor  of  an  urban  tene-  ture  of  the 
ment  let  the  second  flat  of  the  house  for  writing  chambers.     The  ^"  ^^ 
access  to  the  flat  was  by  a  door  from  the  street,  through  a  passage, 
and  up  a  common  stair.     After  the  tenant  had  entered  into  posses- 
sion, the  landlord  made  an  opening  for  a  door  in  the  inner  wall  at 
the  end  of  the  passage,  for  the  purpose  of  obtaining  access  from 
the  street  to  a  printing  office  which  he  had  erected  in  the  area 
between  the  tenement  in  question  and  a  lane  behind.     It  was  held 
that  the  tenant  was  entitled  to  an  interdict  against  the  proposed 
use  of  the  passage.^ 

The  same  rule  has  been  held  applicable  as  between  principal 
and  sublessee.     The  under  flat  of  a  house  having  been  sublet,  the 
principal   lessee,  in   order  to  make  some   alterations  in  the  flat 
above,  proceeded  to  erect  a  scaffolding  and  to  form  a  communication 
from  the  street,  which  interrupted  the  access  to  the  under  flat  and 
intercepted  its  light.      An  interdict  was  granted   against  these 
operations,  as  involving  powers  not  reserved  ex  lege  by  the  sub- 
lease.* Nor  is  the  doctrine  impugned  by  a  subsequent  case  relating 
to  the  same  subject.     The  principal  lessee  having  let   the  upper 
floor  of  the  house  as  a  shop,  according  to  a  plan,  from  which  it 
appeared  that  he  was  entitled  to  have  a  shop  in  the  floor  below 
with  a  front  door  to  the  street  (which  he  was  prevented  from 
making  by  the  interdict  already  mentioned),  it  was  decided  that 
he  had  a  right  to  make  a  door  in  the  passage   leading  to   the 
upper  floor,  notwithstanding  a  plea  by  the  tenant  of  that  floor 
that  thus  the  entry  to  the  two  shops  would  be  rendered  common.* 
The  reference  to  the  plan  was  deemed  to  be  equipollent  with  a 
reservation. 

[183]  But  there  are  modifications  of  the  doctrine.     First,  It  is  Modifica- 
competent  for  the  landlord  of  a  grass  park,  let  from  Whitsunday  for  f^^^^^® 
no  definite  period,  or  even  for  a  year,  to  enter  the  park  at  or  about  les^e's 
Candlemas  for  the  purpose  of  dressing  it  for  the  ensuing  season,  possession, 
without  leave  of  the  tenant,  who  is  not  entitled  to  graze  it  at  that 

1  Baxter  r.  Paterson,  26  May  1843,  «  Brown  v.  Robertson,  31  May  1822, 

5    D.    1074.      The    Lord    Ordinary's  1  S.  448. 

(Ivory)  judgment  was  acquiesced  in.  *  Thomson  v.  Brown,  8  June  1822, 

«  Alexander  t?.  Couper,  12  Dec.  1840,  1  S.  476. 
F.C.  193,  3  D.  249,  13  Jur.  100. 
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period  of  the  year.'  Second^  It  is  a  rule  of  general  law  that  where 
an  urban  subject  is  in  need  of  repairs  for  its  actual  preservation, 
the  landlord  is  entitled  to  have  it  inspected  and  repaired.^  If  the 
house  were  let  in  flats  the  right  exists  as  applicable  to  each  por- 
tion, for  the  tenant  of  the  lower  story  could  not  preclude  the  land- 
lord from  making  the  repairs  necessary  for  preserving  the  upper 
story.  But  if  the  repairs  are  such  as  merely  to  increase  the  profit 
of  the  landlord,  he  is  not,  without  stipulation,  entitled  to  interrupt 
the  possession  of  his  tenant.^ 

Art.  2.—  The  lessee  is  not  only  vested  with  a  right  of  protecting  and 

right  topr^  preserving  the  subject  let  to  him  by  judicial  procedure,  but  in 
JJJy^  certain  cases  he  is  entitled  brevi  manu  to  abate  the  cause  of 
injury.  On  this  principle  he  is  entitled  to  destroy  foxes  for  the 
preservation  of  his  property.*  And  it  was  held  that  the  lessee  of 
lands  on  which  rabbits  were  numerous  was  entitled,  [the  rabbits 
not  being  reserved  by  the  landlord],  to  destroy  them  in  order  to 
preserve  the  crops,  and  therefore  an  interdict  was  refused  to  the 
landlord.*  But  it  was  ruled  that  it  is  not  relevant  to  justify  a 
tenant  in  shooting  his  landlord's  pigeons  to  allege  that  they  are 
destructive  to  his  farm.*^  And  it  was  said  that  the  landlord  was 
not  bound  to  employ  and  pay  a  person  to  scare  them  from  the 
tenant's  fields.^  The  difference  in  the  application  of  the  rule  to 
pigeons  and  to  rabbits  was  laid  down  to  he-^Jirst^  that  pigeons  are 
regarded  as  property ;  and  second,  that  rabbits  are  peculiarly  de- 
structive by  digging  and  burrowing  into  the  land. 

Whether  a  tenant,'^if  qualified  to  kill  game,  is  entitled  for  the 
preservation  of  his  crops  to  destroy  game,  if  so  numerous  or 
of  such  a  kind  as  to  occasion  serious  injury,  must,  perhaps  in 
strictness,  be  deemed  an  open  question.  But  the  negative  must 
rather  be  held  by  reason  of  the  general  rule  of  law  relative  to  the 
landlord's  reserved  right  .to  game,  of  the  recognition  of  a  lease  of 
[184]  game  as  a  lease  of  a  separate  subject,  and  of  the  direct  infer- 
ence to  be  drawn  from  a  comparatively  recent  decision.  In  the 
case  already  noted  relative  to  rabbits,  the  landlord  maintained  that 


1  Hamilton  v.  Cunningham,  19  June 
1830,  F.C.  790,  8  S.  955,  3  D.  and  A. 
164.  [Cf.  Addie  v.  Young,  March  15, 
1862,  24  D.  799.] 

*  Pothier,  Contrat  de  Louage,  pp. 
47-9  ;  Code  Civil,  art.  1722, 1723, 1724. 

3  Pothier  and  Code  Civil,  ut  mp. 

*  More's  Notes,  cclv.  Colquhoun  v, 
Buchanan,  6  Aug.  1785,  Mor.  4997. 

«  Moncrieff  v.  Arnott,  13  Feb.  1828, 
F.C.  p.  552^  6  S.  530.    [See  also  Inglis 


V.  Mob's  Tutors,  Dec.  7,  1861,  10 
Macph.  204.  Wood  v.  Paton,  March 
20, 1874,  2  Rettie  868 ;  and  as  to  the 
tenant's  claim  for  damages  for  undue 
increase  of  game  or  rabbits,  see  below, 
b.  V.  c.  3,  sec  1,  p.  511,  seq,  of  3d  ed.] 

•  Easton  v.  Longlands,  18  May  1832, 
10  S.  542.  Per  Lord  Balgray,  p.  543, 
4  Jur.  434,  5  D.  and  A.  285. 

^  Per  Lord  Craigie  in  Easton  v.  Long- 
lands,  Scot  Jut.  v4  sup. 
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AS  the  tenant  was  not  a  qualified  person  he  had  no  right  to  kill 
game,  and  that  even  supposing  that  he  were  qualified,  he  could  not 
do  so  without  the  landlord's  permission.  The  power  to  destroy 
rabbits  was  deemed  to  belong  to  the  tenant,  because  they  are  not 
game.  This  ratio  decidendi  involves  the  converse,  that  if  they 
were,  the  tenant  would  not  have  been  so  entitled,  as  interdict  was 
granted  in  so  far  as  related  to  the  killing  of  game.^  Although  it 
cannot  be  said  that  the  plea  of  the  want  of  qualification  in  the 
tenant  was  excluded  (and  therefore  the  pure  point  did  not  arise), 
yet  the  sounder  view  appears  to  be  that  the  decision  rests  on  the 
general  doctrine. 


Section  III. — Lessor's  Obligation  to  Maintain  Lessee  in 

Possession. 

It  is  incumbent  on  the  lessor  to  maintain  the  lessee  in  posses- 
sion, and  consequently  to  be  assured  of  the  validity  of  his  own  title.* 
In  conformity,  ^r«^,  It  was  decided  that  B,  having  let  a  house  to  0, 
and  G  having  entered  into  possession,  the  landlord,  within  three 
months  after  Whitsunday,  having  excluded  B  from  the  possession 
of  the  house,  an  action  of  spuiizie  raised  by  0,  by  reason  of  his 
exclusion  from  his  moveables,  was  relevant  f  and  second,  It  was 
held  incompetent  for  a  landlord  to  interdict  a  tenant  from  making 
use  of-  the  subjects  let  to  him  on  the  allegation  that  he  was  a 
notour  bankrupt,  and  that  an  action  of  removing  had  been  raised 
against  him.^ 


Section  IV. — ^Possessory  Judgment. 

Where  the  tenant  has  been  in  peaceable  possession  of  the  sub- 
jects for  seven  years  under  a  lease  as  a  title,*  although  that  title 
should  from  some  defect  or  nullity  be  subject  to  reduction,  it  gives 
him  right  to  a  possessory  judgment  by  which  he  may  continue  his 
possession  until  his  lease  be  formally  set  aside.®    In  applying  this 

1  Moncrieff  v.  Amott,  ut  sup,  10  Dec  1828,  7  S.  182.    Careon  r. 

•  Balfour  208,  c  xxxix.;  1  Stair,  iv.  Miller,  March  13,  1867, 1  Macph.  604, 
6,  2  Stair,  ix.  9,  and  Stair,  ut  sup.  Note  611.  See  2  W.  and  S.  160.  But  see 
(by  Brodie) ;  3  Bankt.  ix.  21.  Dickson  v.  Dickie,  July  18,  1863,  1 

»  Lisk  V.  Scott,  1682,  Mor.  10,608.  Macph.  1157.] 

*  Wauchope  v.  Stephens,  28  June  •  2  Stair,  ix.  10  [and  iv.  26,  10];  2 
1826,  4  S.  766.  Bankt.  i.  33 ;  2  Ersk.  vi  28,  and  4 

^  [It  seems  that  there  must  be  a  written     ErsL  i  60. 
title  of  some  kind.   Neilson  v»  Yallance, 
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doctrine,  it  has  been  held— ^r«^,  That  civil  possession  by  obtaining 
two  decreets  for  seven  years'  rent  was  not  sufficient  to  give  the 
benefit  of  a  possessory  judgment,  which  could  only  be  effectual  by 
the  continuance  of  possession  for  seven  years  either  by  labouring 
[185]  the  land  or  uplifting  the  duties  during  that  time.^  Second^ 
Possession  under  a  rental  right  confers  the  benefit.^  Third,  A 
lessee  has  the  benefit  of  a  possessory  judgment  by  seven  years' 
possession,  without  the  necessity  of  alleging  that  the  lessor  was 
infeft,  where  the  lease  bears  to  be  granted  by  the  lessor  as  heritable 
proprietor ;  and  the  lessee  is  liable  for  no  more  than  his  rent  till 
the  lease  be  reduced.*  Fourth,  Two  opposite  heritors  on  the  banks 
of  a  river,  having  each  a  right  to  one  half  of  the  salmon  fishing, 
and  having  exercised  it  for  more  than  seven  years  by  one  and  the 
same  tenant,  it  was  held  that  a  tenant  who  had  so  enjoyed  that 
possession,  by  virtue  of  a  joint  lease,  was  entitled  to  the  benefit  of 
a  possessory  judgment  after  the  one  heritor  had  let  his  one-half 
share  to  another  tenant.*  [Fifth,  A  tenant  under  a  long  lease  was 
held  entitled  to  a  possessory  judgment  in  respect  of  a  right  of 
access  which  he  had  enjoyed  for  seven  years  over  the  ground  of  an 
adjoining  tenant  of  the  same  landlord.  The  question  was  raised, 
but  not  decided,  whether  a  servitude  can  be  acquired  by  one  tenant 
over  the  ground  of  another  tenant  of  the  same  landlord.*] 

Disputes  relative  to  interim  possession  are  in  general  regulated 
by  the  Judge  Ordinary.®  But  powers  are  occasionally  conferred 
upon  persons  deemed  qualified  by  reason  of  professional  or  official 
knowledge.  Thus,  interim  possession  by  two  tenants  of  a  private 
quay,  within  the  limits  of  a  certain  harbour,  was  allowed  to  be 
regulated  by  the  harbour-master.^ 


Section  V. — Jcjra  Incobporalia. 


Possession  in  leases  of  jura  incorporalia,  consisting  of  those 
subjects  which  do  not  involve  a  right  to  the  soil  or  its  adjuncts,  but 
convey  one  to  certain  privileges  or  certain  profits,  is  governed  by 


*  Harper  v.  Armour,  16V2,  Mor. 
10,628. 

«  Earl  of  Galloway  v.  TaQfer,  1627, 
Mor.  10,636. 

«  Hume  V.  Scott,  1676,  Mor.  10,641. 
Robertson  v,  Aibuthnot,  1681,  Mor. 
10,643. 

*  M^Kenzie  v.  Sutherland,  29  Nov. 
1825,  4  S.  230;  aff.  19  May  1826,  2 
W.  and  S.  15a 


*  [M'Donald  v.  Dempster,  15  Nov. 
1871,  10  Macph.  95.] 

•[Somervel  v.  Aitken,  1739,  Mor. 
10,653.  Johnstone  v,  Murray,  5  March 
1862,  24  D.  709.  Maxwell  v.  G.  and 
S.-W.  Ry.  Co.,  16  Feb.  1866,  4  Macph. 
447.  Stobbsv.Caven,  14  March  1873, 11 
Macph.  530, 535.  Barclay's  M'Glashan^ 
p.  39.] 

'  Pollock  V.  Menzies,  10  March  1829, 
7  S.  568. 
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peculiar  rules.     la  leases  of  rents,  feu-duties,  dues  of  office,  and 
similar  emoluments,  corporeal  possession  cannot  be  obtained.     In- 
timation by  the  lessee  to  tenants  and  feuars,  or  others  from  whom  intimatioiL 
profits  are  exigible,  is  the  proper  method  of  rendering  the  lease 
efiectual;  or  possession  may  be  taken  by  a  decree  of  maills  andP'ooewof 
duties  in  an  action  against  the  tenant  or  feuar,  which  action  pro-  daties. 
ceeds  on  the  conveyance,  and  concludes  for  decree  adjudging  the 
rents  to  be  paid  to  the  assignee.^    The  grantor  of  the  conveyance 
is  bound  to  concur  in  every  measure  necessary  for  rendering  the 
conveyance  effectual. 

A  lease  of  game,  though  in  so  far  j*W  incorporale  as  consisting  Lease  of 
of  a  mere  delegation  or  communication  of  a  privilege,  admits  of  ^^*' 
corporeal  possession  in  a  modified  sense.  The  exercise  of  the  right 
[186]  of  hunting  or  shooting,  and  the  appropriation  of  game,  are 
tantamount  to  possession  by  labouring  or  occupation.  In  conse- 
quence, the  lessor  is  bound  to  put  the  lessee  into  actual  possession 
of  the  corporeal  means  of  exercising  the  right. 


Section  VI. — Actions  Competent  to  the  Lessee  by  Virtue  of 

Possession. 

Independently  of  the  lessee's  right  of  action  under  the  contract 
to  compel  the  lessor  to  give  him  possession,  or  to  attain  it  for  him, 
there  are  numerous  other  actions  which  arise  out  of  the  different 
obligations.  The  actions  competent  to  the  parties  respectively 
shall  be  noticed  under  the  appropriate  clauses.  But  there  are  cer- 
tain actions  against  third  parties  emerging  to  the  lessee  by  virtue 
of  possession,  which  shall  be  examined  here. 

The  lessee  acquires  under  the  contract  the  subject  let  and  every  Art  i.— 
right  which  is  in  the  landlord  necessary  for  peaceable  enjoyment,  nature  of 
A  power,  therefore,  is  involved  to  raise  and  insist  in  all  actions  ^^^2«k  to 
against  third  parties  which  are  requisite  for  that  purpose.     Actions  fc«««- 
of  trespass,  damages,  enforcing  servitudes,  interdicting  encroach- 
ments or  other  illegal  interference,  recovering  fruits  or  profits 
abstracted,  and  all  similar  or  analogous  suits,  are  competent.    A 
full  enumeration  of  such  actions  is  obviously  unattainable,  but  a 
few  of  the  more  ordinary  shall  be  noticed.     Actions  of  trespass  or 
damage,  depending  in  each  instance  upon  special  matter,  need  not 
be  particularly  examined,  and  the  discussion  shall  be  limited  to 

1  2  Boss'  Lect  448;  1  Bell's  Com.  757. 
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actions  of — l«f,  ejection  and  intrusion ;  2d,  abstraction ;  3d,  interdic- 
tion ;  and  4^A,  those  enforcing  servitudes. 

Art.  2.—  A  power  to  recover  possession  if  unlawfully  deprived  of  it,  and 

^^mLd  ^  obtain  reparation  from  the  wrongdoer,  pertains  to  the  lessee  as 
"'  '-  lawful  possessor.  In  the  older  Books  and  Decisions  the  action  is 
styled  "  ejection  and  intrusion.*  Ejection  signifies  an  unwarrant- 
able entry  and  *^  casting  out"  of  the  possessor.  Intrusion  signifies 
the  unwarrantable  apprehension  of  possession  of  a  subject  which 
is  for  the  time  void.  In  both,  entry  into  the  natural  possession, 
or  at  least  deprivation  of  the  tenant,  is  essential ;  and  therefore, 
although  lessees  themselves  invert  the  landlord's  possession  and 
pay  their  rents  to  another,  intrusion  or  ejection  is  not  inferred. 
These  actions  (whether  cognisable  by  an  Inferior  Court  may  well 
be  [187]  doubted)^  are  competent  only  to  the  natural  possessor, 
and  proceeding  upon  an  allegation  of  the  title  and  the  unwarrant- 
able entry  and  deprivation,  the  conclusions  are  that  the  pursuer 
shall  be  restored  to  and  reinstated  in  his  right  and  possession,  and 
that  payment  of  violent  profits  shall  be  made  to  him.  Although 
the  landlord  cannot  sue  for  violent  profits,  he  may  sue  in  the 
tenant's  name  for  repossession.  Where  there  is  a  conclusion  for 
violent  profits,  no  defence  not  instantly  verified  is  admissible  except 
upon  caution.* 

In  applying  the  doctrine,  it  has  been  h^Xdi— firsts  with  relation  to 
title,  that  to  render  the  libel  relevant  the  pursuer  ought  to  libel 
possession  with  some  title.^  But  a  process  of  ejection  was  sus- 
tained at  the  instance  of  a  tacksman's  relict  who  had  no  title  in 
her  own  person  to  produce,  the  tack  having  been  only  during  life, 
and  this  because  she  had  continued  in  possession  three  months 
after  her  husband's  decease  and  before  the  ejection.*  Where,  how- 
ever, a  party  who  had  been  ejected  pursued  a  spuilzie,  and  founded 
on  a  tack  as  his  title  of  possession,  it  was  held  that  he  must  pro- 


1  Home  V. ;  Home,  1586,  Mor.  7481. 
A  case  comparatiyely  recent  may  at 
first  sight  appear  to  be  at  variance  with 
tiijs  doubt  as  stated  in  the  text;  but  on 
examination  it  will  be  found  not  so  to 
be.  A  party  having  unwarrantably  in- 
truded at  Whitsunday  into  another 
party's  premises,  on  the  allegation  that 
he  had  taken  them  for  a  year,  and 
having  refused  to  remove,  it  was  held 
that  it  was  competent  for  the  magistrates 
of  a  royal  burgh  to  ordain  him  to  appear 
personally  within  an  hour  after  citation 
to  answer  to  a  petition  at  the  instance 
of  the  proprietor  praying  for  ejectment. 
Meikle  v.  Esplin,  23  June  1832^  4  Jur. 


634.  Here,  l«f,  the  action  was  at  the 
instance  of  the  proprietor,  not  of  a 
tenant;  and  2(2,  tnere  was  no  one  in 
the  natural  possession. 

«  Le^.  Burg,  c  101;  1  Rob.  i.  c  26; 
Bob.  iii.  c  15;  Balfour  465-76;  2  Craig, 
iviL  25;  Hope's  Min.  Prac  330;  1 
Stair,  ix.  26-7;  4  Stair,  xxviii.;  1  Bankt. 
X.  145-8;  2  Bankt.  ix.  76;  4  Bankt.  xxiv. 
67;  3  Ersk.  viL  16;  4  Ersk.  i.  15;  2 
DallajB,  part  iiL  pp.  21-2;  3  Jurid.  StyL 
129-30. 

*  Wishart  v.   L.    Arbuthnot,    1573, 

Mor.  3605.  v. ,  1583,  1  B.  S. 

119. 

*  Fraser  v. ,  1583,  Mor.  3607. 
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duce  the  tack  before  the  defender  could  be  obliged  to  answer.*  No 
person,  it  was  found,  had  an  interest  to  pursue  an  ejection  but  the 
actual  and  natural  possessor  of  the  land ;  and  a  party  could  not 
pursue  for  the  deed  done  to  his  tenants ;  but  action  was  held  to  be 
competent  to  the  landlord  against  a  party  ejecting  his  servants, 
hinds,  and  cottars,  because  the  landlord  by  them  had  natural  pos- 
session, but  not  by  the  possession  of  his  tenants.*  But  a  tenant 
being  ejected,  the  Court  sustained  ejection  at  the  landlord's  instance, 
although  the  tenant  did  not  concur.  They  refused  to  sustain  it 
quoad  omnes  effectus,  viz.,  as  to  violent  profits  and  juramentum  in 
litem,  and  sustained  it  to  the  extent  only  that  the  landlord  should 
be  in  the  same  condition  he  was  in  before  the  ejection,  and  should 
have  the  same  manner  of  possession  as  if  the  lands  were  not  void, 
and  to  uplift  the  duties,  and  to  put  in  and  remove  tenants,  and  for 
the  bygone  [188]  ordinary  duties.' 

Second,  Constructive  ejection  seems  to  have  been  recognised, 
as  by  blocking  up  the  house,  ratifying  the  spoliation,  or  furnishing 
to  others  the  means  of  effecting  the  deprivation.*  As  such  pro- 
ceedings are  not  likely  to  occur  in  modem  times,  details  would  be 
superfluous. 

Third,  Entry  in  vacuam  possessionem  without  violence,  and 
finding  no  interruption,  was  sustained  to  infer  intrusion,  in  so  far 
as  to  oblige  the  defender  to  reinstate  the  pursuer,  but  not  to  infer 
ejection  so  as  to  make  the  entrant  liable  for  violent  profits.^  And 
it  was  held  to  be  a  relevant  defence  that  decree  of  removing 
having  been  obtained  against  the  pursuer,  he  voluntarily  removed, 
and  that  the  defender  did  no  wrong  by  entering  to  the  void  pos- 
session.^ 

Actions  of  ejection  and  intrusion  prescribed,  in  terms  of  the  Presenp. 
Statute  1679,  c.  81,  within  three  years  with  relation  to  violent  ,^^om  of 
profits ;  but  not  with  relation  to  restitution  of  possession  and  the aidbSu- 
ordinary  profits,  which  subsist  for  the  long  prescription.     The  pre-  "o°« 
scription  does  not  extend  to  minors,  who  may  sue  within  three 
years  after  attaining  majority.^    A  party  who  had  a  lease  of  coal 


^  E.  of  CaBsillis  V,  L.  Lochinvar^  1  B. 
8. 110. 

*  Brace  t^.  Brace,  1628,  Mor.  3609, 1 
B.  S.  270. 

*  Steile  V.  Hay,  1666,  Mor.  3611. 

*  L.  Colliston  V.  E.  of  Errol,  1676, 
Mot.  3606.  Anderson  v.  Kinnear,  1681, 
Mor.  3607.  Irving  v.  L.  Qreitney,  1603, 
1  B.  S.  6. 

c  Moncnr  v.  Campbell,  1688,  Mor. 
3608.  Dramkillo  v.  Laing,  1623,  Mor. 
3609. 


'  Cnnninghame  t^.  M'CuIloch,  1627, 
1  B.  S.  141. 

^  1  Stair,  ix.  26;  3  Mackenzie's  Inst. 
viL  6;  Mackenzie's  Ob.  196;  3  Ersk.  viL 
16.  Constable  of  Dundee  v,  L.  Strath- 
martain,  1687,  Mor.  11,067.  Craighall 
V,  Kinmnmounth,  1610,  Mor.  11,068. 
Corbet  v,  Yans,  1610,  Mor.  ut  8up, 
MThadrick  v.  M'Lauchlan,  1626,  1  £. 
S.  36.  Mowat  v,  Davidson,  1627, 1  B. 
S.  232.  Hay  v.  Kerr,  1627,  Mor. 
11,069, 12,131. 
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for  a  single  year  having  been  violently  ejected,  the  action  of  ejec- 
tion, having  been  pursued  more  than  five  years  afterwards,  was 
found  to  be  prescribed  both  as  to  violent  profits  and  repossession ; 
but  was  sustained  for  damage  and  interest  from  the  time  of  the 
ejection  until  the  expiration  of  the  tack.^  On  what  principle  the 
right  of  repossession  was  refused  does  not  appear.  The  ejection 
having  taken  place  during  the  currency,  the  lessee  was  entitled  to 
repossession,  so  that  the  stipulated  time  might  be  completed.  As, 
according  to  the  series  of  preceding  decisions,  the  statutory  pre- 
scription of  three  years  did  not  apply  to  repossession,  the  Court 
were  not  warranted  in  creating  a  quinquennial  prescription. 

Art  3.—  The  only  action  for  abstracting  produce  or  profits  which  appears 

JJ^J^J^  to  have  any  peculiarity,  is  that  of  abstraction  of  multures.     No 
ofmmluire.  [189]  multures  are  due  by  a  tenant  if  his  whole  farm  be  kept 
in  grass,  and  neither  he  nor  his  family  reside  on  the  ground 
astricted,  and  therefore  an  action  for  abstracted  multures  does 
not  lie.* 
Seizare  According  to  the  ancient  law,  the  multurer,  if  informed  that 

any  of  the  astricted  grain  was  to  be  carried  to  another  mill,  might 
brevi  manu  have  seized  it  and  the  sacks  by  the  way,  and  not  only 
have  detained  them  as  a  security  for  the  payment  of  his  multure, 
but  have  them  adjudged  to  pertain  to  himself.*  In  Craig's  time 
this  right  was  falling  into  desuetude.*  Mackenzie  makes  no  men- 
tion of  it,  and  speaks  only  of  the  action  of  abstracted  multures.* 
Bankton,  on  the  authority  of  Craig,  seems  to  have  thought  that 
it  was  the  strict  rule  of  law;  but  indicates  doubts  how  far  it 
would  be  admitted  by  the  Courts.®  Erskine  says  that  the  remedy 
was  not  quite  in  disuse  in  certain  districts  so  late  as  a  century 
before  his  time;  and  while  he  concedes  that  it  has  been  censured 
as  hard  and  oppressive,  he  justifies  it  by  reason  of  supposed  neces- 
sity.^ Although  the  decisions  are  not  uniform,  the  leaning  is 
against  the  exercise  of  the  right.  Towards  the  middle  of  the 
seventeenth  century  it  was  held  that  a  miller  could  not  lawfully 
seize  horses  and  meal,  the  latter  having  been  abstracted  from  his 
mill  contrary  to  his  right  of  thirlage,  upon  pretence  of  the  statute 
giving  that  power,  though  he  proved  such  seizures  to  have  been 
customary  in  the  neighbourhood.*    And  towards  the  end  of  that 

^  Lord  London  v.  L.  Caprington,  1631,  *  Ciaig,  ut  sup. 

Mor.  11,070.  ^  2  Mackenzie's  Inst  iz.  30. 

*  Grant  v.  Milne,  1755,  Mor.  16,034.  <  Bankt  ut  sup, 

'  Stat  Wilhelm.  c  9,  de  Molendinis;  ^  Ersk.  ut  sup» 

Balfour  496,  c.  xvL;  2  Craig,  viiL  10;  2  >  Menzies  v.  Mackay,  1635,  Mor.  1815. 

Bankt  viL  55-6;  2  Ersk.  ix.  32;  Bell's 

Pr.  1030. 
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century,  in  a  process  of  spnilzie  in  a  like  case,  the  defender  founding 
upon  the  same  statute,  the  Court  sustained  the  defence  as  to  the 
sacks  of  com,  and  assoilzied  the  defender  from  restitution  thereof, 
but  found  him  liable  for  restitution  of  the  horse.^  In  modem  times 
the  ancient  statute  would  be  held  in  desuetude,  and  no  local  custom 
warrants  such  a  remedy. 

The  remedy  by  an  action  of  abstracted  multures,  ordinary  in  Action  of 
Craig's  time,  and  always  concomitant  with  the  remedy  by  seizure, 
is  the  procedure  by  which  the  lessee  of  a  mill  now  recovers  from 
abstracters.  If  the  suckeners  carry  their  grain  to  other  mills,  or 
otherwise  deprive  the  lessee  of  his  multure  or  his  servants  of  their 
dues,  action  lies  before  the  Supreme  Court  or  the  Judge  Ordinary.* 
The  suit  is  generally  at  the  instance  of  the  proprietor  and  *' tenant 
and  possessor  of  the  said  mill,"  jointly.  The  summons  sets  forth — 
Ist,  That  the  proprietor  has  a  right  to  the  multures,  sequels,  and 
services  of  the  lands  described  as  astricted.  2d,  The  nature  and 
amount  of  the  multure.  3c2,  That  the  tenants  of  the  lands  astricted 
have  abstracted  certain  quantities  of  grain,  the  amount  of  the 
multure  [190]  upon  which  is  specified.  4^/i,  Eequisition  by  the 
tenants  to  pay  the  multures  or  their  value.  And  5th,  that  each 
of  tlie  abstracters  shall  pay  his  proportion  of  specified  sums  ac- 
cording to  the  converted  value.*  The  indticice  and  procedure  are 
according  to  the  common  form.* 

Although  the  suit  is  usually  in  the  joint  names  of  the  proprietor  CoDear- 
and  lessee,  it  cannot  be  deemed  that  the  proprietor's  concurrence  LiiiS)rd » 
is  indispensable,  or  that  the  lessee  can  oblige  him  to  concur.     The  JIJJJ)**^ 
lease  conveying  to  the  tenant  a  right  to  the  multures  entitles  him 
to  sue  in  his  own  name  alone,  as  he  is  vested  with  the  full  right 
which  the  lessor  has  to  demand  payment.     Nor  can  the  lessee 
compel  the  lessor's  concurrence  upon  alleged  liability  to  make  the 
multures  good,  because  a  landlord  of  a  mill  is  not  liable  for  ab- 
stracted multures.*^ 

A  sublessee  of  multures  has  also  a  right  to  pursue  abstracters. 
B  and  Company  erected  a  distillery  within  the  burgh  of  C,  and  in 
terms  of  the  Statute  4  Geo.  IV.  c.  94,  prepared  their  malt  in  a  mill 
belonging  to  themselves.  An  action  for  multure  was  raised  against 
them  by  D,  and  the  title  founded  on  was — Ist,  a  lease  by  the 
magistrates  of  C  to  D ;  2(2,  a  sublease  by  E  to  F ;  and  3(f,  another 

1  Thin  V,  Scott,  1683,  Mor.  1820.  *  Dudgeon  v.  M*Leod,  19  Jan.  1830, 

'  Craig,  Mackenzie,  Bankt.  Ersk.  and  8  S.  349-62,  where  this  doctrine  is  laid 

Bell's  Pr..  ut  sup.  down  by  the  Lord  Ordinary,  and  is  not 

^  2  Ersk.  ix.  31;  3  Jurid.  StyL  83*5;  questioned  by  the  Court;  2  D.  and  A. 

Praaer's  Jud.  Pro.  224-30.  188. 

^  Jurid.  StyL,  ut  sup,,  note. 
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sublease  by  F  to  D.  D  sued  as  tacksman,  or  subtacksman,  and 
concluded  in  the  ordinary  terms.  Inter  alia^  it  was  pleaded  in 
defence  that  the  pursuer's  right  was  merely  of  a  temporary  nature, 
and  that  he  had  no  title  to  pursue;  and  separately,  that  as  the 
statute  obliged  distillers  to  grind  their  malt  at  their  own  mills, 
it  discharged  them  from  any  claim  for  multure.  The  Court  held 
that  the  pursuer  had  a  sufficient  title  to  insist  to  the  effect  of 
vindicating  his  own  rights,  and  that  the  statute  could  not  affect 
the  question.^ 

The  defenders  called  are  ordinarily  not  only  the  tenants  guilty 
of  the  abstraction,  but  also  the  proprietor  of  the  astricted  lands 
when  he  is  a  different  person  from  the  proprietor  of  the  mill.  The 
decisions  have  fluctuated  with  relation  to  the  right  of  suing  the 
abstracting  tenants  without  calling  their  landlord.  It  was  held 
that  a  man  pursuing  the  possessor  of  lands  for  abstracting  of  his 
corns  from  the  pursuer's  mill,  although  he  call  not  the  heritor,  will 
obtain  decreet,  because  the  tenant  is  called  mper  factum  proprium; 
but  that  decreet  given  against  the  tenant  will  not  prejudge  the 
landlord  of  his  defence  or  right.*  But  afterwards  it  was  decided 
that  no  process  lay  against  tenants  for  abstracted  multures  where 
the  landlord  was  not  summoned;  although  it  was  alleged  that 
[191]  they  were  in  continual  use  of  bringing  their  corns  to  the 
pursuer's  mill  as  thirled  thereto,  and  paying  the  accustomed  dues 
of  thirlage  past  memory  of  man.^  In  the  modem  books  the 
doctrine  is,  that  the  abstracting  tenant  alone  may  be  sued;  but 
that  it  is  prudent  to  cite  the  owner  of  the  astricted  lands  for  his 
interest,  because  a  decreet  for  abstractions,  if  the  proprietor  be 
not  made  a  party,  cannot  bar  him  from  prescribing  an  immunity.* 

The  proprietor  of  the  astricted  lands  is  not  accountable  to  the 
multurer  for  the  abstractions  made  by  the  tenants  without  his 
knowledge.*  Even  although  the  abstractions  have  been  made  by 
the  proprietor's  warrant  or  connivance  the  tenants  are  primarily 
liable,  and  so  must  be  first  sued.® 

The  ordinary  mode  of  proof  is,  by  showing  what  grain  was 
known  to  have  been  growing  on  the  lands,  or  used  in  baking  or 
brewing,  combined  with  other  presumptive  evidence.'^  Or  refer- 
ence may  be  made,  especially  as  to  quantity,  to  the  oaths  of  the 


^  Ogilvie  and  Bakers  v,  Guthrie^ 
Martin  &  Co.^  9  Dec.  1825,  4  S.  288. 

'  Fenton  v.  Tenants  of  Mathertie^ 
1610,  Mor.  2233. 

*  Adamson  v.  Tenants  of  Strathlaw, 
1628,  Mor.  2233-4,  15,965,  1  B.  S.  221. 

«  2  Ersk.  iz.  32;  Eraser's  Jud.  Pro. 
229-30. 


'  2  Bankt  vii.  55;  Ersk.  ut  mp. 
Buchanan  and  Anderson  v,  Mags,  of 
Gla^ow,  1694,4  B.  S.  188. 

^  Ersk.  ut  8up.  E.  of  Cassillis  v. 
Sheriff  of  Galloway,  1667,  Mor.  15,977. 

T  Bell's  Pr.  1030. 
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abstracters,  because  by  the  nature  of  the  offence  other  evidence 
is  often  unattainable.^  If  the  decree  has  gone  for  abstracted  mul- 
tures on  proof  of  the  usage  of  the  barony  generally,  it  is  not  neces- 
sary to  bring  special  proof  of  possession  in  after  questions  with 
particular  feuars  of  the  barony.* 

By  the  Statute  1669,  c.  9,  multures  prescribe  if  not  pursued  for  Preicrip- 
within  five  years  after  they  become  due,  except  an  offer  shall  be  ^ 
made  to  prove  them  to  be  resting  owing  "  by  the  defenders,  their 
oaths,   or  by  a  special  writ  under  their  hands  acknowledging 
what  is  resting  owing/'    This  prescription  does  not  run  against 
minors.' 

Attempts  to  encroach,  trespass,  or  otherwise  illegally  interfere,  Art  4.— 
are  remedied  by  interdicts  at  the  instance  of  the  lessee,  or  of  the 
lessor  and  lessee  jointly.  The  reported  cases  on  this  subject  are 
comparatively  recent.  Firsts  it  was  held  (Ist)  that  a  landlord  and 
tenant  are  entitled  to  raise  an  action  in  their  joint  names  for  having 
a  party  [192]  interdicted  against  trespassing  on  the  estate ;  and 
(2d)  that  it  is  competent  for  them  to  conclude  against  one  party 
for  the  penalties  of  breach  of  interdict,  and  against  other  parties  for 
an  interdict  with  relation  to  the  same  subject.*  Second^  A  lease  of 
limeworks  was  granted,  reserving  to  the  agricultural  tenants  of  the 
lands  liberty  to  work  for  their  own  use  lime  found  on  their  respec- 
tive farms.  One  of  the  tenants  entitled  by  his  lease  so  to  work, 
presented  a  bill  of  suspension  and  interdict  to  prohibit  the  lessee  of 
the  limeworks  from  carrying  on  his  mineral  operations  on  the  appli- 
cant's farm.  The  parties  differing  as  to  the  extent  of  the  workings 
to  which  the  mineral  lessee  had  right,  the  Court,  on  his  stating  his 
intention  not  to  interfere  with  the  workings  of  the  agricultural 
tenant,  passed  the  bill,  but  refused  an  interdict,  reserving  right  to 
apply  to  the  Judge  Ordinary  in  the  event  of  any  interference  in  the 
meantime.  The  landlord,  it  was  held,  was  entitled  to  appear  to 
support  his  tenant  in  the  application.^  Thirdy  A  lease  of  a  quarry 
debarred  the  landlord  from  opening  any  new  quarry  within  the 
grounds  let.     Previously  to  the  lease  the  landlord  had  entered  into 


^  Ersk.  ut  sup.  The  (mestion  was 
raised,  but  not  decided,  Whether  an 
action  for  abstracted  multures,  when 
there  is  no  dispute  as  to  the  right  to 
levy  them,  be  competent  before  the 
Judge  of  the  defenders  domicile,  he  not 
bein^  the  Judge  Ordinary  of  the  bounds 
within  which  the  thirl  lies.  Bryson  v. 
Weir,  1828,  7  S.  88.  The  answer  ap- 
pears to  be  in  the  negative,  for  as  thin- 


age  is  a  local  right,  the  jurisdiction  also 
should  be  local. 

'Thomson  v.  Alloa  Breweiy  Co., 
1815,  Hume  745. 

'  2  Stair,  zii.  32;  Mackenzie's  Obs. 
429-30;  2  Bankt  xii.  29;  3  Ersk.  vii. 
20;  Tait's  Law  of  Evid.  455. 

«  JoUy  V.  Brown,  28  May  1328,  6  S. 
872. 

^  Young  V,  Cunningham,  22  June 
1830,  8  S.  959, 3  D.  and  A*  169. 
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an  agreement  with  a  canal  company,  entitling  them  to  perform  cer- 
tain operations  on  the  grounds  within  which  the  quarry  was  situated. 
The  canal  company  were  bound,  in  a  certain  event,  to  construct 
such  an  aqueduct  as  would  allow  ulterior  workings  of  the  quarry, 
and  to  pay  a  lordship  for  the  stones  excavated,  as  well  as  to  be  at 
the  expense  of  excavation.  The  proprietor  insisted  on  the  fulfil- 
ment of  this  obligation,  the  e£Pect  of  which  was  to  enable  the  lessees 
of  the  quarry  to  extend  their  workings.  The  lessee  applied  for 
an  interdict,  on  the  ground  that  the  operations  amounted  to  the 
opening  of  a  new  quarry  in  violation  of  the  lease ;  and  that  the 
canal  company  should  be  prohibited  from  selling  or  removing  the 
stones  excavated.  The  answer  was,  that  the  operations  were  under 
a  contract  prior  to  the  lease,  and  that  the  object  of  them  was  to 
enable  the  lessees  to  continue  their  workings.  The  Court  refused 
the  interdict.*  And  Fourth^  A  mercantile  company  leased  the  third 
and  fourth  flats  of  an  urban  tenement  for  the  purposes  of  their  busi- 
ness. For  several  years  they  possessed,  in  common  with  the  tenants 
of  the  lower  flats,  the  exclusive  use  of  the  principal  staircase,  and 
the  relative  back  staircase  leading  to  the  upper  flats.  And  they 
had  the  exclusive  use  of  a  water-closet  at  the  head  of  the  principal 
staircase.  The  proprietor  having  built  a  new  tenement  on  the 
area  immediately  adjoining,  proceeded  to  open  a  doorway  on  the 
fourth  floor  from  it  to  the  staircase  occupied  by  the  tenants,  in 
[193]  doing  which  it  would  have  been  necessary  to  remove  the 
water-closet.  The  tenants  having  applied  for  an  interdict,  it  was 
held  that  they  were  entitled  to  it,  and  so  to  prevent  the  landlord 
from  removing  the  water-closet  and  opening  a  door  at  the  side 
of  it  in  the  wall  of  the  principal  staircase  in  order  to  obtain  access 
to  the  new  tenement  by  the  principal  staircase  and  the  back 
staircase.^ 


Art.  5.— 
AoHonto 
mfirc6 


The  lessee  having  a  right  to  the  use  of  the  servitudes  necessary 
for  the  purposes  of  possession,  is  entitled  to  sue  in  order  to  enforce 
them.  The  lessor,  by  the  contract,  conveys  all  such  privileges  to 
the  lessee,  who  in  consequence  has  action  as  the  lessor  would  have 
had.*  The  lessee,  therefore,  cannot  compel  the  lessor  to  enforce  the 
right  against  the  servient  tenement. 


^  Fraser  and  Tait  v,  E.  and  Q.  Union 
Canal  Co.,  and  Sir  T.  Carmichael,  23 
Nov.  1830,  9  S.  46,  3  D.  and  A.  267. 

*  Begbie,  Wiseman,  &  Co.  v.  Frame, 
24  Nov.  1867, 20  D.  81,  30  Jnr.  52.  In 
a  dispute  as  to  the  boundaries  of  two 
adjoining  hill  farms,  the  leases  of  which 
were  held  under  the  same  landlord,  an 
opinion  was  given  that  the  tenant  whose 


entry  was  prior  to  that  of  the  other 
would  be  entitled  to  an  interdict  if  he 
could  shew  that  the  land  in  dispute  had 
been  let  to  him,  although  it  might  have 
been  subsequently  let  to  the  other 
tenant.  J.  &  D.  Anderson  v,  M'Callum, 
&c.,  3  Nov.  1857,  20  D.  2,  30  Jur.  2. 

"  [See,  however,  McDonald  v.  Demp- 
ster, 15  Nov.  1871, 10  Macph.  94.] 
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This  doctrine  is  not  overruled  by  a  recent  case,  in  which,  on  a 
conclusion  that  the  lessor  should  be  ordained  to  exercise  the  rights 
of  servitude,  the  Court  held  him  bound  to  perform  certain  acts. 
Mills  had  been  let,  the  lessor  of  which  possessed  a  right  of  servi- 
tude of  taking  from  a  neighbouring  tenement  feal  and  divot  to 
repair  an  embankment  connected  with  the  supply  of  water.  In 
order  to  prevent  serious  injury,  the  lessor  himself  repaired  the 
embankment,  although  he  held  that  the  lessee  exercising  the 
servitude  was  bound  so  to  do.  The  lessee,  on  the  ground  that  the 
embankment  had  been  so  repaired  as  to  diminish  the  supply  of 
water,  sued  the  lessor  to  remove  certain  of  the  works,  and  to  raise 
the  embankment  to  a  proper  height,  and  also  to  exercise  his  rights 
of  servitude  over  the  neighbouring  properties  for  maintaining  the 
embankment.  The  lessor  pleaded  that,  although  he  had  volun- 
tarily repaired,  he  was  not  bound  to  erect  or  keep  up  the  works ; 
and  that,  with  relation  to  his  servitudes,  while  he  was  obliged  to 
give  the  tenant  all  the  privileges  he  had,  and  allow  him  to  enforce 
the  exercise  of  them,  he  could  not  be  called  on  to  exercise  them 
himself.  The  decision,  proceeding  on  special  matter,  was,  that  the 
landlord  was  not  bound  to  keep  up  the  embankment ;  but  that, 
having  erected  a  weir  to  avoid  the  risk  of  injury,  he  must  either 
remove  it  or  make  it  of  such  a  height  as  to  keep  the  water  at  its 
former  level.^  The  judgment  therefore  was  rested,  not  on  the 
principle  that  the  lessor  [194]  was  bound  to  exercise  his  right  of 
servitude,  but  that  he  was  bound  so  to  act  as  to  preserve  to  the 
lessee  the  stipulated  supply  of  water. 


CHAPTEB   v. 

RIGHTS  EMEEGING  OUT  OF  CLAUSE  OF  DUEATION. 

The  rules  applicable  to  the  nature  and  requisites  of  duration,^ 
and  the  tenor  of  the  clause,^  have  already  been  examined  ;  and  the 
obligations  resulting  from  duration  as  applicable  to  the  severed 
clauses  shall  be  discussed  each  in  its  place. 

In  the  article  embodying  the  clause  of  duration,^  the  ordinary 

1  Dudgeon  v,  M^Leod,  ut  sup,,  vol.  iL     vol.  i.  pp.  460  $eq,,  and  chap.  zi.  sec.  3, 
p.  199.  vol.  i.  pp.  484  se^. 

*  Supra,  book  ill.  chap.  iii.  sec.  2,  vol.         '  Supra,  book  lii  chap.  iv.  sec.  2,  voL 
L  pp.  364  seq.,  and  chap.  ix.  sec.  1-7^     i  p.  384. 

*  Vol.  L  p.  384. 
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tenns  of  entry  to  different  subjects,  and  to  different  portions  of  the 
same  subject,  were  detailed.  As  recapitulation  would  be  super- 
flous,  the  remaining  points  are — let,  Time  of  entry  not  expressed, 
but  presumed ;  2d,  Actual  before  expressed  entry ;  3d,  Eule  rela- 
tive to  a  certain  class  of  subjects ;  [and  ith,  The  construction  and 
effect  of  an  obligation  to  renew  the  lease  at  its  termination.] 

Omiflsion  of  TiMB  OF  EnTRT  NOT  ExPRBSSBD,  BUT  PRESUMED. — The  rulo   laid 

fflSy!*  down  in  the  Books  is,  that  the  want  of  an  expressed  time  of  entry 
does  not  vitiate  a  lease,  as  the  entry  is  presumed  to  be  at  the  date 
of  the  next  term.^  In  conformity,  it  was  decided  that  although  a 
lease  was  vitiated  in  the  date  of  the  entry,  it  was  valid,  because 
the  entry  was  to  be  presumed  to  be  at  the  date  of  the  writ.*  And 
the  date  of  a  tack  (quarrelled  for  wanting  an  entry)  was  held  to 
be  a  BuflScient  entry  where  no  other  was  expressed.^  A  passage  in 
Mackenzie's  Institute,  bearing  that  the  term  of  entry  must  be 
expressed,*  and  therefore  seemingly  obstant,  is  reconciled  by  the 
context,  which  shews  the  purport  to  be  that  there  must  be  definite 
duration.  While  Eoss  admits  the  existence  of  the  doctrine,  he 
judiciously  says  that  in  practice  reliance  ought  not  to  be  placed 
upon  it,  but  that  a  special  time  of  entoy  should  be  inserted.^ 
Entry  tt  •  AcTUAL  BEFORE  EXPRESSED  TiMB  OF  Entrt. — Occasionally  the 
byptstterm.  jggg^Q  enters  to  the  actual  possession  in  consequence  of  a  verbal 
agreement  before  the  lease  is  put  into  writing.  In  that  case  the 
fact  ought  to  be  declared  in  the  lease,  viz.,  That  the  lessee  had 
entered  at  such  a  time  bypast,  by  virtue  of  the  agreement,  and 
[195]  therefore  his  entry  should  be  declared  to  have  commenced  at 
that  time,  notwithstanding  the  date  of  the  lease.^ 
Entry  to  Entrt  TO  CERTAIN  SUBJECTS  AS  SPECIAL. — B,  a  lessce  for  a  year 

^|2S!Sl°^  ^^  *  house  and  adjacent  garden  situated  within  a  town,  obtained 
possession  several  weeks  prior  to  Whitsunday  1820.  C  became 
tenant  for  the  following  year,  and  after  he  had  been  allowed  at 
Candlemas  to  plant  vegetables  in  the  garden,  a  dispute  arose 
between  him  and  B  as  to  the  term  of  his  entry.  B  alleged  that 
the  house  and  garden  were  let  to  him  from  Whitsunday  to  Whit- 
sunday as  one  possession  for  the  purposes  of  his  trade  as  an  artizan, 
and  C  argued  that  the  garden  was  a  separate  subject,  the  entry  to 
which  was  at  Candlemas.  In  a  process  at  C's  instance  the  Inferior 
Court  held  that  he  was  entitled  to  the  garden  at  Candlemas.  The 
Supreme  Court  affirmed  the  judgment,  because,  although  a  piece  of 


1  2  Stair,  ix.  30;  2  Bankt.  ix.  6;  2  »  Seton  v.  White,  1679,  Mor.  16,173. 

Ersk.  ix.  24.  ^  2  Mackenzie's  lust.  vi.  6. 

»  Oliphant   v.  Peebles,  1629,  Mor.  *  2  Ross*  Lect.  487-8. 

11,535.  >  Ross'  Lect  ut  mp» 
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land  which  passes  as  part  and  pertinent  of  a  town  house  must 
follow  the  term  of  entry  to  the  house,  yet  where  the  cultivation  of 
vegetables  is  usual  the  term  of  entry  must  be  previous  to  Whit- 
sunday, before  which  time  all  vegetables  must  be  planted  or  sown, 
and  therefore  the  entry  to  a  garden  is  held  to  be  at  Candlemas.^ 

[Obligation  to  Eekew  at  toe  end  of  the  Lease. — Some  obligation 
peculiar  questions  have  arisen  out  of  certain  leases  of  farms  in  ^  ^^^^' 
East  Lothian  granted  in  1747  by  Cockburn  of  Ormiston,  whose  leaMs. 
estate  the  Earl  of  Hopetoun  afterwards  acquired.^    These  leases, 
which  were  for  nineteen  years,  contained  an  obligation  upon  the 
landlord  upon  the  expiry  of  the  term,  and  on  the  tenant  making  a 
certain  tender  and  demand  "at  least  twelve  months  before  the 
expiry  of  the  above  term  of  nineteen  years,"  to  renew  the  lease  for 
other  nineteen  years  on  the  same  conditions^  and  a  declaration  that 
thereafter  the  tack  should  be  renewable  by  the  tenant  and  his 
heirs  or  assignees  "  from  nineteen  years  to  nineteen  years  for  ever, 
upon  their  making  the  like  payment,  tender,  and  demand  at  the 
end  of  every  nineteen  years  as  in  the  terms  above  mentioned." 
The  entry  was  at  Whitaunday  to  the  grass  and  houses  and  to  the 
arable  lands  at  the  separation  of  the  crop. 

[In  the  construction  of  these  leases  it  has  been  held,  that  as  the 
end  of  the  term,  though  not  of  the  possession,  is  at  "Whitsunday, 
the  required  tender  and  demand  must  be  made  twelve  months 
before  the  last  term  of  Whitsunday,  and  that  a  demand  made  on 
1st  August  of  the  year  preceding,  though  before  the  separation  of 
the  crop,  was  too  late.* 

[In  another  case  a  demand  for  a  renewal  as  from  Whitsunday 
1842  was  duly  made  on  12th  May  1841,  but  the  landlord  refused  to 
grant  it,  founding  on  alleged  contraventions  of  the  conditions  of 
the  then  current  lease,  which  were  said  to  infer  forfeiture.  The 
tenant,  who  continued  to  possess  without»a  lease,  died  in  1852, 
leaving  a  trust-deed.  His  son  and  heir  was  insane.  The  tenant 
had  raised  an  action  for  implement  of  the  obligation  to  renew, 
which  however  fell  asleep  in  1847.  In  an  action  of  declarator  and 
removing  brought  by  the  landlord  at  the  expiry  of  another  nine- 
teen years  at  Whitsunday  1861,  the  Court  of  Session  dealt  with  the 
case  as  if  the  farm  had  been  held  since  1842  under  a  renewed  lease, 
having  the  same  conditions  as  before ;  and  held  that,  as  the  land- 
lord's obligation  to  renew  the  lease  at  Whitsunday  1861  was  condi- 
tional on  a  demand  being  made  a  year  before  (which  had  not  been 


1  Renton  v.  Younger,  26  Feb.  1823,  2  1863, 1  Macph.  1097, 35  Jur.  623  ;  aff. 

S.  244.  27  May  1864,  2  Macph.  (H.  L.)  36,  36 

[See  above,  vol.  L  p.  463.  Jur.  442,  4  Macq.  729.] 
Hopetoun  v.  Wight,  10  Jaly 


nSeeal 
«[E.of 
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done),  the  tenant  had  forfeited  his  right  to  a  renewal.  The  House 
of  Lords,  however,  held  that  the  tenant  was  not  since  1842  posses- 
sing under  any  lease,  the  landlord  having  refused  to  grant  one ; 
and  that  the  latter  was  not  entitled  to  treat  that  lease  as  if  it  had 
heen  granted,  and  to  require  the  lessee  to  fulfil  obligations  which 
could  only  attach  to  him  under  a  lease  which  had  no  existence  in 
consequence  of  the  landlord's  default.^] 


OHAPTEB   VI. 

RIGHTS  RESERVED  BY  THE  LANDLORD. 

Section  I. — ^Rights  Reserved  independently  of  Stipulation. 

Art.  1.—  The  landlord  in  letting  his  property  is  deemed  ex  lege  to  have 

^^l^qf  reserved  to  himself  the  right  to  the  soil,  to  the  erections  upon  it, 
^^L^  aud  to  all  products,  whether  ahove  or  below  the  surface,  which  do 
not,  either  by  industry  or  nature,  yield  periodical  returns  within 
the  duration.^  In  the  lease  of  an  agricultural  subject,  therefore, 
right  to  minerals  and  to  standing  timber  is  reserved,  except  in  so 
far  as  the  lessor  has  given  to  the  lessee  a  right  to  them  by  special 
agreement.*  In  a  lease  of  fisheries  the  right  to  use  the  water  so 
as  not  to  injure  the  produce  must  be  reserved  to  the  lessor  where 
he  is  proprietor  of  the  water.  In  leases  of  minerals  and  of  woods 
there  is  of  necessity  a  right  granted  to  the  lessee  to  impair  the 
subject-matter  either  permanently  or  throughout  a  long  period. 
[196]  The  reservations  in  such  leases  relate  to  the  modtia  operandi 
or  the  extent  of  the  right.  In  leases  of  urban  tenements  there 
must  be  reserved  the  right  of  inspecting  and  so  repairing  the  tene- 
ment as  not  to  injure  the  lessee's  right.  The  cases  which  have 
arisen  in  the  practical  application  of  these  principles  relate  chiefly 
to  minerals  and  woods,  huntings  and  fishings. 


Art.3.— 


The  rule  is  express  that  the  landlord  is  entitled  ex  lege  to  the 
Minerau.    minerals,  and  consequently  to  work  them,  with  a  right  of  access 

1  [E.  of  Hopetoun  v.  Hunter's  Tre.,         ■  2  Ersk.  vi.  22. 
10  July  1863, 1  Macph.  1074,  36  Jur.         •  Erak.  ut  sup. 
612 ;    rev.   13  June   1865,  3    Macph. 
(H.  L.)  50,  37  Jut.  489,  4  Macq.  972.J 
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and  other  accommodations  upon  paying  to  the  agricultural  lessee 
the  damage  sustained.^ 

In  conformity,  firai^  A  lessee,  qua  such,  has  no  right  to  any 
mineral  under  the  surface, — as  coal,  limestone,  clay,  <fec.,  which 
remain  with  the  heritor;  and  the  heritor  may  use  the  same  by 
breaking  the  ground,  on  satisfying  the  tenant  for  his  damage. 
Upon  which  footing,  a  pipe-clay  maker  having  got  an  exclusive 
privilege  from  the  heritor  to  dig  clay,  was  preferred  to  one  who 
had  got  such  a  privilege  from  the  tenant.^ 

SecoTidy  The  heritor  has  a  right  to  search  for  coal  and  put  down  Searching 
sinks  in  lands  let  on  lease  upon  indemnifying  the  lessee  for  the  °'™"*®' 
damage  which  may  be  incurred.  A  lessee  admitting  that  the  right 
to  the  minerals  remained  in  the  heritor,  having  pleaded  that  he 
was  not  entitled  to  break  up  the  ground  during  the  currency  of 
the  lease,  because  there  was  no  stipulation  to  that  effect,  the  plea 
was  overruled.^ 

Third,  The  right  to  shell-marl  found  within  the  farm  belongs  Shefl-marL 
solely  to  the  landlord,  who  may  work  it,  make  roads  for  the  pur- 
pose, ScG.y  on  paying  the  tenant  for  the  damage  sustained.  A 
tenant  pleaded  that  he  was  entitled  to  use  the  marl  for  the 
improvement  of  his  farm  as  part  of  the  soil.  But  it  was  ruled 
that  clay  marl  and  shell  marl  are  of  a  different  nature,  and  that 
the  latter  being  as  much  a  separate  substance  from  the  soil  as  a 
quarry  of  limestone,  a  tenant  has  no  right  to  use  it  without  special 
power.* 

Fourth,  Where  a  tenant,  under  a  lease  reserving  to  the  land-  Boad  used 
lord  a  right  to  work  minerals,  but  with  an  obligation  to  satisfy  the  mfaieiSs 
tenant  for  all  damage,  repaired  a  necessary  road  through  his  farm,  *°<^^""» 
on  the  faith  that  the  landlord  was  to  discontinue  working  a  quarry 
situated  upon  the  road,  but  the  landlord  let  the  quarry,  and  the 
road  was  in  consequence  rendered  nearly  impassable,  it  was  held 
— (Ist)  [197]  that  the  landlord  and  his  tenants  of  the  quarry  were 
bound  to  keep  the  road  in  repair  so  long  as  they  used  it,  but  (2d) 
that  the  agricultural  tenant  was  not  entitled  to  have  them  inter- 
dicted from  using  it.*    This  case  arose  out  of  an  express  stipula- 
tion ;  but  the  doctrine  which  it  embodies  would  have  been  appli- 
cable although  there  had  been  no  stipulation,  because  ex  lege  the 
landlord  was  entitled  to  use,  but  bound  to  repair,  the  road. 

12  Stair,  ix,  31;  2  Bankt.  ix.  21;         'Smith  r.  Hamilton  M'Gill,   1768, 
Ersk.  ut  rwp,  and   Note ;    Bell's   Pr.     Mor.  15,266,  Hailes  223. 
1226  ;  More^  Notes,  cclv.  *  Bethune   v,  Jervice,  Mor.  15,267, 

»  Colquhoun  r.  Watson,  1668,  Mor.     Hailes  786,  5  B.  S.  517. 
15,263.  *  Wight  v.  Wight's  Trs.  and  Pateraon, 

1828,  6  S.  1116. 
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Measure  of  And  Fift\  In  estimating  damage,  that  only  is  to  be  taken  into 
^^'***^  account  which  results  from  those  operations  for  which  the  landlord 
or  his  mineral  lessees  are  legally  responsible.  Where  a  landlord 
had  in  a  lease  reserved  the  right  to  work  coal,  <bc.,  on  payment  of 
damage  occasioned  by  his  operations,  it  was  held  that  the  agricul- 
tural tenant  was  not  entitled  to  compensation  for  injury  done  by 
the  unauthorised  trespasses  of  the  colliers.^ 

If  the  lessee  shall,  notwithstanding  the  reservation,  encroach 
upon  the  landlord's  right,  the  legal  consequence  is  not  forfeiture  of 
the  lease,  but  subjection  to  payment  of  damages,  and  to  an  obliga- 
tion to  find  caution  against  future  encroachments.^ 

Art.  3.—  Woods,  with  the  power  of  having  all  accommodations  necessary 

for  rendering  them  available,  are  also  reserved  ex  lege}  A  lease  of 
lands  let  with  "woods"  gives  the  power  to  cut  only  for  repairing  or 
building  houses  upon  the  ground,  but  not  to  sell  or  otherwise  dis- 
pose of  the  wood.*  Nor  is  the  lessee  entitled  to  cut  willow  trees 
when  they  are  of  a  large  size  ;*  but  willows  when  young  may  be 
cut  as  a  crop.^ 
statntory  The  right  thus  reserved  has  always  been  protected  by  a  high 

SSSLff^  '^'  sanction.  By  the  .ancient  law  the  tenant  forfeited  his  lease,  and 
u^,  1685,  njjgi^ij  be  compelled  to  remove,  if  he  sold  or  destroyed  the  woods 
upon  his  farm.'  In  modern  times  there  would  be  no  forfeiture, 
but  the  lessee  would  be  subjected  to  payment,  either  of  damages^ 
or  of  certain  statutory  penalties.  By  the  Statute  1685,  c.  39,  the 
sum  of  £10  Scots  for  each  tree  within  ten  years  old,  and  £20  Scots 
for  each  tree  above  that  age,  which  shall  be  destroyed  or  injured, 
is  inflicted  upon  any  person  by  whom  the  ofience  shall  be  com- 
mitted. Under  [198]  this  statute  tenants  are  included,  as  ap- 
pears both  from  the  generality  of  the  phraseology,  and  from 
decisions. 
1698  c  16.  ^^^  ^^  having  been  deemed  important  that  tenants  should  be 
obliged  to  preserve  the  woods  upon  their  farms  against  all  depre- 
dators, it  was,  by  the  Statute  1698,  c.  16,  enacted  that  all  former 
laws  for  the  preservation  of  planting  shall  be  ratified,  that  all 
tenants  and  cottars  shall,  under  the  purview  of  the  Act  1685,  pre- 
serve and  secure  all  growing  wood  and  planting  upon  the  ground 
which  they  possess,  and  that  the  tenant  shall  be  liable  for  his  wife, 

1  Young  V,  Coifs  Tib.  1832, 10  S.  666,  ♦  L.  of  Touch  v.  Ferguson,  1664,  Mor. 

6  D.  and  A.  375.  15,262,  423. 

«  2  Bankt  ix.  21.  *  Bogue  «.  Wight,  1806,  Mor.  App, 

*  Balfour  208,  c  xL;  2  Craig,  x.  3;  Plant  and  Enclos.  2. 

Bankt.  vX  sup,;  1  Ersk.  vi.  22;  Bell's  Pr.  •  Bogue  v.  Wight,  ut  ntp. 

1226;  Morels  Notes,   cclv.;  2  Hutch.  '  Balfour  and  Craig,  tt<  «ujp. 

608-11;  Tait's  Jus.  Peace,  268-9. 
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children,  and  servants,  or  any  others  within  his  family  who  shall 
disobey  the  statute. 

These  statutes  have  been  construed  comprehensively  with  re-  5°°^!^" 
lation  to  the  subject  to  be  preserved ;  strictly  as  to  the  liability  of  sututes. 
the  tenant,  but  liberally  as  to  the  quantum  of  penalty  and  the 
defence  of  bona  fides.  Firsts  the  Statutes  1685  and  1698  have  been 
held  to  apply  to  natural  or  coppice  woods,  as  well  as  to  woods 
planted.^  And  as  the  Statute  1698  ratifies  the  Statute  1685, 
tenants  must  protect  those  woods  conformably  with  the  provisions 
of  the  ratifying  Act.  The  Statute  1698  includes  fruit  trees  and 
orchards,  as  well  as  forest  trees.^  But  natural  woods  not  in  use  to 
be  preserved  for  sale,  nor  of  such  value  as  to  be  worth  preserving, 
and  wherein  cattle  are  in  use  to  be  pastured,  are  not  growing 
woods  in  the  sense  of  the  statutes.'  Second,  under  the  Statute 
1698,  if  planting  be  destroyed  by  any  person  in  the  tenant's  family, 
the  tenant  is  liable ;  and  if  the  injury  be  proved  to  have  taken 
place  during  the  tenant's  possession,  it  will  be  presumed  to  have 
been  done  by  some  one  in  his  family,  unless  he  prove  by  whom  it 
was  done.*  Afterwards  it  was  attempted  so  to  restrict  the  rule,  by 
virtue  of  the  last  clause  of  the  statute,  that  the  tenant  should  not 
be  liable  unless  it  should  be  proved  that  he  or  some  of  his  family 
did  the  damage.  But  it  was  held  that  he  was  liable  whoever  did 
the  damage,  and  that  the  reason  of  the  clause  subjecting  him  for 
his  family  and  servants  was  to  obviate  a  pretence  which  might 
have  been  made  by  him,  that  he  was  free  when  the  real  delinquent 
was  discovered.''  This  construction  was  confirmed  by  subsequent 
decisions.^  Third,  The  Court  has  power  to  modify  the  statutory 
[199]  penalties.  Where  the  facts  were  that  some  of  the  branches 
of  the  trees  had  occasionally  been  destroyed  by  the  children  of  the 
tenant,  but  without  proof  of  any  malicious  destruction,  the  penal- 
ties were  modified.     The  facts  were  favourable,  but  the  deciaion 


^  Bnclianan  v,  Malcolm,  1784,  Mor. 
10,497.  Gillies  v.  M'Donald,  3  Dec. 
1824,  3  S.  358. 

*  Robertson  r.  Robertson,  1743,  Mor. 
10,484;  Elch.  Plant  and  Enclos.  No.  1. 

»  Ferguson  r.  M'Nidder,  July  1734, 
Mot.  10,479,  13,986;  Elch.  Plant  and 
Encloe.  No.  1. 

*  Ferguson  v.  M'Nidder,  ul  sup. 

^  Robertson  v.  Robertson,  ut  sup, 

*  Stirling  v,  Christie,  1762,  Mor. 
9403,  5  B.  S.  536,  888.  Logan  i;.  How- 
atson,  1775,  Mor.  10,492,  Hailes  644. 
Cooper  V.  Campbell,  1805,  Mor.  App. 
Plant  and  Encloe.  No.  1.  The  report 
of  the  case  of  Stirling  v.  Christie  biears 


that  the  tenant  having  insisted  that  it 
was  incumbent  on  the  landlord  to  prove 
that  the  trees  were  cut  by  him  or  some 
of  his  family,  the  fact  was  referred  to 
his  oath,  but  the  reference  was  held  to 
be  incompetent  In  the  case  of  Logan 
V.  Howatson,  however,  it  was  said  by 
the  Court  that  there  was  no  such  deci- 
sion in  the  case  of  Stirling  v,  Christie, 
as  the  proof  precluded  the  necessity  of 
such  a  reference ;  but  that  case  was 
held  to  be  directly  in  point,  as  proving 
the  construction  of  the  statute  to  be 
that  the  tenant  was  liable  in  the  pen- 
alties although  a  certain  number  of 
trees  were  cut  by  persons  unknown. 
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proceeded  upon  the  principle  that  the  Court  possessed  the  power 
of  modification,  as  necessary  towards  the  ends  of  justice.^  And 
Fourth,  A  prosecution  against  a  tenant  for  cutting  trees  was  found 
to  be  elided  by  the  defence  that  the  acts  were  done  in  the  bona 
Jlde  belief  that  they  had  been  authorised  by  the  landlord.* 

These  statutes  may  be,  and  have  been,  rendered  engines  of 
oppression  by  landlords  towards  their  tenants ;  and  equity  and 
policy  equally  require  that  the  Courts  should  give  them  the  con- 
struction most  fayourable  to  the  tenant. 


Art.!- 


Kelp  shores  also  are  ex  lege  reserved.*  A  tenant  therefore  was 
held  not  to  be  entitled  to  cut  seaware  for  the  manufacture  of  kelp, 
although  the  lease  gave  him  the  lands  with  parts,  pendicles,  and 
universal  pertinents  thereof  used  and  wont,  and  although  a  proof 
was  offered  that  he  and  the  former  tenant  had  been  accustomed  to 
manufacture  kelp.*  This  judgment  proceeded  upon  the  same  prin- 
ciple which  applies  to  minerals  and  woods.  On  the  authority  of 
this  case,  it  was  formerly  shewn  that  kelp  may  form  a  separate 
subject-matter  of  the  contract  of  lease.^ 


^^•-r  The  right  of  hunting,  shooting,  and  fishing,  and  of  exercising 

hmHng,  similar  sports  subject  to  liability  for  damage,  is  also  reserved  ex 
^^^'^*^'  lege.^  The  principle  upon  which  the  right  is  founded  was  de- 
veloped when  treating  of  a  lease  of  game,  by  which  this  right  was 
granted  to  another  than  to  the  lessee  of  the  soil;^  and  also  when 
treating  of  the  right  of  the  tenant  to  preserve  the  subject  let  from 
injury.® 

There  are  important  limitations  of  the  landlord's  right.  Ftrst^ 
There  is  a  limitation  of  the  landlord's  right  arising  from  the  nature 
of  the  subject  although  rural.  A  house  was  let  as  a  villa  along 
[200]  with  eleven  acres  of  inclosed  ground,  of  which  six  acres  were 
commonly  in  tillage  and  the  remainder  in  grass  and  pleasure- 
ground.  The  landlord  had  given  to  certain  of  his  friends  fuU  and 
unqualified  leave  to  sport  over  the  whole  of  his  property,  in  the 
course  of  which  they  had  followed  game  through  the  tenant's 
young  grass  without  his  leave.    An  action  of  damages  having  been 


LiiiiitAtionfl 
of  l&ndlord's 
reserved 
right. 


1  Cooper  V,  Campbell,  ut  mp. 

*  Gillies  V.  M'Donald,  ut  sup, 

»  Bell's  Pr.  1226;  More's  Notes,  cclii. 

*  Campbell  v,  Campbell,  1795,  Mor, 
9646. 

^  Supra,  book  ii  chap.  iz.  vol.  L  p. 
284. 

«  [Maxwell  V,  Copland,  20  Nov.  1868, 
7  Macph.  142 ;  aflf.  28  Feb.  1871,  9 
Macph.  (H.  L.)  1.    Welwood  v.  Hus- 


bard,  11  Feb.  1874,  1  Rettie  607.  If 
there  be  an  express  reservation,  it  may 
lead  to  a  somewhat  different  construc- 
tion of  the  rights  of  parties.  See 
Morton  v.  Graham,  30  Nov.  1867,  6 
Macph.  71.1 

'  Supra,  book  ii.  chap.  xiv.  sec.  1,  voL 
i  p.  331. 

^  Supra,  chap.  iv.  Sec.  2  of  this  book, 
voL  ii  p.  192. 
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raised  by  the  tenant,  it  was  found  that  leave  from  the  proprietor 
''  to  hunt  and  fowl  npon  his  estates  did  not  justify  exercising  these 
sports  on  such  a  spot  allotted  for  the  residence  of  a  family  as  the 
said  villa  without  leave  from  the  possessors,"  and  damages  were 
awarded.^  And  Second^  The  landlord  must  use  his  reserved  right  ^'*^°*  ^' 
so  that  it  be  not  injurious  to  the  property  and  rights  of  the  tenant  stock  of 
under  the  contract ;  and  therefore  a  landlord  having  increased  the  **"** 
game  upon  the  land  of  the  farm  beyond  a  fair  average  stock,  by 
which  increase  serious  injury  was  done  to  the  crops,  the  tenant  was 
found  entitled  to  damages.^  The  tenant,  it  was  held,  cannot  com- 
plain of  the  average  amount  of  game,  for  it  was  to  be  deemed  that 
the  existence  of  such  an  amount  was  contemplated  by  him  when 
he  entered  into  the  lease ;  but  if  by  the  operation  of  artificial 
means,  as  by  winter  feeding  and  a  careful  abstinence  from  having 
the  grounds  regularly  shot  over,  the  stock  of  game  was  increased 
beyond  the  average,  compensation  was  to  be  made  for  the  damage 
done  in  the  proportion  of  that  excess. 

E  converao,  the  tenant  is  not  entitled  to  adopt  whatever  means  Tenant  not 
he  chooses  to  prevent  or  keep  down  an  extraordinary  increase  of  scare  the 
game,  but  he  must  have  recourse  to  the  procedure  of  law.    Ag^®°*^" 
tenant,  with  the  view  of  scaring  the  game  off  his  farm,  was  in  the 
practice  of  sending  muzzled  dogs  over  it  to  hunt  the  game  away ; 
he  likewise,  for  the  purpose  of  alarming  and  driving  the  game  off, 
employing  a  number  of  men  to  walk  about  the  farm  and  discharge 
firearms,  loaded  with  blank  cartridges,  in  the  close  neighbourhood 
of  the  game.    Snares  were  also  set  by  him  for  rabbits,  which,  it 
was  alleged,  were  destructive  to  game.    An  interdict  was  applied 
for  by  the  landlord  against  those  proceedings  as  illegal,  and  it  was 
granted,*  although  there  was  an  increase  of  game  greatly  beyond 
the  average  quantity.    The  remedy  of  the  tensmt  was  by  an  action 
of  damages,  as  had  been  ruled.^ 

[201]  The  reserved  right  is  to  be  construed  favourably  for  the 
reservation,  whether  express  or  implied.*  The  proprietor  of  a 
salmon-fishing  let  it  under  reservation  to  himself  and  '*  his  heirs 


L 


^  Qraliaine  v.  M^Eenzie,  1810,  Himie 

«41. 

•  WemysB  and  Erakine's  Trg.  v.  Wil- 
flon,  2  Dec  1847,  10  D.  194,  20  Jur.  51. 

»  WemyBS  v.  Gulland,  2  Dec  1847, 
10  D.  204,  20  Jur.  55. 

^  In  Wemyss  and  Erskine's  Troatees 
«.  WilBon,  ut  tupm.  In  the  case  of 
WemysB  v,  GulWd  the  question  was 
ndsed,  whether  a  tenant  can  obtain  an 
inteidict  against  his  landlord  increas- 
ing the  game  beyond  the  average  quan- 


tity on  the  fetrm  when  he  took  the 
lease.  The  question  was  not  decided, 
but  indications  tending  to  the  affirma- 
tive were  given  by  Boyle,  L.-P.,  and 
Lord  Mackenzie.  [As  to  the  tenant's 
claim  for  damages  for  increasing  the 
stock  of  game,  see  below,  b.  v.  chap, 
zzxviL  sec  1,  p.  511  sea,  of  3d  ed.] 

*[This  may  be  doiibted;  see  D.  of 
Richmond  v,  Du£f,  25  Jan.  1867,  5 
Macph.  310,  <upro,  voL  i  p.  279.] 
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mtbjectt. 


and  successors,"  and  to  those  having  his  authority,  of  the  right  of 
angling.  Afterwards  he  let  this  reserved  right.  Under  an  appli- 
cation for  interdict  hy  the  lessee  of  the  salmon-fishing,  it  was  held 
that  the  landlord  was  entitled  so  to  do,  and  that  the  right  reserved 
was  not  a  mere  personal  privilege.^ 

The  rules  governing  the  lessor's  reserved  right  to  enter  on  urban 
subjects  in  order  to  make  repairs  were  detailed  when  treating  of  the 
lessee's  right  of  possession.^ 


Section  II. — Conventional  Reservations. 


Reservations  by  convention  may  be  as  numerous  and  varied  as 
accords  with  the  will  of  the  parties.  In  detailing  the  purport  of 
the  clause  of  reservation,'  a  few  of  the  more  ordinary  were  men- 
tioned. Ob  majorem  cautelam,  the  reservations  ex  lege  are  often 
specifically  inserted,  [and  if  so  inserted,  may  readily  tend  to  a 
different  construction  of  the  rights  of  the  parties.*]  A  reservation 
may  be  so  extensive  as,  when  exercised,  to  deprive  the  lessee  of  the 
subject  let.  In  consequence,  the  exercise  of  it  terminates  the  con- 
tract, and  is  equivalent  to  a  breach  at  the  option  of  the  landlord. 
But  the  more  ordinary  reservations,  when  exercised,  diminish  the 
extent  of  ground  let,  or  otherwise  impair  the  value  of  the  posses- 
deducfionof  eion ;  and  there  must  therefore  be  a  deduction  of  rent  for  a  pav- 

rent  or  .  i      i         .  -i  r    -r-rxi 

damages,  mcut  of  Compensation]  corresponding  to  the  loss  incurred.^  Whether 
the  deduction  be  or  be  not  provided  for  in  the  lease,  it  will  be  exi- 
gible ;  but  it  is  advisable  to  make  an  express  stipulation  embody- 
ing the  mode  according  to  which  the  deduction  is  to  be  adjusted. 


ReserYA- 

tions  in- 
Tolvine  a 


Artl.— 
Power  to 
erect 


It  has  been  properly  recommended  that  the  landlord,  if  he  mean 
iow-;fe»  to  reserve  the  power  to  work  and  manufacture  the  minerals  on  the 
land,  should  insert  an  express  stipulation  enabling  him  to  erect 
the  necessary  works,  because  otherwise  the  lessee  would  not  be 
obliged  to  give  the  ground  for  their  erection,  or  to  do  more  than 
give  a  road  for  carrying  off*  the  raw  material,® 

[202]  If  the  landlord  means  to  plant  there  must  be  a  conven- 


1  Gemmill  v.  Riddell.  16  Feb.  1847,  9 
D.  727, 19  Jut.  295.  The  details  of  this 
case  are  given  supra^  in  book  ii.  chap. 
viiL  vol.  1.  p.  278. 

2  Supra,  chap.  iv.  sec  2  of  this  book, 
ToL  ii.  p.  192. 


8  Supra,  book  iii  chap.  iv.  sec.  2,  voL 
L  p.  385. 

*  [See  Morton  v.  Graham,  30  Nov. 
1867,  6  Macph.  71.] 

^  [Menmuir  v,  Airth,  16  June  1863, 1 
Macph.  929.] 

0  1  Bell  on  Leases,  205. 
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tional  reservation,  for  his  right  to  the  wood  already  on  the  farm  ah.  2.-. 
doe^  not  include  a  right  to  plant.     This  reservation  ought  to  he  plant. 
specific,  describing  the  parts  and  the  extent  of  ground  to  be  planted 
and  fenced.   If  the  lease  be  of  such  a  duration  as  to  render  it  probable 
that  the  wood  will  be  cut  during  the  currency,  it  may  be  advisable 
to  reserve  the  power  of  making  roads  for  its  conveyance. 

The  power  of  making  new  roads  or  of  widening  old  ones  may  Art.  3.— 
be  requisite,  and  it  must  be  conventional.     The  better  course  is  to  make  roadi 
make  the  power  general  upon  a  corresponding  deduction  of  rent.  ^^  j^^ 
The  same  observations  apply  to  the  power  of  straightening  marches,  fnarchet. 
Where  a  new  road  has  been  made,  the  lessee  ought  to  be  compen- 
sated by  a  deduction  of  rent,  but  sometimes  he  is  satisfied  by  being 
allowed  to  take  possession  of  the  old  road,  which  thenceforward 
becomes  an  integral  part  of  his  •  farm.     A  new  road  having  been 
made  through  a  tenant's  farm  without  any  deduction  of  rent  being 
given  to  him ;  but  the  tenant  having,  without  any  regular  agree- 
ment, been  allowed  as  a  compensation  to  take  possession  of  the 
solum  of  the  old  road  which  bounded  his  farm,  and  the  farm  having 
been  bought  by  one  who  was  in  the  knowledge  of  this  arrangement, 
and  in  whose  titles  the  farm  was  described  as  "presently  pos- 
sessed" by  the  lessee,  it  was  held  that  the  buyer  was  not  entitled 
to  disturb  this  arrangement  and  to  eject  the  lessee  from  the  solum 
of  the  old  road.^ 

When  treating  of  breach  and  the  power  of  resumption,  the  Art  4.— 
general  nature  of  the  power  and  some  of  the  rules  applicable  to  it^^Tjf. 
were  discussed.*     There  remain  for  examination  others  of  those  ♦•««*?»« f^- 
rules,  which  shall  be  considered  along  with  the  reserved  power  to  whole  or  in 
feu  or  exchange.  ^J^^s^dii^ 

Firsts  According  to  the  older  rule,  the  clause,  if  the  power  of  cumseintar- 
resumption  be  total,  was  strictly  interpreted  against  the  lessor.  l^!dnat 
So,  a  landlord  reserved  power  in  a  lease  of  a  farm  for  nineteen  ^®**^'' 
years  to  take  off  and  inclose  portions  of  ground  for  planting,  and 
to  cut  and  carry  off  growing  wood,  and  to  search  for  minerals, 
paying  [203]  to  the  tenant  the  value  of  the  land  and  the  amount  of 
the  consequent  damage.      The  landlord  availed  himself  of  the 
reserved  power,  and  the  tenant  possessed  and  paid  full  rent  to  the 
conclusion  of  the  lease,  without  making  any  claim  in  consequence 
of  th«  exercise  of  that  power.     On  the  eve  of  being  sequestrated 
for  arrears  under  a  new  lease  of  the  farm,  he  claimed  a  large  sum 

^  Moon  V,  Boger,  9  July  1828,  6  S.        '  Book  iv.  chap.  xiv.  voL  iL  p.  115. 
1118. 
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Hearare  of 


Pbw€ir  to 
fen,  how 
construed. 


in  name  of  surface  damage,  and  for  the  value  of  the  ground  taken 
oflF  under  the  old  lease.  It  was  held — (Isi)  In  the  absence  of  direct 
evidence,  that  although  the  tenant  had  paid  his  rent  in  full  to  the 
conclusion  of  the  old  lease,  and  in  his  various  settlements  with  the 
landlord  had  never  made  a  claim  for  damage,  nor  reserved  a  right 
to  do  so,  mere  taciturnity  did  not  raise  the  presumption  that  his 
claims  were  paid  or  satisfied.  (2d)  Effect,  consequently,  was  given 
to  his  claims  as  a  set-off  against  the  landlord.  And  (3cQ  Interest 
was  allowed  on  the  amount  from  the  period  when  the  illiquid 
claims  were  ascertained,  although  they  were  not  rendered  liquid 
until  after  the  expiration  of  the  lease,  when  an  order  was  made  in 
the  Inferior  Court  to  ascertain  their  amount.^ 

Second,  The  same  rule  was  applied  to  a  reserved  power  to  feu. 
A  lease  of  above  ninety  acres  being  given  for  three  nineteen 
years  by  the  corporation  of  a  royal  burgh,  with  a  reserved  power 
to  feu  some  acres  for  the  improvement  of  their  rent,  and  the  cor- 
poration having  feued  first  sixteen  acres,  and  thereafter  twenty-four 
acres  more  to  the  same  person,  the  Lords  found  that  the  clause 
did  not  empower  them  to  grant  a  second  feu  of  twenty-four  acres, 
and  therefore  reduced  it  during  the  lease.* 

Third,  On  the  same  principle,  it  was  held  that  where  a  deduc- 
tion is  stipulated  for,  it  must  be  equivalent  to  the  rent  which 
could  be  procured  at  the  time  of  resumption.  A  lease  contained  a 
stipulation  that  the  lessee  should,  on  requisition,  give  up  the  offices, 
garden,  and  three  fields  specified,  on  receiving  an  equivalent 
deduction  yearly  from  the  rent.  After  some  years,  within  which 
the  value  of  the  farm  had  greatly  increased,  partly  from  outlay  by 
the  lessee,  but  chiefly  from  extraneous  circumstances,  the  lessee 
having  been  required  to  cede  the  portions  stipulated,  the  question 
occurred,  whether  the  abatement  to  be  given  to  the  lessee  was  to 
correspond  with  the  yearly  value  of  the  land  as  it  then  stood,  or 
with  the  rent  stipulated  for  in  the  lease.  The  judgment  was,  that 
the  deduction  must  be  such  as  is  equivalent  to  the  rent  at  which 
those  parts  would  now  be  let.* 

[204]  And  Fourth,  The  doctrine  of  construction  unfavourable  to 
the  power,  at  least  in  so  far  as  relates  to  feuiDg,  has  been  greatly 
modified,  if  not  overruled,  by  a  judgment  in  the  last  resort,  by  which 


1  Hallyburton  v.  Blair,  7  March  1837, 
16  S.  760, 9  Jut.  368.  There  was  a  pre- 
vious case  (1  June  1836,  14  S.  869) 
between  the  same  parties  connected  with 
the  same  matter;  but  it  need  not  be  de- 
tailed, as  the  Court  observed  that  it 
*^  was  extremely  peculiar,  and  not  to  be 
drawn  into  a  precedent" 


10. 


8  Pew  V,  Mercer;  Elch.  (Presumption),. 


«  Sharpe  v,  Burt,  1788,  Mor.  16,262. 
[Comp.  Erskine's  Trs.  v,  Crombie,  1 
Nov.  1870,  9  Macph.  64.  Frier  v.  E. 
of  Haddington,  22  Nov.  1871, 10  Macph. 
128.] 
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the  ordinary  rules  of  construction  were  applied.  In  a  lease  of  an 
arable  farm,  situated  near  a  small  town,  the  landlord  reserved  a  right 
to  feu  "  the  whole  or  any  parts  or  portion  thereof,**  allowing  recom- 
pense in  proportion  to  the  rent  payable  for  the  whole.  A  part 
having  been  feued  by  a  disposition  for  a  principal  sum,  with  a 
reddendum  of  one  shilling,  an  action  of  removing  was  brought. 
The  lessee  pleaded  that  the  power  was  to  be  construed  as  applying 
only  to  feus  of  small  portions  for  building,  but  not  to  a  transaction 
like  the  one  in  question,  which  was  actually  a  sale.  The  latter 
does  not  admit  of  calculation  by  the  lessee,  as  the  former  would, 
and  when  intended,  a  special  clause  is  introduced.  Acting  on  this 
principle,  the  lessee  had  expended  large  sums  on  improvements. 
The  counter  plea  was,  that  the  power  reserved  was  unqualified  and 
unlimited,  either  in  regard  to  the  extent  of  ground  to  be  feued,  or 
the  species  of  feu  rights  to  be  granted,  on  their  terms  and  condi- 
tions. There  was  no  stipulation  that  the  feus  were  to  be  merely 
building  feus,  or  that  the  consideration  for  them  was  to  be  entirely 
an  annual  sum  equivalent  to  the  rent.  The  landlord  was  entitled 
to  feu  for  what  purpose  he  chose,  and  either  to  take  a  large  annual 
payment  or  a  principal  sum  and  a  nominal  feu-duty;  for  with 
those  matters  the  lessee  had  no  concern.  The  Court  of  Session, 
influenced  apparently  by  the  doctrine  formerly  noticed,  ordered  a 
condescendence  as  to  the  practice  of  granting  feus  upon  the  estate, 
and  afterwards  assoilzied  from  the  removing.  The  decision  was 
reversed,  on  the  principle  that  the  lease  must  be  construed 
according  to  the  plain  import  of  the  words.* 

Notwithstanding  the  doctrine  to  be  elicited  from  this  judgment,  Eqaitabia 
cases  are  supposable  in  which  an  equitable  modification  of  the^^QS^'*" 
words  of  the  contract  would  be  admissible.    The  power  to  resume  P^'^®'- 
ought  to  be  so  exercised  as  not  arbitrarily  to  injure  the  agricultural 
distribution  of  the  land,  and  the  consequent  management.     It  may 
be  doubted  if  the  landlord  would  have  a  right  to  feu  out  portions 
in  the  centre  of  fields.    The  injury  might  be  such  as  would  impair 
the  value  of  the  farm  throughout  the  currency  of  the  lease,  and  so 
operate  as  not  to  admit  of  such  calculation  as  could  give  data  for 
just  compensation.     Cases  may  occur  in  which  such  an  arbitrary 
interpretation  might  be  sanctioned  on  payment  of  high  damages. 
But  it  is  difficult  to  deem  that  the  general  rule  is  in  favour  of  such 
a  construction. 

[205]  A  right  of  resuming  possession,  and  a  consequent  actual  Proof  bj 
cession  by  the  tenant  to  the  landlord,  even  without  compensation  c^Jm- 
to  the  tenant,  has  been  held  to  be  established  by  facts  and  circum-  J^^**' 

right. 
^  Sir  M.  S.  Stewart,  &c.  v.  Lead,  25  Maich  1825, 1  W.  and  S.  68. 
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stances  where  the  res  geatce  were  such  as  to  shew  that  such  was 
the  intention  of  the  parties.^ 

^^6^  The  tenant  of  a  farm  under  a  lease  for  nineteen  years  was 
of  land/or  bouud  to  Cultivate  on  a  seven  course  shift,  leaving  on  the  expira- 
Z^S^^  tion  of  the  lease  a  certain  portion  of  ground  for  fallow  and  green 
P^^  crop,  conformably  with  stipulated  reservation.  He  was  taken 
bound  also  to  plough  on  the  expiration  the  land  so  reserved,  twice 
between  the  harvest  preceding  his  removal  and  the  term  of  Whit- 
sunday at  which  his  lease  expired,  and  it  was  stipulated  that  he 
was  to  receive  a  certain  sum  per  acre  for  each  ploughing.  On  the 
expiration  the  landlord  required  the  tenant  to  yield  possession  of 
the  portion  of  land  which  was  fit  for  green  crop  and  fallow.  In  an 
action  raised  to  settle  the  claims  of  the  parties,  the  tenant  pleaded 
that  on  entering  into  possession  of  the  lands  he  had  got  no  fallow, 
and  that  as  he  was  entitled  to  possess  for  nineteen  years  in  crop, 
he  was  entitled  to  the  value  of  the  fallow  for  the  nineteen  years,  as 
he  had  given  up  the  right  to  the  crop.  It  was  held  that  the  rights 
of  parties  having  been  settled  by  the  clause  of  reservation  in  the 
contract,  the  tenant  was  not  entitled  to  the  value  of  the  fallow  over 
and  above  the  allowance  for  ploughing." 

Art.  6.—  A  tenant  at  entry  paid  for  the  whole  live  stock  in  a  rabbit 

5?J^*^  warren.  The  landlord  bound  himself  to  pay  for  the  [stock  at 
the  tenant's  removal,  or  to  allow  him  a  certain  sum  to  ^'  kill  and 
market  the  stock,  reserving  right  to  as  many  rabbits  as  I  may 
consider  necessary  for  a  breeding  stock."  An  unlimited  right 
to  kill  the  stock,  reserving  no  breeding  stock,  was  given  by  the 
landlord  to  the  tenant.  It  was  held  that  the  landlord  was  not 
bound  to  pay  for  a  breeding  stock  which  the  tenant  alleged  he 
had  left  on  the  warren.' 

1  Belshes  v,  Fraser,  21  June  1839,  1         >  Lockhart  v,  Cathcart,  31  Jan.  1833, 
D.  1071, 11  Jut.  535.  11  S.  339,  5  Jur.  202. 

«  Shireflf  v.  Lord  Lovat,  13  Dec.  1854, 
17  D.  177,  27  Jur.  66. 
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CHAPTER    VIL 

MELIOEATION  AND  PRESERVATION,  INCLUDING 

INSURANCE. 

[206]  In  this  discussion  there  shall  be  included  four  clauses  of 
the  lease.  The  clause,  firsts  of  meliorations  by  the  lessor ;  second, 
of  meliorations  by  the  lessee ;  third,  of  preservation ;  and  fourth, 
of  insurance.  Although  each  clause  contains  peculiar  stipulations, 
yet  practically  the  whole  operate  so  much  in  combination  that  an 
examination  of  them  as  a  whole  is  indispensable. 

Melioration  and  preservation  or  repairs  ^often  admit  of  little 
distinction;  and  insurance  is  equally  applicable  to  both.  The 
fiubject  shall  be  considered  under  the  following  branches: — let, 
The  general  doctrine,  independently  of  stipulation ;  2d,  The  parties 
bound  by  stipulation ;  3d,  The  matters  to  which  stipulation  is 
deemed  to  apply ;  and  4<A,  The  tenor,  construction,  and  enforce- 
ment of  the  stipulations. 


Section  I. — Doctrine  op  Melioration  and  Preservation. 

Provisions  relative  to  meliorations  were  known  to  the  Roman  Art  i.— 
law,^  and  have  been  adopted  into  the  Continental  jurisprudence,  utw. 
In  Spain  the  rule  is  that  the  lessor  ought  to  satisfy  the  lessee  for 
the  value  of  the  improvements  which  by  his  industry  the  property 
rented  hath  undergone,*  a  doctrine  which  implies  a  right  to  recom- 
pense independently  of  stipulation.  According  to  the  law  of 
France,  the  lessor  is  obliged  to  repay  to  the  lessee  the  expense  of 
indispensable  repairs.  With  relation  to  meliorations  or  repairs  which 
are  merely  useful,  there  is  no  obhgation  to  repay ;  but  the  lessee 
may  remove  whatever  is  not  a  fixtm-e.*  The  law  of  England  recog- 
nises the  implied  covenant  on  the  lessee  to  keep  in  repair,  which 
in  practice  is  ordinarily  enforced  by  express  covenant,  and  includes 
the  covenant  to  insure.* 

No  learning  on  this  subject  has  been  traced  in  Balfour  or  Craig, 
or  in  the  other  older  Books  of  the  law  of  Scotland*     In  practice, 

^Dig.  lib.  xiz.  tit  ii.  L  55,  sec  1;  *Pothier,CoiitratdeLouage^  arts.  130, 

Yoet  ad  Pand.  lib.  six.  tit  ii.  sec  14^  131,  p.  75  (oct  ed.) 

et  sea,  *  WoodfEdl's  LandL  and  Ten.  55-6. 

« Inst,  of  Civ.  Law  of  Spain,  by  Del  379-87, 400. 
Bio  and  Rodriguez,  b.  iL  tit  14,  p.  228. 
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[207]  stipulations  to  recompense  the  lessee  for  the  expense  of 
meliorations  were  known  at  a  very  early  period  ;^  but  the  omission 
of  them  in  the  older  Style  Books*  shews  that  they  had  not  become 
common.  In  more  modem  times  a  clause  is  said  to  have  been 
occasionally  introduced  "for  clearing  matters  of  controversie"  about 
the  tenant's  obligation  to  preserve.' 


Art2.— 
Ifelioraiion 


Although  of  very  questionable  policy,  the  rule  of  the  law  of 
ofmiair  Scotland  (subject  to  modifications  relative  to  creditors)  is,  that  a 
^^cu,  lessee  has  no  claim  for  meliorations  which  he  has  made  indepen- 
dently of  stipulation.  This  rule  includes  houses  or  offices,  fences, 
or  similar  works.*  In  conformity,  it  was  decided  that  the  tacksman 
of  a  house  had  no  claim  for  what  he  built,  unless  the  same  be  con- 
ditioned in  the  tack.^  And  tenants  having  meliorated  some  houses 
and  suffered  others  to  go  to  decay,  and  so  craving  compensation  of 
the  one  with  the  other,  the  Court  held  that  whatever  reparations 
a  country  tenant  makes  upon  the  houses  (if  habitable)  for  his  own 
easier  dwelling  and  accommodation,  he  can  claim  nothing  upon 
that  account,  and,  though  he  does  a  favour  to  the  landlord,  yet  he 
cannot  retain  his  rent  upon  that  pretence.^  So,  where  a  tenant 
was  allowed  reimbursement  for  meliorations  made  by  him  in  a 
character  held  to  be  different  from  that  of  an  ordinary  tenant,  he 
was  refused  it  for  those  made  by  him  on  a  portion  of  the  subject 
held  by  him  as  an  ordinary  tenant.^ 
Tenant  A  tenant  who  at  his  own  cost  makes  additions  to  the  houses  on 

hooB J  can-  ^^^  farm  (it  was  laid  down)  is  not  entitled  to  dilapidate  them  or 
"^ythe  *^  carry  off  the  materials  at  his  removal.  And  it  was  obviously 
v***"*^Jj  assunied  that  he  had  no  claim  for  the  value.^  The  rule  has  been 
established,  that  it  is  optional  to  a  landlord  at  the  termination  of 
a  lease  either  to  order  removal  of  houses  voluntarily  built  on  the 
farm  by  the  tenant  for  his  own  use,  or  to  prevent  their  being  re- 
moved without  offering  any  indemnification ;  but  the  tenant  is  not 
bound  to  put  them  in  good  condition.®  The  doctrine  applies  to 
fences  and  other  erections,  and  therefore  justly  overrules  a  previous 
case  in  which  it  was  held  that  a  tenant  who  [208]  has  voluntarily 
erected  fences  upon  his  farm  must,  at  his  removal,  either  clear 

^  Anno  1266;  vid^  Introd.  chap.  vii.  ^  Hodge  v.  Brown,  1664,  Mor.  13,400, 

voL  L  2651. 

«  2  Dallas  609.  •  Whites   v.  Houston,    1707,    Mor. 

»  Spottis.  Styl.  366-7;  2  Stair,  i.  40.  15,258. 

*  2  Bankt.  ix.  68;  2  Ersk.  vi.  39,  and  ^   Mackay  v.  Brodie,   1801,   Hume 

Note  (by  Ivory)  119;  3  Ersk.  L  11;  649-50. 

Karnes^  Princ.  of  Equity,  125;  Bell's  «  Murray  v,  Bisset,  1806,  Hume  818. 

Pr.   1255.     Officer  v.  Nicolson,  1807,  •  Oliphant  v.  Thomson,  8  Feb.  1822, 

Hume  827;  Tait's  Jus.  Peace,  386-7.  F.C.  642, 1  S.  307. 
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them  away  and  leave  the  ground  free  from  incumbrance  or  put 
them  in  a  state  of  repair.^ 

But  it  has  been  well  said  that  if  the  tenant's  possession  bePrematore 
terminated  abruptly  and  prematurely,  the  tenant  ought  in  equity  of  poBsea- 
to  be  entitled  to  recompense.    And  the  example  given  is  the  case  ^^ 
in  which  houses  or  fences  had  been  built  by  a  tenant  whose  lease 
excluded  assignees  and  subtenants,  of  the  use  of  which  he  had  been 
prematurely  deprived,  and  so  did  not  derive  the  advantage  ex- 
pected from  his  meliorations.^ 

The  rule  applies  a  fortiori  where  the  lease  is  devoid,  not  merely  Meliorations 
of  a  stipulation  for  meliorations,  but  of  stipulated  duration;  the J^^^® j^^^ 
tenant  is  not  entitled  to  be  reimbursed  for  expenditure  made  bona  no  fixed 
Jlde  on  meliorations  under  such  possession.  Lands  were  possessed 
by  a  tenant  on  a  missive  letter  offering  "  to  take  a  lease,"  and  by 
which  he  had  bound  himself  to  trench  and  cultivate  the  whole 
of  the  improveable  ground  under  a  five  course  shift,  "during  the 
whole  period  of  the  lease  I  get."  After  he  had  been  in  possession 
for  eleven  years,  an  action  of  removing  was  brought,  in  which  tho 
tenant  pleaded  unsuccessfully  that  it  was  understood  the  lease  was 
to  endure  for  nineteen  years.  An  action  for  the  value  of  the 
meliorations  was  then  raised  by  him,  in  which  he  pleaded  that, 
having  made  the  meliorations  on  the  lands  bona  fide,  and  under 
the  belief  of  a  duration  for  nineteen  years,  and  with  the  knowledge 
and  acquiescence  of  the  proprietor,  he  was  entitled,  when  forced 
to  cede  possession,  to  the  fair  value  of  the  meliorations.  It  was 
held  that  there  was  no  special  matter  to  take  the  case  out  of  the 
general  rule,  but,  on  the  contrary,  that  the  rule  operated  a  fortiori 
by  reason  of  the  absence  of  specified  duration,  and  therefore  the 
claim  was  overruled.^ 

In  what  cases  meliorations  are  to  be  deemed  removeable  or  not 
has  been  already  discussed  under  fixtures,^  and  the  effect  of  local 
customs,  as  giving  the  lessee  a  right  to  the  value  of  i^eliorations, 
shall  be  considered  hereafter. 

The  lessor  is  under  an  implied  obligation  to  put  the  houses,  ^^  3  ^ 
offices,  and  fences,  into  sufficient  condition  ^at  the  lessee's  entry,  Preterva- 
which  is  ordinarily  called  "tenantable  repair/'*   And  the  obligation  cuUmi^^ 

^  Andrew  v.  Morison^  19  Jan.  1811,  Thomson  v.  Oliphant,  which  related  to 

F.C.  162,  Beirs  Pr.  1264,  More's  Notes,  houses.    D.  of  Bnccleuch  v.  Tod'a  Trs., 

cdii.     [But  the  rule  hsOB  been  held  not  18  July  1871,  9  Macph.  1014. 

to  apply  to  wire  fences,  wooden  pialing,  *  Bell's  Pr.  1266. 

and  similar  moveable  erections  for  the  '  Thomson  v.  Fowler,  8  Feb.  1869, 

purpose  of  experiments  in  sheep-fann-  21  D.  463,  31  Jur.  246. 

ing,  erected  by  a  tenant  not  in  substi-  *  Supra,  book  ii.  chap.  ziL  vol  L 

tution  for  previously  existiug  fences,  pp.  294  m^. 

Such  fences  he  may  remove.    In  this  ^  1  Bazikt.  xx.  10;  2  Baukt.  zi.  21; 

case  it  was  said  that  the  case  of  Andrew  2  Ersk.  vL  39;  Bell's  Pr.  141,  1263. 
as  to  ordinary  fences  is  not  oveiruled  by 
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by  the  lessee  to  preserve  does  not  (it  was  found)  liberate  the  lessor 
[209]  from  this  primary  obligation,  which,  it  was  expressly  held,  was 
implied.^  In  a  subsequent  case  the  majority  of  the  Judges  were  of 
opinion  that,  independently  of  express  agreement,  a  landlord  is  not 
obliged  in  law  to  erect,  or  even  to  repair,  houses  or  fences.  But 
the  judgment  (the  refusal  of  a  bill  of  suspension)  was  founded,  not 
on  general  doctrine,  but  on  a  reservation  to  parties  to  be  heard  in 
the  proper  form  of  the  reduction  of  a  decree,  by  which  in  the  In- 
ferior Court  the  landlord  had  been  assoilzied,  notwithstanding  a 
judicial  offer  to  execute  the  necessary  buildings  and  repairs  on  re- 
ceiving a  certain  percentage  on  the  cost.^ 
Hwroid  V,  In  a  recent  case  the  question  of  the  lessor's  implied  liability 
®°'  was  again  raised.  One  judge  said  that  he  was  not  prepared  to  give 
an  opinion  on  the  general  point  of  law,  and  another,  that  he  was 
aware  of  no  rule  at  common  law  that  a  landlord  is  bound  in  all 
circumstances  to  put  the  subjects  let  into  repair.  The  action  was 
one  concluding  for  damages  by  reason  of  failure  to  put  the  build- 
ings into  tenantable  condition.  The  Court  refused  to  remit  the 
case  to  a  jury.  The  judgment  was  founded  on  special  matter, 
consisting  of  the  nature  of  the  subject  (a  small  pendicle),  very  low 
rent  stipulated,  the  shortness  of  the  duration  (one  year),  the  facts 
that  the  pursuer  had  never  paid  any  rent  and  was  ultimately  re- 
moved by  legal  process,  and  the  rejection  of  a  judicial  offer  made 
by  the  lessor  of  an  abandonment  of  the  claim  for  rent,  all  expenses, 
and  a  gratuity,  on  condition  that  the  action  was  discharged.* 
Neither  of  these  cases,  therefore,  overrules  the  dicta  of  the  text 
writers  or  the  judgment  by  which  the  doctrine  of  implied  obligation 
was  expressly  laid  down. 
Modifica-  But  the  lessor's  obligation  admits  of  modification.    A  transaction 

iMBor^  obii-  was  made  for  the  lease  of  a  whole  estate,  consisting  of  several  farms 
^^^t^FT  possessed  by  different  tenants.  The  lessees  did  not  stipulate  that 
in  repair,  the  houses  and  fences  should  be  put  into  repair  by  the  lessor,  and 
they  agreed  to  pay  a  certain  yearly  rent,  clear  of  all  charges  and 
deductions.  They  sued  the  lessor  to  put  the  houses  and  fences 
into  tenantable  repair.  In  defence  the  lessor  pleaded — (let)  That 
there  was  no  such  obligation  in  the  lease;  (2d)  That  whatever 
might  be  the  rule  as  between  the  landlord  and  an  ordinary  tenant, 
the  same  rule  could  not  apply  to  the  lessees  of  an  estate  under 
tenantry ;  and  (3d),  that  the  lessees  had  agreed  to  take  the  sub- 
jects as  they  were,  which  was  proved  by  the  stipulation  relative  to 

1  Buchanan  «.  Stark,  1776,  6  B.  S.         «  Hant)ld  v.  Pollexfen,  4  Jane  1844, 
515.  6  D.  1103. 

^  Haining  and  Douglas  v.  Qiierston, 
1807,  Hume  829. 
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the  rent.  The  Court  held  that  on  the  special  matter  there  was 
sufficient  evidence  that  the  lessees  had  agreed  to  take  the  estate  in 
its  actual  condition,  and  to  be  put  precisely  into  the  position  of  the 
landlord.^ 

A  clause  that  steadings  are  to  be  put  into  good  and  [210]  CoMtruc- 
Bufficient  tenan table  condition  was  strictly  construed.  By  a  missive  express 
of  lease,  A  offered  to  let  to  B  for  nineteen  years  from  Martinmas  as  °^^s»tion. 
to  the  grounds  for  ploughing,  and  from  Whitsunday  as  to  the 
houses  and  pasture,  the  farm  steading  and  yard  at  0,  along  with 
certain  fields  described.  The  following  obligation  was  undertaken 
by  the  landlord: — " I  wiU  put  the  whole  steadings  into  a  good  and 
sufficient  tenantable  condition,  and  you  are  to  keep  them  up  and 
leave  them  so  at  the  expiry  of  the  lease."  The  offer  was  accepted, 
and  possession  followed.  There  being  neither  a  stable  nor  a  barn 
on  the  steading,  the  tenant  demanded  the  erection  of  both  as  neces- 
sary for  implement  of  the  obligation.  In  an  advocation  the  Lord 
Ordinary  [Cuninghame]  held,  on  the  principle  of  bona  Jide  con- 
struction, that  the  steading  could  not  be  considered  tenantable 
without  the  erection  of  a  stable  and  bam,  as  both  were  necessary 
to  give  the  tenant  sufficient  accommodation.  In  consequence  of 
equality  in  the  Inner  House  (First  Division),  the  whole  of  the 
Judges  were  consulted,  and  the  majority  were  of  opinion  that  the 
obligation  of  the  landlord  was  limited  to  putting  the  buildings 
actually  on  the  steading  into  good  and  sufficient  tenantable  condi- 
tion, and  that  he  was  not  bound  to  erect  any  new  buildings.* 

In  whatever  condition  the  tenant  is  proved  to  have  received  the  Tenant's 
subjects,  he  must  maintain  them  during  the  lease,  and  leave  them  ^^11^!^  ^ 
in  the  same  state  at  his  removal,  unless  there  be  a  stipulation  to*^«8«^Jects 
the  contrary.'    This  rule  has  been  recognised  by  decisions.     First, 
It  was  held  that  by  the  nature  of  the  contract  of  location  tenants 
are  obliged  to  leave  the  houses  in  as  good  a  condition  as  they  got 
them,  and  to  uphold  them  during  their  stay,  unless  a  contrary  pac- 
tion be  proved.*    The  same  rule  applies  to  the  fences  on  the  farm.* 
Where  there  are  no  stipulations  in  a  lease  with  regard  to  erecting 
or  upholding  fences,  a  landlord  is  not  entitled  to  increase  the  natural 
and  legal  burdens  of  the  tenant  by  inclosing  the  farm  during  the 


*  Belches  and  Thomson  v.  Caddell,  *  Bankt.  and  Ersk.  ut  sfwp, ;  Bell's  Pr. 
1776,  5  B.  S.  516,  Hailes,  688.  1254 ;  Tait's  Jus.  Peace,  ut  mp. 

*  Ewing  V.  Crawfords,  5  July  1844,  *  Whites  v,  Houston,  ut  sup.    Buch- 
n.T.       The  opinions  of  the  consulted  anan  v.  Stark,  ut  sup, 

Judces  will  be  found  in  Lord  Justice-  *  Ersk.  ut  mp,   Note. ;    Tait's  Jus. 

Clerk's   (Hope)   Session  Papers,  Adv.  Peace,  tU  sup.    f)udgeon  v.  Howden,  23 

Lib.  vol.  343,  jNo.  22.  Nov.  1813,  F.C.  458. 
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currency  of  the  lease,  and  thus  laying  the  burden  of  preserving  the 
fences  upon  the  tenant.^ 

This  restrictive  doctrine  does  not  apply  to  march  fences.  The 
Statutes  1661,  c.  41, 1669,  c.  17,^  and  1685,  c.  39,  render  it  com- 
pulsory upon  neighbouring  proprietors  to  erect  march  fences  at 
[211]  their  mutual  expense.  When,  therefore,  a  tenant  takes  a  farm, 
he  knows,  or  is  bound  to  know,  that  he  does  so  under  the  burden 
imposed  by  these  statutes,  and  that  when  a  march  fence  is  erected 
he  must  preserve  it.  Whether  a  march  fence  did  or  did  not  exist 
at  the  date  of  his  lease  is  immaterial  Whenever  it  shstll  be 
erected  the  obligation  of  keeping  it  up  devolves  upon  him.  In 
consequence,  a  general  rule  has  been  established  that  a  tenant  is 
bound  at  common  law  (or,  more  correctly,  independently  of  stipu- 
lation) to  keep  up  the  march  fences  of  his  farm  as  well  as  the 
subdivision  fences.* 

The  lessee's  obligation  to  preserve  is  applicable  only  to  the  ordi- 
nary waste  of  time,  or  those  other  natural  causes  which,  because 
common,  are  deemed  to  have  been  contemplated.  Destruction  or 
serious  injury  from  extraordinary  causes  does  not  come  within  the 
rule.  On  this  principle,  it  was  decided  that  a  tenant,  although 
obliged  by  his  lease  to  keep  the  subjects  in  repair,  was  not  liable  to 
repair  damage  occasioned  by  a  hurricane.^  And  a  lessee  of  lands 
on  which  there  was  a  small  collection  of  houses,  which,  by  a  clause 
in  his  lease  he  was  bound  to  keep  in  repair,  was  found  not  liable  to 
repair  the  damage  done  by  a  violent  hurricane,  where  that  damage 
exceeded  the  efiFect  of  an  ordinary  storm ;  but  he  was  found  liable 
to  repair  such  of  the  houses  as  were  not  damaged  beyond  what 
might  have  happened  by  an  ordinary  storm.*  The  doctrine  would 
have  applied  a  fortiori  if  there  had  been  no  express  stipulation. 
Inundation  and  destruction  by  an  enemy,  or  other  vis  majovy  come 
under  the  same  rule.  The  questions  which  arise  out  of  destruction 
by  fire  shall  be  discussed  under  the  clause  of  Insurance. 


Art.  4.—  The  lessee  of  urban  subjects  is  not  entitled  to  recompense  for 

andrepaitt  mouies  expended  for  ornament,  or  even  greater  convemency,  unless 
^Q^     the  landlord  has  previously  consented.*    In  one  instance  the  ex- 


1  Per  euriam  in  Dudgeon  v,  Howden, 
fit  sup.  In  Campbell  v.  Brown,  1776, 
5  B.  S.  158,  the  general  question  was 
raised,  Whether,  independently  of  stipu- 
lation, the  lessee  is  bound  to  keep  fences 
in  repair ;  but  it  was  not  decided,  as  the 
Court  held  the  landlord  liable  by  virtue 
of  a  special  clause.  The  lessee's  liability 
is  now  deemed  to  be  certain. 


>  Mackenzie's  Ob.  400,  434. 

«  Bell's  Pr.  1264.  Dudgeon  v.  How- 
den,  u£  sup. 

*  York  Buildings  Co.  v.  Adams,  1741, 
Mor.  10,127.    More's  Notes,  cclii. 

«  Clark  V.  Baird,  1741,  Mor.  10,128. 

«  2  Ersk.  vi.  43 ;  Karnes'  Princ  of 
Equity,  125  ;  Taifs  Jus.  Peace,  ut  sup. 
Hodge  V,  Brown,  ut  sup. 
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le  of  such  repairs  and  alterations  as  increased  the  value  of  the 
ect  appears  to  have  been  allowed,^  but  the  case  has  not  been 
wed  as  a  precedent.  Where  there  is  no  contrary  stipulation, 
lessor  must  not  only  deliver  to  the  lessee  the  subject  in  a  habit- 
condition,  but  must  uphold  it  in  tenantable  repair  during  the 
eucy.*  There  is  a  case  in  which  it  seems  to  have  been  held 
]  that,  without  express  stipulation,  the  expense  of  repairs 
orally  was  not  to  be  allowed.*  But  a  more  detailed  report  bears 
the  claim  had  been  made  for  melioration  by  buildings,  and 
for  ordinary  repairs.*  In  cases  shortly  subsequent  (relative 
)duction  of  rent)  it  was  assumed  that  the  lessee  was  entitled 
e  compensated  for  necessary  repairs.^  And  a  lessee  having 
9  repairs  and  alterations  upon  a  house  possessed  by  him,  it 
held  that,  if  they  were  necessary,  he  was  entitled  to  be  repaid 
ixpense.® 

*n  tenements  within  a  royal  burgh,  where  a  considerable  sum  is  Application 
'.red  for  the  necessary  repairs,  and  the  landlord  is  reluctant,  it  q^^  °* 
ual  for  the  tenant,  in  order  to  secure  his  indemnification,  to 
y  to  the  Dean  of  Guild,  whose  warrant,  proceeding  on  the  esti- 
)  of  tradesmen,  is  legal  evidence  both  of  the  necessity  and 
uut  of  the  expense  of  repairing.^ 

The  lessee  is  bound  to  use  a  reasonable  degree  of  diligence  in  Leeaee^a 
•erving  the  subject  from  injury ;   and  where  injury  has  been  ^"^* 
occasioned  by  his  negligence  he  is  liable.®     But  he  is  not  liable  for  Extraor- 
injury  occasioned  by  a  hurricane,  or  other  extraordinary  cause,  even  ^JS^ 
-where  by  the  lease  a  sum  is  stllowed  for  preservation,  and  a  conse- 
quent obligation  is  imposed.^    The  lease  of  a  manufacturing  subject  Mannfac- 
bound  the  lessee  to  uphold  the  utensils  and  restore  them  in  good  *^"°^  ^®"^' 
condition  at  the  end  of  the  lease,  tear  and  wear  excepted.    On  a 
charge  to  pay  the  rent,  a  claim  of  retention  for  repairs  was  made. 
The  reasons  of  suspension  were  repelled,  the  lessor  was  held  not 
to  be  bound  to  uphold,  and  the  lessee  was  obliged  to  restore  as 
stipulated.^® 


1  Baiid  V.  Inglifl,  1671,  2  B.  S.  662. 
3  1  Bankt  XX.  16 ;  2  Bankt.  ix.  20. 
Er^.  and  Tait  ut  sup. 
«  Hodge  V.  Brown,  1664,  Mor.  13,400. 

*  Mor.  2661. 

*  Hamilton  r. ,  1667,  Mor.  10,121. 

Deans   v,    Abercrombie,    1681,    Mor. 
10,122. 

*  Baiid  V.  Inghs,  ut  aup, 
'  Ersk.  ut  9Uf. 

^  1  Bankt  xx.  20 ;  Ersk.  ut  sup,  and 
Notes.  Sutherland  v.  Bobertson,  1736. 
Mor.  13,979.  Hardie  v.  Black,  1768. 
Mor.  10,133.  M'Clellan  v.  Ken  and 
Irvine,  1797,  Mor.  10,134, 


*  York  Buildings  Co.  v.  Adams,  ut 
tup, 

w  Sellers  v.  Brown,  1776,  Hailes  131. 
The  result  of  this  case  is  apparently  as 
stated  in  the  text ;  but  the  report,  par- 
ticularly of  the  opinions  of  the  Court,  is 
not  accurate.  In  so  far  as  has  been 
traced,  there  appears  to  be,  with  one 
exception,  no  case  relative  to  the  repar- 
ation of  subjects  other  than  those  which 
have  been  enumerated.  The  exception 
is  that  of  Tavlor  v.  Brown,  1800,  Hume 
308,  in  which  it  was  held  that  in  a  lease 
of  a  ferry  an  express  obligation  to  keep 
the  boats  in  repair  did  not  extend  to 
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Section  II. — Statutory  Expenditure  on  Melioration  by 

Drainage. 

Drainage  By  a  series  of  Statutes,  9  and  10  Vict.  c.  101, 10  and  11  Vict.  c. 

^"^  11, 11  and  12  Vict.  c.  119,  and  12  and  13  Vict.  c.  100,  commis- 
sioners  are  empowered  to  advance  to  proprietors  a  certain  amount 
of  the  public  monies,  to  be  employed  in  melioration  by  drainage  of 
[213]  lands,  and  relative  to  which  there  are  certain  statutory  regu- 
lations made  and  securities  provided. 

A  detail  of  the  successive  enactments  would  be  superfluous; 
and  it  will  suflBice  to  state  their  purport,  and  those  sections  of  the 

12  and  13    governing  statute  (12  and  13  Vict.  c.  100,  1st  August  1849)  which 

Vict,  c  100.  ^^^  specially  applicable  to  Scotland.  By  sec.  2  it  is  enacted  that  a 
landowner  may  borrow  or  advance  money  for  the  improvement 
of  his  lands  by  works  of  drainage,  to  obtain  which  he  shall,  by 
section  3,  make  application  to  the  commissioners.  After  an  in- 
spection and  report  (sec.  4),  the  commissioners  shall  determine 
what  amount  of  monies  shall  be  borrowed  or  advanced,  and  they 
shall  fix  the  rate  of  interest,  not  exceeding  five  per  cent.,  and  they 
may  from  time  to  time  authorise  an  abandonment  of  any  part  of 
the  proposed  works,  or  any  variation  therein  which  they  may  think 
expedient. 

When  authority  shall  be  granted,  the  commissioners,  by  sees. 
7-12,  shall  impose  a  rent-charge  for  twenty-two  years,  varying  as 
the  advance  shall  have  been  made  by  themselves  or  by  the  owner 
of  the  land.  By  the  16th  sec,  rent-charges  on  land  in  Scotland 
shall  be  recoverable  by  the  same  means,  and  in  the  like  manner 
as  feu-duty,  rent,  or  annual-rent,  or  other  payment  out  of  the  same 
lands,  are  recoverable. 

By  sec.  17,  if  any  tenant  or  occupier  at  a  rent  join  in  the  appli- 
cation for  improvement,  or  give  his  consent  in  writing,  the  com- 
missioners may  declare  what  portion  of  the  whole  rent-charges,  in 
respect  of  the  improvement,  shall  be  payable  by  such  tenant  or 
occupier  during  his  tenancy  or  occupation,  in  respect  of  the  probable 
improvement  of  the  land  included  in  his  tenancy  or  occupation ; 
but,  except  as  aforesaid,  every  tenant  or  occupier  who  pays  such 
charge  shall  be  entitled  to  deduct  the  amount  thereof  from  the 

necessary  waste  from  old  age.  [The  under  ordinary  repairs;**  but  not  extra- 
rule  of  tnifl  case  was  affirmed  in  Napier  ordinary  repairs  or  reconstruction  ren- 
V.  Ferrier,  24  June  1847,  9  D.  1354.  dered  necessary  by  essential  defects  of 
where  the  general  principle  was  laid  the  whole  or  part  of  the  subject  let,  as, 
down  that  an  obligation  by  a  tenant  to  for  instance,  the  decay  of  joists  or  floor- 
put  or  keep  the  premises  let  to  him  ing.  See  below,  §  6,  art.  3. 
in   repair  ''coyers  all  that  can  come 
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rent  payable  by  him  to  the  reversioner,  and  shall  be  allowed  the 
same  in  accoimt  with  him.^  By  sec.  19  it  is  enacted  that  no  pro- 
prietor of  an  entailed  estate  in  Scotland  shall  be  held  to  have  con* 
travened  the  conditions  of  the  entail  by  availing  himself  of  the 
Act,  and  no  rent-charge  imposed  under  the  Act  shall  be  a  ground 
of  eviction,  but  every  such  rent-charge  shall  be  good  and  effectual 
against  the  lands,  the  rents^  and  profits.  And  by  sec.  32,  the 
interpretation  clause,  the  words  "owner  of  land"  shall,  as  to  lands 
in  Scotland,  mean  or  include  every  fiar,  liferenter,  heir  of  entail, 
husband,  tutor,  curator,  and  other  guardian,  and  every  trustee 
who  respectively  shall  be  in  the  actual  possession  of  the  land,  or 
in  receipt  of  the  rents  payable  under  the  tacks  or  leases,  or 
tenancies  of  the  tenants  in  the  actual  possession  thereof,  and  shall 
include  any  corporation. 


Section  III. — ^Parties  Entitled  to  Hake  and  Liable  to 

Implement  Stipulations. 

[214]  By  the  contract,  stipulations  to  meliorate  and  preserve 
may  bind  either  the  lessor  or  lessee,  or  both.  As  applicable  to  the 
lessor,  the  legal  obligation  upon  himself  and  his  representatives, 
on  heirs  of  entail,  and  singular  successors,  shall  be  examined ;  and, 
as  applicable  to  the  lessee,  the  liability  of  himself  and  his  repre- 
sentatives, assignees,  and  sublessees.  Questions  with  creditors 
shall  be  discussed  in  the  next  book. 


The  right  and  powers  of  a  proprietor  himself  to  make  such  Art  1.— 
stipulations  requires  no  comment.    And  the  Court,  on  an  applica^  s^puiathns 
tion,  will  grant  special  powers  when  necessary.    An  application  ^^ 
having  been  made  by  the  curator  bonis  of  a  lunatic  to  the  Court  to 
grant  him  such  powers  to  make  repairs  on  farm-houses  and  stead- 
ings, and  advances  for  draining,  planting,  and  other  necessary  im- 
provements, powers  were  granted.*     And  under  the  12  and  13 
Vict.  c.  51  (28th  July  1849,  Pupils  Protection  Act),  sec.  7,  autho- 


1  [Such  improvements  are  abo  effected 
by  loans  ootainecL  from  com]^anies 
formed  for  the  purpose,  and  repaid  hy 
a  lent-charge  in  the  manner  described 
in  the  tert.  Where  a  tenant  by  his 
lease  became  bound  to  pay  "interest" 
on  sums  expended  on  improvements  on 
Ms  farm  at  the  rate  exacted  by  a  com- 
pany, he  was  held  bound  to  pay  only 
the  proportion  of  the  rent-charge  due 
by  tne  landlord  to  the  company,  which 


was  interest,  i.0.,  £4,  IDs.  per  cent,  and 
not  £6, 14s.,  which  included  a  sum  for 
repayment  of  capital — Sinclair  v.  Mac- 
beath,  19  Dec.  1868, 7  Macph.  273.  In 
the  same  case  it  was  held  that  a  tenant 
under  such  a  clause  could  not  object 
to  pay  interest  merely  on  the  ground 
that  the  improvements  were  not  satis- 
factory.] 

«  Threipland,  Petr.,  7  June  1848, 10 
D.  234,  20  Jur.  450. 
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pay  at  the  end  of  the  lease  the  value  of  the  buildings  erected  by  the 
tenant,  the  heir  of  entail  was  6ued  on  the  stipulation.  The  action 
was  founded  on  the  equitable  principle  of  benefit  received.  The 
defence  rested  on  the  doctrine  that  the  heir  of  entail  could  not  be 
liable  where  the  estate  itself  could  not  be  attached ;  and  the  statute 
(10  Greo  III.  c.  61)  giving  powers  to  create  liability  was  relied  on 
as  indirectly  confirming  the  exemption  at  common  law.  The  Court, 
at  first  moved  by  the  equitable  nature  of  the  pursuer's  demand, 
"found  thd  defender  liable  in  the  prestations  of  the  lease,"  but 
afterwards  repelled  the  claim.* 

Second,  A  claim  made  against  an  heir  of  entail  on  a  stipula- 
tion that  the  tenant  might  erect  such  buildings  as  he  might  judge 
necessary  for  the  farm,  to  be  appraised  at  the  end  of  the  lease,  and 
the  value  paid  by  the  granter  and  his  heir  sand  successors  in  the 
lands,  was  overruled.* 

Thirdy  The  heir  of  an  entailed  estate  granted  a  lease  which 
contained  the  following  clause : — "  And  in  regard  that  the  houses 
on  the  said  farm  have  been  appraised  by  two  neutral  persons  at 
Martinmas  last,  therefore  it  is  agreed  by  both  parties  that,  if  the 
same  are  found  to  be  of  no  less  value  at  the  expiry  hereof,  in  that 
case  the  tenant  shall  be  obliged  to  pay  up  the  difference  to  the 
tenant."  The  granter  having  died  before  the  end  of  the  lease,  a 
claim  by  the  tenant  for  the  additional  value  of  the  houses  was 
found  not  to  affect  the  next  heir.' 

Fourth,  The  heir  in  possession  under  an  entail  by  which  con- 
traction of  debt  was  prohibited,  granted  a  lease  binding  the  granter 
or  the  proprietor  of  the  lands  at  the  end  of  the  lease  to  pay  to  the 
lessee,  in  consideration  [221]  of  meliorations,  a  specified  sum,  and 
allowing  a  certain  amount  yearly  to  be  retained  by  him  out  of  the 
rents ;  and  the  difference  of  value  of  certain  subjects  (the  machineiy 
of  a  mill)  was  to  be  paid  by  the  lessor  or  lessee,  as  it  should  be  in- 
creased or  decreased.  The  lease  contained  warrandice  against  the 
lessor,  "  her  heirs  and  successors  f  but  the  obligations  were  not 
constituted  as  burdens  on  the  heir  of  entail  in  terms  of  the  10  Geo. 
III.  On  the  lessor's  death  B  succeeded  as  heir  of  entail,  and  C  as 
executor  and  disponee.  B  having  refused  to  implement,  the  lessee 
sued  C  to  have  it  found  that  he,  as  representative  of  the  lessor, 
was  bound  to  implement,  and  0  brought  an  action  of  relief  against 
B.    The  ground  of  the  action  of  relief  was,  that  as  by  the  terms  of 


1  Dillon  V.    Campbell,    1780,   Mor.         'Taylor  v.    Bethime,  1791,    Bell's 
15.432.  Cases,  214. 

« Webster  v,  Farquhar,  1791,  Mor. 
15,439,  Bell's  Cases,  JBntail,  No.  7. 


T.  o.  TO.  8.  m.]  HEIR  OF  ENTAIL,  233 

I 

the  lease  the  obligations  were  imposed  upon  the  proprietor  for  the 
time  being,  the  lessee's  claim  was  against  B,  who  independently 
having  alone  been  benefited,  was  bound  ex  equitate  to  give  relief. 
The  counter  plea  of  non-liability  by  reason  of  the  prohibition 
and  of  non-compliance  with  the  statute,  was  sustained.^  The 
rule  of  the  non-liability  of  the  heir  of  entail  where  the  statutory 
requisites  had  not  been  complied  with,  and  of  the  liability  of  the 
lessor's  representatives,  was  confirmed  by  subsequent  decisions.^ 

Fifth,  The  doctrine  of  homologation  is  applicable  to  an  heir  of 
entail  with  relation  to  meliorations.^  But  where  an  heir  of  entail, 
by  a  docquet  (neither  holograph  nor  probative),  on  an  assignation, 
allowed  an  additional  sum  to  be  claimed  for  meliorations  at  the 
end  of  a  lease,  it  was  held  that  there  was  no  homologation,  and 
therefore  no  liability.* 

Sixth,  In  a  noted  case,  where  the  doctrine  was  fully  discussed,  ^o'  ^^ 
the  same  principles  were  recognised,  although  the  decision  was 
complicated  with  the  doctrine  of  bona  vel  mala  fdea.  A  lease  of 
the  whole  of  an  extensive  entailed  estate  for  seventy-six  years  and 
the  life  of  the  lessee  in  possession  at.the  termination  of  that  period, 
having  been  reduced  as  a  contravention  of  the  entail,  after  the 
lessee  had  greatly  meliorated  the  estate,  a  claim  for  corresponding 
reimbursement  was  found  not  to  lie  against  the  succeeding  heirs  of 
entail ;  it  being  held,  principally  from  the  extraordinary  nature  of 
the  lease,  that  the  expenditure  was  not  made  hona  fde  in  reliance 
on  the  validity  of  the  right.^ 

Seventh,  Where  the  [222]  entail  has  not  been  formally  executed 
until  after  the  meliorations  have  been  made,  the  heir,  while  he  cannot 
bring  the  meliorations  under  the  statute,  is  liable  to  the  lessee, 
but  he  is  entitled  to  relief  from  the  representatives  of  the  lessor. 
Thus,  a  party  having  by  his  deed  of  settlement  conveyed  his  estate 
in  trust,  inter  alia,  for  the  purpose  of  entailing  his  lands  on  his 
eldest  son  and  a  series  of  substitutes,  and  for  payment  of  debts  and 
legacies,  and  the  eldest  son  having  taken  possession  on  his  appa- 
rency, and  expended  large  sums  upon  the  estate,  while  the  trustees 
did  not  execute  the  entail  until  a  subsequent  period,  it  was  held — 
(1^)  that  the  son  had  no  claim  against  the  trustees  for  the  expense 

^  Tod  V.  Moncreiff  and  Skene,  14  Jan.  '  Qraham  v.  Jolly,  12  Dec  1827^  6  S. 

1823,  2  S.  113;  aff.  27  May  1825, 1  W.  236. 

and  S.  217.  *  Barclay  v,  E.  of  Fife,  ut  mv. 

*  C.  Fraser  v.  Fraaer,  7  Jnne  1826, 4  *  D.  of  Gordon  v.  Innes,  13  May  1824, 

S.  73.     A.  Fraser  v.  Fraser,  29  Maj  3  S.  10.    Innes  v.  D.  of  Qordon,  21  Dec 

1827,  5  S.  722 ;  and  Id,  v.  Id.,  29  Jan.  1827,  F.C.  No.  37, 260,  6  S.  279;  aflf.  10 

1830,  8  S.  409;  aflf.  25  Feb.  1831,  5  W.  Nov.  1830,  4  W.  and  S.  305. 
and  S.  69.    Barclay  v.  E.  of  Fife,  5  June 
1829,  7  S.  708. 
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of  the  improyemeiit6|  or  to  make  three-fourtliB  of  them  a  burden  on 
the  estate,  in  terms  of  10  Greo.  III.  c.  51 ;  but  (2(2)  that  he  was 
entitled  to  relief  of  sums  paid  in  implement  of  an  obligation  by  the 
trustees  for  building  a  farm-steading.^ 

Etghihy  Where  a  farm  consisting  partly  of  entailed  and  partly 
of  unentailed  lands  was  let  for  a  yearly  rent,  one  portion  of  which 
was  declared  to  correspond  to  the  former  and  another  to  the  latter, 
a  general  disponee  who  succeeded  to  the  unentailed  lands  was  held 
to  be  liable  for  the  value  of  meliorations  applicable  to  the  whole  of 
the  farm.^ 

Ninth,  The  Court  refused  to  authorise  a  judicial  factor  on  an 
entailed  estate  to  make  allowances  to  tenants  for  putting  houses  in 
repair.*  But,  Tenth,  Authority  was  granted  to  the  curator  of  a 
lunatic  in  possession  of  an  entailed  estate  to  borrow  money  for 
rebuilding  and  repairing  farm-houses  and  steadings,  and  to  grant 
an  heritable  bond  therefor  over  the  estate.^ 
Pofata  of  With  relation  to  the  procedure  by  the  lessee  to  enforce,  and 

PJJJjJjJj* '°  the  pleas  of  the  heir  to  repel  the  obligation,  it  has  been  decided — 
oi^uu^*^'  1«<,  That  conclusions  against  an  heir  of  entail  for  meliorations 
generally  include  a  claim  for  them  to  the  extent  of  a  power  under 
the  entail  to  contract  debt,  although  not  specially  founded  upon  in 
the  summons ;  2d,  That  a  judgment  dismissing  a  claim  for  melior- 
ations, in  a  question  with  an  heir  of  entail  in  possession,  forms 
res  judicata  in  a  question  with  a  succeeding  heir ;  and  3c2,  That  a 
transaction  by  which  a  substitute  heir  sold  his  eventual  interest 
under  a  lease  to  the  tenant,  but  which  the  tenant  afterwards 
renounced,  is  no  bar  to  the  heir  after  his  succession  entering  the 
plea  of  rea  judicata^ 

MflUori-  2*   MeLIOIIATIONH  BY  AN  IIeIR  OP  EnTAIL  UNDER  10  GeO.  III.  C. 

^M  »n^  CI. — The  object  of  the  10  Geo.  III.  c.  51,  was  (when  treating  of 
gomerj  tlio  powors  of  an  heir  of  entail  as  lessor)  shown  to  be  remedial  of 
^^  [223]  the  injury  which  cultivation  suffered  by  the  operation  of 

entails.*  In  addition  to  the  power  of  granting  improving  leases, 
the  statute  authorises  the  heir  in  possession,  on  compliance  with 
certain  forms,  to  expend  in  improvements  certain  proportions  of 
the  rent  of  the  estate,  which  sums  are  allowed  to  form  a  burden  on 
the  succeeding  heirs.^    As  shall  immediately  appear,  strict  obser- 

1  Fletcher  v.  Fletcher's  Tre.,  4  July  »  Innea  v.  D.  of  Gordon,  26  May  1831, 

1626,4  8.788.  9  8.632. 

*  rraeer  v.  Mackay,  13  Feb.  1833, 11  *  Supra,  book  L  chap.  iL  sec  1,  voL  L 

8.  391.  p.  90. 

»  Proctor,  Petr.,  31  Jan.  1824,  F.C.  '  Bell's  Com.  BeU's  Pr.  and  Stair  ui 

No.  102.  427.  tup.  pp.  274-6,  Note  (by  Brodie);  3 

^J.  liobortson,  Potr.  (Miss  Robert-  Ersk.  viiL    33,  Notes;    Sandfoid   on 

son'sCiimtor),  14  July  1855, 17  D.  1116,  Entails  335-48. 
—               27  Jur.  561. 
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vance  of  the  statutory  injunctions  is  indispensable  for  validity.  In 
practice  no  summary  of  the  statutory  provisions  ought  to  be  relied 
upon,  but  the  statute  itself  ought  to  be  minutely  analysed,  and 
carefully  carried  into  execution.  Negligence  has  deprived  pro- 
prietors or  lessees  of  their  claim  against  succeeding  heirs,  and  there 
are  few  transactions  which  require  more  caution.  No  precise  sum- 
mary, therefore,  shadl  be  attempted,  but  the  principal  provisions 
shall  be  stated. 

First  (sees.  9  and  10),  monies  laid  out  in  meliorations  may  be  ProvidoM 
rendered  a  burden  to  the  extent  of  three-fourths  of  the  sum.  But  Btatute, 
the  sum  cannot  in  any  case  exceed  four  years'  free  rent  as  at  the 
death  of  the  heir  who  expended.  Second  (sec.  11),  Notice  in  writ- 
ing must  be  given  of  the  intended  improvements,  three  months  at 
least  before  they  are  begun,  to  the  next  heir  after  the  heirs  of  the 
proprietor's  body,  or  if  that  heir  be  not  within  Great  Britain  or 
Ireland,  to  his  nearest  relation  by  the  father,  or  to  his  factor  or 
attorney,  and  a  copy  of  the  notice  must  be  lodged  with  the  SherifT- 
clerk  of  the  county  where  the  lands  lie.  Third  (sec.  12),  Annually, 
within  four  months  after  Martinmas,  an  account  of  the  sums  ex- 
pended during  the  year  preceding  that  term  must  be  subscribed  by 
the  applicant,  and  along  with  the  vouchers  lodged  with  the  SherifiE- 
clerk.^  And  Fourth  (sec.  14),  The  Sheriff-clerk  shall  record  the 
accounts,  vouchers,  and  copies  of  notice,  make  the  record  patent, 
and  give  extracts  when  desired.  Fifth  (sec.  16),  The  heir  in  pos- 
session shall  be  discharged  upon  his  effectually  conveying  to  the 
creditors,  in  the  sums  laid  out  on  improvements,  one-third  of  the 
clear  rents  of  the  entailed  estate  during  his  life,  or  till  the  money 
so  due  shall  thereby  be  paid  off.  Sixth  (sec.  17),  If  the  money  due 
for  improvements  be  not  recovered  from  the  heir  immediately  suc- 
ceeding, those  in  the  right  of  it  may  sue  either  the  successors  of 
that  heir  in  any  other  estate,  or  the  heir  of  entail  next  succeeding 
to  him,  or  both,  and  use  all  kinds  of  diligence  for  recovery,  except 
adjudication,  against  the  entailed  estate  ;  and  shall  be  entitled  to  a 
preference  upon  the  rent  of  the  entailed  estate  to  the  personal 
creditors  of  the  heir  in  possession;  and,  in  like  manner,  they 
may  sue  every  succeeding  heir  of  entail,  and  with  the  same 
preference.  Seventh  (sec.  19),  The  successors  of  an  [224]  heir 
of  entail  in  any  other  than  the  entailed  estate  shall  be  discharged 
upon  making  payment  of  one-third  of  the  rents  of  the  entailed 
estate  which  shall  have  come  to  the  use  of  that  heir  or  his  succes- 
sors.   Eighth  (sec.  20),  The  claim  must  be  made  within  two  years 

^  [Mara,    of    Breadalbane's  Trs.    v.     aff.  12  March  1868,  6  Macph.  (H.  L.) 
Campbell,  6  June  1866,  4  Macpk  790;     43.] 


tionS 
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after  the  death  of  the  heir  who  made  the  improvements ;  and  in 
case  of  non-payment,  within  six  months  afterwards  action  must  be 
raised  before  the  Court  of  Session,  and  diligence  done  without 
delay ;  and  (sec.  21)  if  the  claimant  fail,  or  allow  the  succeeding 
heir  to  die  without  recovering  to  the  amount  of  at  least  one-third 
of  the  rents  which  may  have  become  due  to  that  heir,  then,  although 
he  may  sue  the  heir's  successors  in  any  other  than  the  entailed 
estate  to  that  amount,  he  shall  have  no  claim  against  the  subsequent 
succeeding  heir  of  entail,  except  for  the  surplus.  Ninth  (sec.  25), 
If  any  heir  of  entail  shall  refuse  to  pay  the  monies  required  of  him 
for  improvements,  and  if  decree  shall  be  recovered  for  the  full  sum 
demanded,  the  defender  shall  be  liable  for  the  full  costs  of  suit. 
And  Tenth  (sec.  34),  The  provisions  of  the  statute  shall  extend  to 
all  entails,  whether  made  prior  or  posterior  to  the  Act  1685. 
Gomtnic-  In  construing  the  statute,  strictness  has  been  applied.     Notice 

that  the  heir  meant  to  improve  the  farms  of  A,  B,  and  C,  "  by 
planting,  draining,  and  inclosing,"  was  deemed  sufficient;  but 
absence  of  all  specification  nullifies  the  claim.^  The  claim  will 
not  be  admitted  for  improvements  executed  within  three  months 
subsequent  to  the  notices  ;^  nor  will  it  be  sustained  if  the  account 
of  the  monies  expended  was  not  signed  by  the  heir  of  entail  pre- 
vious to  being  lodged.'  A  notice  served  upon  the  proper  relation 
of  the  absent  heir,  but  in  the  erroneous  character  of  nearest  heir  of 
entail  within  Great  Britain  and  Ireland,  was  held  not  to  be  in 
terms  of  the  statute.*  Intimation,  containing  the  name  of  the 
lands,  «uid  of  intention  to  inclose,  plant,  drain,  build,  and  repair, 
was  deemed  sufficient.  And  an  objection  that  the  account  and 
relative  vouchers  had  not  been  signed  and  recorded  till  after  the 
lapse  of  the  limited  time,  computing  from  the  date  of  the  purchase 
of  materials,  was  repelled,  because  the  writs  had  been  signed  and 
recorded  within  the  requisite  time  from  the  date  of  applying  the 
materials  to  the  use  of  the  estate ;  but  the  objection  that  an  account 
was  not  subscribed  prior  to  registration,  and  that  neither  it  nor  the 
vouchers  were  recorded  till  seven  days  after  the  statutory  [225] 
period,  was  sustained.*^ 

The  doctrine  of  strict  interpretation  relative  to  the  intimations, 
and  the  statutory  provisions  in  general,  was  ruled  by  the  Court  of 


1  Elliot's  Trs.  v.  Elliot,  1793,  Mor.  Ent.  340,  it  is  without  a  date,  and  there 

15.622.  is  no  reference. 

»  Elliot's  Trs.  v.  Elliot,  ut  «tp.  *  Finlayson  v,  Monro,  12  Dec.  1821, 

»  Chisholm's  Trs.  v.  Chisholm.    No  1  S.  208. 

report  of  this  case  has  been  discovered,  ^  Campbell  v.  Douglafl,  15  May  1822, 

and  it  is  presumed  that  there  is  none,  1  S.  409. 
as  in  the  notice  of  it  by  Sandford  on 
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Session.^  And  afterwards  the  same  rale  was  established  by  de- 
tailed application  in  the  last  resort.  By  a  judgment  (reversing 
the  decision  of  the  Court  of  Session)  it  was  held — {let)  that  the 
account  of  expenditure  by  an  heir  of  entail  under  the  statute  must 
specify  the  particulars,  and  not  state  merely  the  sum-total  ex- 
pended. (2d)  That  the  vouchers  or  receipts  must  be  granted  by 
the  party  performing  the  operations,  and  not  by  tenants  who  have 
been  authorised  to  get  them  done,  or  had  right  to  them  by  their 
leases.  And  (Sd)  that  a  notice  given  in  1810,  and  operations  per- 
formed under  it  in  that  year,  and  thereafter  in  1816,  and  when 
intervening  notices  as  to  other  parts  of  the  estate  had  been  made, 
was  not  sufficient  to  authorise  improvements  in  1816.^ 

In  conformity,  it  was  held  that  receipts  by  a  tenant  to  the 
ftictor  of  the  heir  of  entail  in  possession,  for  sums  allowed  by  his 
lease  to  be  deducted  from  his  rent  for  building  a  dweUing-house, 
offices,  dykes,  and  drains  on  the  farm,  were  not  sufficient  vouchers 
in  terms  of  the  statute  for  the  sums  said  to  have  been  so  expended, 
the  tenant  not  having  contracted  with  the  landlord,  but  with 
tradesmen,  whose  receipts  were  not  recorded.' 

Where  the  obligation  to  meliorate  or  repair,  or  to  allow  the  Art.  4.— 
lessee  a  sum  for  that  purpose,  or  to  reimburse  him  for  outlay,  is  JH^IuZrt. 
contained  in  the  lease,  it  is  binding  upon  singular  successors.*  At 
one  time  it  was  deemed  to  be  personal,  and  therefore  effectual  only 
against  the  lessor  or  his  representatives.'  But  subsequently  it 
was  decided  that  a  singular  successor  is  liable.  A  proprietor  in- 
serted in  a  lease  a  clause  that  in  case  the  lessees  "  shall  think 
proper  to  enclose  any  of  the  grounds  of  the  said  lands  with  sufficient 
country  dykes,  they  shall,  at  their  removal,  upon  leaving  them 
sufficient,  be  paid  a  comprised  price  for  the  same,  not  exceeding 
one  yearns  rent."  The  estate  having  been  judicially  sold,  the  lessees, 
before  the  expiration  of  the  lease,  raised  against  the  representatives 
of  the  lessor  an  action  for  payment  of  a  year's  rent,  to  be  laid  out 
by  them  as  stipulated.  The  Court  [226]  assoilzied  in  hoc  statu, 
reserving  action  for  the  value  of  the  fences  at  the  expiration 
against  the  lessor  or  his  representatives,  in  case  the  same  should 

1  Thomson  v.  Mowat,  11  Dec.  1824,  properly  to  the  law  of  entail;  Sandfoid 

3  S.  385.  on  Entails,  335-48. 

«  Crawford  v.  Torrance,  26  May  1826,  *  1  Bell's  Com.  74;  Bell's  Pr.  1256; 

2  W.  and  S.  429.  More's  Notes,  ccliiL      Per  curiam  in 

«  Williamson  v.  Ewarfs  Curator,  18  Stewart  v,  M'Ra,  12  Nov.  1834,  F.C. 

Peb.  1841,  F.C.  No.  85,  p.  596,  3  D.  No.  1,  p.  1,  13  S.  4. 

570,  13  Jut.  257.     There  are  other  *   Kae   v,    Finlayson,    1680,    Mor. 

recent  cajses  regarding  the  constmctian  1211-12. 
of  the  statute,  but  uiej  belong  more 
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not  be  allowed  by  the  purchaser  or  the  proprietor  of  the  lands  for 
the  time.  On  the  expiration,  the  lessees  insisted  in  their  claim 
against  the  representative  of  the  lessor,  who  called  the  purchaser 
in  an  action  of  relief  against  the  demand  of  the  lessees.  The 
Lord  Ordinary  found  the  representative  of  the  lessor  liable  for  the 
comprised  value  of  the  fences ;  but  because  there  was  no  obligation 
in  the  lease  to  build  the  fences,  and  the  obligation  to  pay  depended 
on  a  certain  event,  and  there  was  no  mention  of  assignees,  he 
assoilzied  the  singular  successor.  But  the  Court  altered  the  judg- 
ment, and,  holding  the  clause  effectual  against  a  singular  successor, 
found  the  purchaser  liable.^ 

This  decision  (embodying  the  principle)  has  been  confirmed  by 
comparatively  recent  cases.     The  doctrine  was  assumed  in  a  case, 
under  stipu-  the  decision  of  which  was  combined  with  another  principle.*    A 

lations  in  mt  ^ 

leasee  as  to  proprietor  stipulated  in  the  lease  to  make  certain  meliorations,  and 
tion^"^  ^  P*y  ^  ^^^  lessee  the  expense  of  meliorations  made  by  him.  The 
lands  having  been  afterwards  sold,  the  lessee  sued  the  singular 
successor  for  implement.  The  decision  sustaining  the  lessee's  claim 
proceeded  on  the  general  rule  that  a  singular  successor  is  bound  by 
a  stipulation  in  a  lease  to  pay  to  the  lessee  the  value  of  meliorations 
made  prior  to  his  purchase  of  the  property.*  On  the  same  principle 
he  would  be  liable  to  make  meliorations  imposed  on  the  lessor. 
So,  a  party  who  in  March  of  a  certain  year  purchased  lands  with 
entry  at  next  Whitsunday,  under  the  burden  of  the  obligations  in 
the  current  leases,  was  found  liable  for  meliorations  to  tenants 
who  left  the  houses  and  grass  at  that  Whitsunday,  in  respect  that 
their  leases  were  current,  as  they  retained  the  arable  part  until  the 
crop  was  reaped.* 

The  converse  of  the  position  also  holds  good ;  for  it  was  decided 
by  the  House  of  Lords  (reversing  the  judgment  of  the  Court  of 
Session)  that  a  singular  successor  or  purchaser  of  an  estate  is  not 
liable  to  implement  in  favour  of  the  tenant  an  obligation  for  melior- 
ations granted  by  the  former  proprietor  not  contained  in  his  lease 
[227]  or  title  of  possession ;  but  that  the  obligation  is  effectual  only 
against  the  former  proprietor.* 


1  Arbuthnot  v,  Colquhoun,  17V2,  Mor. 
10,424,  15,220.  The  case  of  Morrison  v. 
Patullo  and  Laird,  1787,  Mor.  10,426, 
has  been  said  to  establish  the  same  doc- 
trine; Bell's  Com.,  ut  mp.;  2  Stair,  ix. 
371,  Note  (by  Broniie).  But  it  does  not 
so  appear  from  either  of  the  reports.  It 
was  an  action  raised  on  a  claiise  in  the 
lease  entitling  the  lessee  to  retain  a 
part  of  the  rent  for  meliorations.  The 
lessor  was  the  defender,  bat  afterwards 
the  s^ignlar  successor  was  called.    One 


report  bears  that  the  plea  of  retention 
was  sustained,  and  another  that  it  was 
repelled;  but  neither  bears  that  the 
singular  successor  was  found  liable. 

^  J.  and  A.  Bell  v.  Lamont,  14  June 
1814,  F.C.  646. 

'  Fraser  v.  Maitland,  9  Marqh  1824, 
2  S.  App.  37. 

*  Stewart  v.  E.  of  Dunmore's  Ttb.,  2 
June  1837,  F.C.  974,  15  S.  1059. 

«  Bruce  v.  M*Leod,  8  July  1822, 1  S. 
App.  213. 
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An  opinion  has  been  indicated  that  a  stipulation  to  meliorate  or  Btipniatlon 
reimburse  is  not  a  real  quality  of  the  lease,  but  imports  a  personal  u,  ^^reai 
obligation  only.^     This  is   erroneous  both  in   principle  and   onj^^^' 
authority.     As  a  lessee  contracts  and  possesses,  pays  a  higher  rent, 
or  makes  outlay,  and  a  singular  successor  acquires  while  cognisant 
of  the  stipulation,  and  takes  the  benefit  of  it,  the  stipulation  is 
inseparable  from  the  lease,  and  therefore  must  be  a  real  quality. 
No  doubt  can  exist  with  relation  to  authority  after  the  series  of 
cases  which  has  been  detailed. 

Local  custom  or  usage,  independently  of  stipulation,  but  not  Art  6.— 
contrary  to  it,  has  been  held  to  entitle  the  lessee  to  the  value  of  lixn  ^stom 
meliorations.     In  a  question  with  a  lessor,  a  proof  was  admitted  of  uaJ^^ 
the  usage  of  a  barony  with  respect  to  the  allowance  of  the  amount  ^««»'» 
of  meliorations  of  the  houses  of  tenants.     An  agreement,  it  was 
laid  down,  might  be  implied  in  the  usage  of  the  barony,  on  which 
the  parties  had  proceeded  and  relied,  and  a  proof  of  usage  had 
been  allowed  on  many  occasions  for  the  exposition  of  a  lease  or 
ambiguous  contract,  to  ascertain  the  true  intention  of  the  parties.^ 
So,  in  a  question  with  the  representative  of  a  lessor,  a  tenant  was 
found  entitled  to  an  allowance  for  meliorations  of  houses  in  respect 
of  the  custom  of  the  barony.* 

In  construing  a  clause  by  which  the  tenant  bound  himself  to 
uphold  and  leave  the  houses  "tenantable  at  his  removal,"  it  was 
said,  "what  the-  word  tenan table  in  such  a  case  truly  means  de- 
pends in  a  great  measure  on  the  custom  of  the  country  where  the 
farm  is,  and  the  condition  of  the  houses  at  the  tenant's  entry."* 
And  a  proof  was  allowed  whether,  according  to  the  general  practice 
of  a  certain  county,  when  a  tenant  on  his  entry  receives  the  sub- 
jects at  a  fixed  valuation,  and,  under  a  written  agreement  allowing 
him  to  make  meliorations  and  appointing  a  valuation  to  be  made 
at  the  expiration  of  the  lease,  makes  extensive  meliorations,  it  is 
customary  to  allow  him  the  value.^ 

The  Court,  distinguishing  between  a  local  usage  and  a  verbal  seU  v. 
bargain  or  understanding  as  to  a  particular  farm,  held  a  singular  ^^-^®°*' 
[228]  successor  bound  by  the  former.*    One  of  the  ancestors  of  the 
seller  of  an  estate  had  induced  his  tenants  to  build  houses  on  their 


1  2  Stair,  ix.  371,  Note  (by  Brodie).  *  Per  Lord  Corehouse  (Ordinary)  in 

«  M*Into8h  V.  Ogilvie'fl  Trs.,  1806,  Gammell  &  Davidson   v.  D.  and  W. 

Home  822.  Anderson^  9  Dec.  1836,  15  S.  223,  9 

*  Officer  V.    Nicobon,  1807,  Home  Jur.  129.     The  judgment  was  acqui- 

827.  esced  in. 

^  Fer  Lord  Blair  in  Moasman  v,  Broc-  ^  1  Bell's  Com.  74. 
ket,  1810,  Hume  860. 
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farms  at  their  own  expense,  under  an  agreement  that  the  landlord 
should  refund  to  the  tenants  at  the  end  of  their  leases  the  value 
of  the  houses.  At  every  subsequent  renewal  of  a  lease  the  in- 
coming tenant  had  paid  the  outgoing  tenant  the  value  of  those 
houses,  receiving  a  renewal  of  the  landlord's  obligation  in  his 
favour ;  and  thus  the  obligation  was  always  kept  up  against  the 
landlord.  No  such  stipulation  was  contained  in  the  lease  in  ques- 
tion, but  such  was  the  common  practice  in  the  particular  district. 
The  seller  having  insisted  against  a  purchaser  that  this  claim  was 
effectual  by  reason  of  the  usage,  the  Court,  on  the  principle  already 
stated,  gave  effect  to  the  claim  of  the  outgoing  tenant  against  the 
singular  successor.^ 

The  authority  of  this  precedent  is  not  impaired  by  that  of  a 
subsequent  case,  in  which  it  was  decided  that  meliorations  having 
been  made  the  subject  of  express  stipulation  in  a  lease,  local 
custom  cannot  be  appealed  to  by  the  tenant  for  the  purpose  of 
enlarging  his  claims,  although  such  custom  be  not  inconsistent 
with  the  terms  of  the  written  agreement.*  The  Court  held  the 
principle  to  have  been  established  by  a  comparatively  recent  deci- 
sion of  the  House  of  Lords  that  custom  could  not  prevp.il  against 
express  stipulation.*  But  a  distinction  was  taken,  because  in  the 
preceding  case  there  were  no  written  articles  which  regulated  the 
matter  of  meliorations.*  [Neither  will  proof  of  usage  be  allowed 
to  control  or  modify  the  meaning  of  terms  in  a  formal  lease  which 
have  a  definite  and  well-known  legal  meaning ;  e.  gr.,  to  prove  that 
an  obligation  by  a  tenant  to  pay  "interest"  on  money  expended  on 
improvements,  implied  that  he  was  to  pay  also  the  sum  annually 
payable  by  the  landlord  to  a  drainage  and  improvement  company 
towards  the  extinction  of  the  capital  borrowed  for  these  improve- 
ments.*] 

The  converse  of  the  doctrine  in  relation  to  pasturage  is  like- 
wise operative,  for  it  has  been  held  that  usage,  when  pleaded  to 


^  J.  and  A.  BeU  v,  Lamont,  &c.  vi  tup, 
^  Qordon  v.  Tkomson,  14  June  1831, 
F.C.  482,  9  S.  735,  4  D.  and  A.  131. 

*  Gordon  v.  RobertsoiL  rev.  jndg.  of 
C.  of  S.  19  May  1826,  2  W.  and  S.  115. 
[Comp.  Shirreff  v,  L.  Lovat,  12  Dec 
1864^  17  D.  177.] 

*  In  the  cases  of  M'Tavisli  v,  Fraser's 
Tra.,  1790,  Hume  646;  Clark  v.  Brodie, 
1801,  Hume  548;  and  Mackay  v.  Bro- 
die, eo  die,  Hume  549,  the  value  of 
meliorations  was  allowed.  But  these 
cases  can  hardly  be  deemed  to  come 
under  the  law  of  landlord  and  tenant 
The  parties  were  not  ordinary  lessees, 


but  occupied  on  a  different  andja  pecu 
liar  footing  as  kindly  tenants,  or  rather 
under  a  right  sui  generis;  for,  although 
without  a  written  title,  they  had  built 
on  the  understanding  that  the  houses 
were  to  be  their  own  property,  ai^d  to 
be  transferable  by  them.  And  trans- 
ferences by  sale  or  otherwise  had  been 
made  without  objection.  These  facts 
were  either  admitted  or  proved,  and 
were  deemed,  by  reason  of  their  num- 
ber and  continued  occurrence,  to  amount 
to  usa^e. 

«  [Sinclair  v.  MTBeath,  19  Dec  1868 
7  Macph.  273.] 
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establish  a  money  obligation  against  the  tenant  not  in  the  contract, 
is  untenable  in  law.^  The  subject-matter  of  the  case  related  to 
summer  fallow.  The  judgment  is  available  here  as  it  proceeded  on 
general  doctrine. 

[229]  "Where  the  lessee  is  bound  to  meliorate  or  repair,  the  Ait.  6.— 
stipulation  must  be  implemented  by  himself  or  his  representa-  oNwaHon  to 


tives.  But  a  claim  against  a  tenant  for  implement  of  annual  "^"'^'^^ 
prestations  (liming  in  the  actual  case)  for  years  before  the  sale 
of  the  lands,  does  not  pass  to  a  purchaser  of  the  lands  unlesa 
specially  assigned.^  If  the  lease  be  assigned^  the  burden  is  neces- 
sarily imposed  upon  the  assignee,  as  he  comes  into  the  place  of  the 
lessee. 

But  where  property  under  lease  is  sold,  with  entry  on  the  day 
of  expiration,  the  purchaser  has  a  right  by  implication  to  enforce 
the  seller's  right  to  fulfil  the  stipulations  of  the  lease  as  to  the 
houses  and  fences  being  in  good  condition  and  repair.  An  estate 
was  purchased,  with  entry  at  a  certain  Whitsunday ;  a  lease  for 
nineteen  years  expired  at  the  same  term.  The  tenant  was  allowed 
by  the  new  proprietor  to  continue  in  possession  for  two  years 
afterwards  by  tacit  relocation.  On  the  termination  of  the  last  year 
of  possession  the  landlord  presented  to  the  Sheriff  a  petition 
craving  him,  by  virtue  of  the  lease,  to  appoint  inspectors  to  report 
as  to  the  state  of  the  houses,  mill,  and  fences,  and  the  sums  neces- 
sary to  put  them  into  good  condition  and  repair,  in  terms  of  the 
lease,  and  to  give  judgment  against  the  tenant  for  what  might  be 
found  due.  It  was  held,  on  the  principle  stated,  that  the  landlord 
was  entitled  to  insist  for  implement,  and  was  not  debarred  by 
having  taken  payment  of  the  rent,  or  by  application  not  having 
been  made  at  the  expiration  of  the  lease.^ 

There  is  no  discrepancy  between  the  doctrine  of  this  case  and 
that  of  the  one  la.8t  cited^  for  in  the  latter  the  subject-matter 
consisted  of  bygone  annual  prestations,  the  right  to  which  was 
held  to  have  evanished  with  each  year,  unless  it  had  been  specially 
assigned.  But  here  the  right  was  in  full  subsistence  and  force  at 
the  expiration,  and  consequently  was  transmitted  by  implication  to 
the  purchaser. 

A  sublessee,  whether  acknowledged  by  the  landlord  or  not,  is  Sublessee. 
likewise  liable.    Where  there  has  been  no  consent  by  the  landlord, 
the  principal  lessee  is  the  party  liable  to  him ;  and  it  is  to  the 

I  GiUon  t;.  Alexander,  22  Jan.  1847,        «  HaU  v.  M'QiU,  14  July  1847,  9  D. 
9  D.  524^  19  Jur.  214.  1667,  19  Jur.  650. 

>  Hamilton  v.  Fleming,  1793^  Hume 
787. 
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established  by  a  valuation  made  at  his  entry,  and  by  another  at  his 
removal.^ 

7thj  A  lease  contained  a  provision  that  "  in  respect  the  whole 
honses  and  buildings  upon  the  farm  are  to  be  put  into  good  tenant* 
able  condition ;  and  as  the  fences  round  the  farm  are  to  be  put  into 
good  order  and  made  fencible  betwixt  and  the  term  of  Whitsunday 
first,  the  tenants  bind  themselves  to  be  at  half  the  expense  in  keep- 
ing all  the  fences  in  constant  good  order  and  repair  during  the 
currency  of  the  lease ;  as  also  to  keep  and  leave  the  houses  in  good 
and  tenantable  condition,  upon  getting  a  month's  warning  to  make 
the  necessary  repairs.''  It  was  held  under  this  provision  that  the 
obligation  to  make  the  repairs  before  Whitsunday  applied  to  the 
houses  as  well  as  to  the  fences.^  This  point  was  decided  on  a  bill 
of  exceptions,  and  formed  the  first  exception.  On  appeal,  the 
decision  on  the  second  exception  (a  different  point)  was  reversed ; 
but  the  reversal  did  not  involve  the  first  point.' 

8th,  But  the  obligation  by  the  landlord  must  be  specific  and 
unambiguous,  and  if  otherwise,  it  will  not  be  available  to  the  lessee. 
An  obligation  was  entered  into  by  a  tenant  to  construct  an  embank- 
ment in  a  sufficient  manner,  to  be  at  least  equally  sufficient  with 
one  which  previously  existed.  The  one  which  he  erected  was  of  a 
nature  much  more  costly,  and,  as  the  tenant  alleged,  more  substan- 
tial. While  the  work  was  proceeding  he  applied  in  writing 
for  assistance  to  the  landlord,  asking  a  certain  amount,  and  the 
landlord  answered  in  writing  that  he  did  not  object  to  the  prin- 
ciple on  which  aid  was  asked,  but  he  refused  to  state  the  precise 
sum  he  would  allow  until  the  embankment  was  completed.  In 
action  by  the  tenant  against  the  landlord,  it  was  held  that  the 
letter  of  the  landlord  amounted  merely  to  holding  out  an  expecta- 
tion to  the  tenant,  and  constituted  no  obligation  to  relieve  the 
tenant  of  any  part  of  his  outlay.* 

And  [236]  9th,  In  an  agricultural  lease  which  contained  an 
obligation  of  renewal,  *^  with  and  under  the  same  conditions,  pro- 
visions, and  qualifications  contained  in  this  tack,"  there  was  a  clause 


^  GaxnmeU  and  Davidson  v,  D.  and 
W.  Anderson,  9  Dec.  1836,  14  S.  233, 9 
Jur.  129.  [An  agreement  that  if  a  tenant 
laid  pipes  for  bringing  water  to  the 
house  and  steam-mill,  ne  was  to  ''be 
paid"  their  value  at  the  end  of  the 
lease,  implies  a  right  not  to  the  cost  of 
the  pipes  as  old  metal,  nor  the  cost  of 
laying  them  down,  but  their  actual 
value  to  the  landlord  and  incoming 
tenant  at  the  end  of  the  lease.  Frier  v, 
E.  of  Haddington,  22  Nov.  1871,  10 
Macph.  118.] 


*  J.  and  J.  Graham  v.  Gordon,  2  Feb. 
1841,  F.C.  No.  69,  p.  467,  3  D.  479,  13 
Jur.  213. 

*  Gordon  v,  J.  and  J.  Graham,  3  Mav 
1841,  2  Rob.  261, 14  Jur.  321. 

*  Grant  v.  M'Leod,  4  Dec.  1856, 19  D. 
127,  29  Jur.  61.  The  Sheriff  of  Ross- 
shire  (Moir)  deemed  that  the  defence 
was  8ummum  jus,  and  that  a  judgment 
absolutely  against  the  tenant,  tnough 
sound  in  strict  law,  was  productive  of 
hardship.  There  is  reason  to  deem  that 
the  decision  ia  in  apicibw  jwris. 
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bearing  that  the  tenant  was  to  have  such  timber  as  shotild  be  judged 
necessary  for  repairing  of  houses  now  upon  the  farm.  There  were 
successive  renewals.  It  was  held,  on  a  sound  construction  of  the 
lease,  and  conformably  to  the  usage  of  parties,  the  tenant  was 
entitled  at  the  beginning  of  each  renewal  to  have  timber  for  the 
repair  of  houses  erected  during  the  currency  of  the  lease  which  had 
expired,  in  so  far  as  these  were  necessary  for  the  proper  manage- 
ment of  the  farm.^ 

The  results  of  the  obligation  relative  to  the  nature  and  extent 
of  meliorations  or  repairs  were  detailed  in  the  immediately  pre- 
ceding section.  In  procedure  to  ascertain  the  value,  extent,  or 
other  disputed  facts,  the  lessor  having  consented  to  a  remit  to  a 
professional  person  to  report,  is  not  thereafter  entitled  to  insist  in 
a  proof.* 

Where  the  lessor  obliges  himself  to  indemnify  the  lessee  for  Conditions 
meliorations,  under  the  stipulation  that  certain  conditions  shall  be  strictly  fui- 
fulfilled  by  the  lessee,  he  is  liberated  unless  tliose  conditions  be  ^^ 
strictly  fulfilled.    On  this  principle  a  cause  of  obligation  for  the 
cost  of  new  inclosures  was  held  to  be  discharged  by  the  lessee's  non- 
observance  of  the  precise  tenor  of  the  conditions  stipulated,  although 
the  inclosures  were  beneficial  to  the  farm,  and  were  made  under  the 
eye  of  the  proprietor  or  his  factor.* 

Extent  of  Lessee's  Liability  and  Claims. — let,  The  lease  may  ^^  2.— 
include  a  right  to  the  lessee  to  use,  for  meliorations,  materials  P^fo*^- 

-  .  °  once  of 

belonging  to  the  landlord.     Thus,  a  lease  of  lands  ^'with  woody" tUpuhtions 
was  held  to  give  power  to  the  lessee  to  cut  wood  for  building  upon  ^^a^!Se. 
the  ground,  or  for  repairing  the  houses.*    But  this  will  seldom  be  Cutting  of 
permitted,  except  by  a  special  stipulation  executed  under  the  ^^' 
inspection  of  the  landlord  or  his  factor. 

2rf,  When  the  lessee  obliges  himself  to  instruct  that  a  specific  vouchen. 
sum  allowed  has  been  laid  out  as  stipulated,  he  must  produce 
vouchers.  But  it  was  held  that  where  there  was  no  stipulation,  the 
tenant  was  not  obliged  to  produce  a  particular  account  of  the 
expenses  he  had  incurred,  provided  he  had  fulfilled  the  terms  of  the 
lease  in  applying  the  money  in  the  mode  stipulated,*  The  stipulation 
had  reference  to  repairs ;  but  [237]  the  doctrine  is  equally  applicable 
to  meliorations. 

3d,  The  lessee  is  entitled  to  interest  upon  the  sums  expended,  interest. 
Interest,  therefore,  was  found  to  run  on  a  sum  due  by  the  repre- 

1  Wight  V.  E.  of  Hopetoun,  21  May        »  Grant  v,  Baird,  1810,  Hume  866. 
1858,  20  D.  955,  30  Jur.  560.  *  L.  Touch  v.  Ferguson,  1664,  Mor. 

>  Fraser  1;.  Maitiand,  9  March  1824, 2     15,252. 
8.  App.  37.  6  Dalziel   v.   Lockhart,   1765,   Mor. 

15,260.    More'a  Notes,  ccHii. 
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sentatives  of  a  former  heir  of  entail  for  meliorations  to  a  tenant 
from  the  expiration  of  his  lease,  although  a  subtenant  originally 
deriving  his  right  from  him  had  been  allowed  to  possess  the  lands 
by  tacit  relocation  for  a  year  longer  under  the  heir  of  entail  in 
possession.^  The  periods  from  which  the  interest  is  current  de- 
pends, of  course,  upon  stipulation  ;2  and  where  the  amount  of 
meliorations  is  to  be  paid  at  the  end  of  the  lea.8e,  the  interest  due 
at  the  date  of  the  expiration.' 

4^A,  The  lessee's  right  to  enforce  performance  by  retention  of 
the  rent  was  formerly  considered.* 

5<A,  A  general  trust-deed  of  conveyance  carries  claims  for  melior- 
ations competent  to  the  grantor,  but  not  payable  till  the  end  of 
the  lease,  although  he  die  prior  to  that  event.** 

6^A,  Bona  fde  possession  is  necessary  to  entitle  the  lessee  to 
the  expense  of  meliorations.  In  conformity,  ^r«^,  a  lease  was  re- 
duced because,  though  bearing  to  be  with  consent  of  curators,  none 
subscribed.  The  tenant  craved  allowance  for  expense  of  the  melior- 
ations he  had  made  on  the  subject  during  the  first  six  years  of 
the  lease,  he  having  possessed  in  all  about  twenty  years.  The 
Court  found  him  mala  fide,  possessor  because  of  his  null  lease,  and 
therefore  that  he  could  have  no  allowance  for  his  improvements; 
and  that  if  any  were  due,  they  were  more  than  compensated  and 
reimbursed  by  his  long,  lucrative  possession  posterior  thereto, 
though  this  lucrum  was  the  effect  of  these  improvements.*  Second^ 
the  same  doctrine  was  enforced  in  a  case  (already  cited)  where, 
principally  from  the  extraordinary  nature  of  the  lease,  it  was  held 
that  the  expenditure  was  not  made  bona  fide  in  reliance  on  the 
validity  of  the  right.^  And  thirds  Where  violent  profits  are  payable 
by  a  tenant  whose  lease  had  been  reduced,  no  deduction  can  be 
allowed  for  the  interest  of  money  expended  by  the  tenant  in  melior- 
ations on  the  property.® 

Ithy  If  it  be  stipulated  that  the  incoming  tenant  shall  pay  to 
the  outgoing  tenant  the  expense  of  meliorations  according  to  ap- 
praisement, strict  compliance  is  requisite  to  vest  the  claim.    A 


1  Barclay  v.  E.  of  Fife,  6  June  1829, 
F.C.  985,  7  S.  708. 

«  [See  Pendreigh's  Tr.  v.  Dewar,  19 
July  1871,  9  Macph.  1097.] 

3  Barclay  v.  E.  of  Fife,  tU  sup.  Jolly 
V.  Grahame,  2  July  1829,  7  S.  824, 1  D. 
and  A.  249.  Although,  as  formerly 
noted,  the  decision  in  this  case  was  re- 
versed with  relation  to  the  extent  of 
the  meliorations,  the  liability  was  sus- 
tained; and  no  reversal  on  this  point  is 
reported. 


*  Supra,  book  iiL  chap.  z.  sec.  4,  voL 
L  p.  479  seq. 

*  Monro  v.  Monro,  17  Dec.  1826,  4  S. 
328.    [See  above,  p.  219.] 

®  Lady  Cardross  v,  Hamilton,  1711, 
Mor.  1747,  108. 

^  Innes  v.  D.  of  Gordon,  iU  sup,,  voL 
iL  p.  233  ;  also  supra,  book  L  chap.  IL 
sec.  1.  vol.  L  p.  104,  where  the  details  of 
the  lease  are  given. 

^  D.  of  Gordon's  Trs.  v,  Innes,  2  June 
1832, 10  S.  616. 
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tenant  was  entitled  to  meliorations  to  be  paid  by  the  incoming 
tenant.  His  son,  at  the  expiration  [238]  of  the  lease  took  a  new 
tack  under  articles  of  set,  which  provided  that  he  should  be  en- 
titled at  the  end  of  the  new  lease  to  the  amount  of  the  meliora^ 
tions  paid  to  the  former  tenant.  No  appraisement  of  the  meliora^ 
tions  having  been  made  at  the  end  of  the  old  lease,  it  was  held 
there  was  no  claim  at  the  expiration  of  the  new  lease  for  any 
meliorations  as  under  the  old  lease.^ 

8th,  A  lessee,  after  having  renounced  his  lease,  brought  an  Renmcift- 
action  for  the  value  of  meliorations ;  the  claim  was  overruled,  be-  leaaa. 
cause  of  the  renunciation  and  of  delivery  to  the  landlord  of  the 
missives  on  which  possession  had  been  founded.^ 

Construction  of  Clause. — In  construing  the  clause  of  obliga-  CoMtruo- 
tion,  the  Courts  have  not  admitted  either  deviation  from  the  obvious  ©ui^  ob- 
and  rational  purport  of  the  phraseology,'  or  the  control  of  extrinsic  ^^  ^^^ 
matter,  as  local  custom.*    In  one  case  (formerly  cited)  a  literal  nations, 
construction  was  given.      The  lessee,  in  consequence   of  a  sum 
allowed,  having  stipulated  to  "build  or  erect"  a  thrashing  mill,  it 
was  held  that  he  was  bound  to  supply  the  machinery  also ;  as  the 
contract  inferred  an  obligation  to  erect  a  complete  thrashing-mill, 
and  not  merely  the  bare  walls  of  the  building  to  contain  the 
machine.^ 

Although  sound  on  principle,  the  decision  may  be  doubted,  by 
reason  of  special  matter.  Had  the  sum  allowed  been  sui&cient, 
the  construction  of  the  clause  would  have  been  just ;  but  as  the 
lessee  expended  on  the  meliorations  a  larger  sum  than  the  allow- 
ance, equity  seemed  to  require  that  a  construction  favourable  to 
him  should  have  been  given,  by  allowing  him  to  remove  the  separ- 
able parts  of  the  machinery. 

In  another  case  a  rational  construction  was  given.  A  clause  in 
a  lease  provided  that  machinery  of  a  certain  value  "should  be  put 
in  a  mill."  It  was  held,  with  reference  to  the  nature  of  the  lease, 
that  the  meaning  of  the  clause  was  that  the  machinery  should  be 
erected  within  the  mill,  and  not  merely  put  into  it,  in  a  literal 
sense,  without  being  erected.' 


1  Macra  v.  M*Eenzie,  7  June  1828,  6 
S.  935. 

*  Jenkin  v.  Younger,  10  March  1825, 
3  S.  639.  [The  foUowing  case  may  be 
added : — ^The  tenant's  inability  in  con- 
sequence of  damnwmfataU  to  hand  over 
the  meliorations  stipuLited  does  not  re- 
lieve the  landlord  trom  his  liability  to 
pay  the  sum  contracted  to  be  paid  for 


them.  D.  of  Hamilton's  Trs.  v.  Fleming, 
23  Dec.  1870,  9  Macph.  329.] 

^  Sinclair  v»  Hanson,  and  Jolly  v. 
Qraham,  tU  «up.,  voL  ii.  p.  243. 

*  Gordon  v,  Thomson,  tU  sup.,  vol.  iL 
p.  240. 

6  Campbell  v.  Howden,  tU  mp,,  yoL  iL 
p.  245. 

•  Mailler  v.  Reddie,  4  Feb.  1841,  F.C. 
483,  3  D.  488, 13  Jur.  219. 
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Evidence. — ^Evidence  protU  dejure  is  admissible,  and  wbere  the 
action  has  been  raised  before  the  Court  of  Session  the  nature  and 
extent  of  the  meliorations  or  repairs,  and  the  consequent  amount 
of  compensation,  will  form  the  subject-matter  of  a  trial  by  jury. 
The  issues  will  embody  the  judgment  of  the  Court  on  the  question 
of  liability,  if  such  there  has  been,  or  admissions  of  the  terms  of 
the  contract;  and  the  question  put  will  be,  whether  the  lessee 
executed  the  meliorations  or  repairs,  and  whether  the  lessor  is 
[239]  indebted  to  him  in  an  estimated  sum,  or  any  part  of  it,  as  tlie 
value  ?^  The  rule  formerly  stated  as  applicable  to  a  lessor,  that 
consent  to  a  remit  to  a  professional  reporter  supersedes  proof,^  is 
applicable  likewise  to  a  lessee. 

Art.  3  — 

OMigdtkm  ^^^  obligation  of  the  lessee  to  presenre  or  keep  the  houses 
(i0  k4st!4  to  |^n(j  offices  in  tenantable  and  habitable  condition,  and  to  keep  in 
repair  or  in  good  and  fencible  condition  the  fences,  gates,  and 
similar  appurtenances  of  the  farm,  and  so  to  leave  them  upon 
the  expiration  of  the  lease,  is  of  difficult  application,  and  has 
given  rise  to  many  practical  differences.  But  as  these  have  almost 
uniformly  been  adjusted  by  arbitration,  there  are  few  decisions  in 

point. 

There  are  three  modes  according  to  which  this  obligation  is 
usually  carried  into  effect. 
i^iOTiSL-        1^^,  The  obligation  may  be  implemented  directly  between  the 
url^  i«id-  l^'^s^r  ^^^  lessee.     This  is  effected  by  an  appraisement  or  valua- 
lord  and      tiou  made  at  the  lessee's  entry.     An  inventory  is  framed,  termed 
the  landlord's  inventory,  which  specifies  the  different  subjects  and 
their  respective  values ;  which  inventory  is  referred  to  in  the  lease, 
and  must  be  stamped,  in  terms  of  the  [33  and  34  Vict.  c.  97].    On 
the  expiration  of  the  lease  the  subjects,  as  contained  in  the  inven- 
tory, are  again  appraised,  and  the  difference  of  value  in  case  of 
deterioration  paid  by  the  lessee.     This  mode  of  adjustment  has 
been  indicated  in  several  oases  which  have  been  already  cited.' 
but  is  prevalent  only  in  certain  districts. 
By  fupee-         2c2,  On  the  lessee's  entry  an  inspection  may  be  made  by  per- 
the^wwiTo"  flo^s   appointed   by  him  and   the  lessor,   and  the  state  of  the 
subjects  having  been  ascertained,  the  lessee  agrees  to  receive  them 
as  in  tenantable  condition.     On  the  expiration  a  similar  inspec- 

^  MTarlane  on  iBSues  in  Jury  Cases,        '  Sinclair   v.    Manson,    Graham    v, 
pp.  222  and  238-40.  Jolly,  Macra  v.  M'Kenzie,  tt  aL,  ut  sup. 

'  Fraser  v,  Maitland,  ut  mp.,  voL  IL 
p.  249. 
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tion  is  made,  and  if  repairs  are  needed,  the  lessee  is  bound  to  make 
them. 

But  Sdy  the  most  common  course  is  an  assignation  by  the  Transfer  of 
landlord  to  the  incoming  tenant  of  his  obligation  upon  the  out-  incomii^ 
going  tenant  to  deliver  the  subjects  in  good  and  tenantable  repair.  **°^*- 
An  inspection,  therefore,  takes  place  by  referees  appointed  by  the 
incoming  and  outgoing  tenant,  according  to  whose  award  the  latter 
must  make  repairs,  or  pay  an  equivalent. 

All  of  these  modes  are  liable  to  objection  on  the  part  of  the  Observa- 
outgoing  tenant.  The  principal  objection  arises  from  the  diflB-  *°°^ 
culty  of  finding  a  criterion  according  to  which  the  degree  of  pre- 
servation, and  therefore  the  extent  of  repairs,  is  to  be  ascertained. 
Allowance  [240]  must  be  made  for  deterioration  by  the  lapse  of 
time;  and  it  cannot  be  equitably  required  that  the  outgoing 
tenant  is  to  rebuild  parts  of  the  house,  or  reconstruct  decayed 
fences.  Equity  merely  demands  that  he  shall  keep  the  houses  in 
habitable  repair,  according  to  their  obvious  nature  and  quality,  and 
that  he  shall  so  preserve  the  fences  by  occasional  repair  as  that 
they  shall  be  suitable  to  the  kinds  of  live  stock  upon  the  farm ; 
and  that,  from  the  waste  of  time,  they  may  not  become  ruinous. 
If,  therefore,  the  houses  and  fences  are  not  in  such  a  condition,  he 
ought  to  pay  to  the  incoming  tenant  a  sum  sufficient  to  put  them 
into  it.  But  with  this  an  incoming  tenant  is  seldom  satisfied,  and 
insists  that  they  shall  be  put  in  a  tenantable  condition,  meaning 
such  a  condition  as  will  render  them  capable  of  lasting  throughout 
the  duration  of  his  lease.  In  many  instances  compliance  would 
be  tantamount  to  renewal. 

In  so  far  as  the  clause  of  preservation  has  been  construed  by  constnze- 
the  Courts,  either  in  cases  directly  applicable  or  in  those  which  ****"• 
are  closely  analogical,  the  results  are — First,  The  tenant  may  (as 
in  meliorations)  have  under  the  lease  the  power  of  using  the  wood 
growing  on  the  farm  for  repairs.^  Second,  Where  an  incoming 
tenant  enters  without  inspection,  and  possesses  for  nine  months 
without  complaint,  although  inspection  and  parole  proof  of  in- 
sufficiency and  counter  proof  were  afterward  allowed  ,2  if  the  in- 
sufficiency was  patent  the  claim  seems  to  be  barred  by  acquiescence. 
Thirdy  The  rules  applicable  to  meliorations,  relative  to  the  obliga- 
tion to  appraise,^  suitableness  or  unsuitableness,^  the  right  to 
extend,*  the  mode  of  proof,  and  the  power  of  retention,®  the  eflFect 

^  L.  Touch  V,  FergHSon,  ut  iup,  *  Sinclair  v.  Manson,  and  Qiaham  v, 

^  AdamBon  v,  MarshaU,  1676,  Mot.     Jolly,  %U  sup,,  1  D.  and  A>  249. 
11,630.  «  Barclay  v.  E.  of  Fife,  and  Jolly  v. 

'  Macra  v.  M^enzie,  ut  tup,  Qraham,  tU  tup.  ^ 

*  Fiaser  v,  MaitLand,  ut  awp. 
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of  boTia  or  mala  fides}  and  generally  the  doctrine  of  construction, 
are  applicable  to  preservation. 
ij^CTji-  Fourth^  A  tenant  accepted  the  houses  in  the  condition  which 

fymg  obii-  they  were  in  at  the  date  of  entry,  and  bound  himself  "  to 
uphold  and  leave  them  tenantable  at  his  removal."  The  houses 
were  very  old  and  in  bad  condition.  On  the  eve  of  removal  the 
landlord  obtained  a  judicial  inspection.  The  reporters  estimated 
the  necessary  repairs  at  a  small  amount,  on  the  principle  ''  that 
the  houses  were  only  to  be  made  tenantable  for  the  course  of  a 
year,  which  is  the  general  practice  of  the  country  where  they  are 
situated,  where  not  otherwise  expressed.''  A  higher  estimate  was 
afterwards  made,  for  the  amount  of  which  the  landlord  obtained  a 
decree  in  the  Inferior  Court.  On  review  it  was  held  {let)  that 
what  the  words  ''  tenantable"  in  such  a  clause  truly  means  depends 
[241J  in  a  great  measure  on  the  custom  of  the  country  and  the 
condition  of  the  houses  at  the  tenant's  entry.  And  {2d)  that 
under  such  a  clause,  and  in  such  circumstances,  a  tenant  is  liable 
for  ordinary  and  petty  repairs  only,  and  not  to  reconstruct  what 
had  gone  to  decay  through  the  necessary  waste  of  time.  In  the 
actual  case,  in  order  to  save  the  expense  of  a  proof,  a  medium  was 
struck  between  the  two  reports.* 

Fifth,  When  under  a  lease  obliging  a  tenant  to  leave  the  build- 
ings on  the  farm  (which  at  his  entry  were  valued  at  £70)  in  proper 
repair  at  his  removal,  he  left  buildings  worth  £200,  it  was  held 
that  this  was  sufficient  implement,  and  that  he  was  not  bound  to 
leave  them  in  proper  repair.  It  was  stipulated  in  the  lease  that 
the  tenant  should  specify  the  buildings  which  he  should  have 
occasion  for,  which  should  be  valued  at  his  entry,  kept  in  proper 
repair  during  his  lease,  and  so  left  at  his  removal,  and  that  he 
should  be  allowed  timber  for  making  necessary  repairs.  The  esti- 
mates were  as  has  been  stated.  In  an  action  of  damages  by  the 
lessor,  by  reason  of  alleged  non-implement,  the  lessee  pleaded,  that 
in  giving  a  fair  construction  to  the  clauses  it  would  have  been 
sufficient  implement  of  the  obligation  to  have  left  the  buildings  of 
equal  value  as  at  his  entry;  and  that  after  proof  of  increased 
value  during  possession  there  could  be  no  inquiry  into  the  state  of 
repair.  The  Sheriff,  on  the  ratio  that  the  lessee  was  bound  to  leave 
the  buildings  in  good  repair,  awarded  damages  for  alleged  disrepair. 
But  the  Court  of  Session  altered,  because  it  would  be  contrary  to 
justice  and  practice  to  hold  the  tenant  liable  to  keep  any  specific 
buildings  in  complete  repair,  seeing  that  the  value  of  these  when 

^  Lady  Caidross  v,  Hamilton,  and  Mossman  v.  Brocket,  1810,   Hnme 

Innes  v,  Duke  of  Gordon,  id  sup,  860.    [See  above,  pp.  223,  224,  Note.] 
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he  received  them  was  so  much  less  than  their  value  was  when  he 
left  them ;  and  the  fact  of  increased  value  proved  that  he  had 
sufficiently  complied  with  the  condition  of  the  lease.^  Although 
equitable,  and  probably  agreeable  to  practice,  it  may  be  doubted 
whether  this  judgment  is  in  accordance  with  the  existing  law, 
after  the  construction  which,  in  the  last  resort,  has  been  put  upon 
analogous  stipulations.  The  rules  applicable  to  the  obligation  of 
a  sublessee  for  repairs  were  detailed  when  treating  of  the  mutual 
rights  and  liabilities  of  the  lessor,  the  principal  lessee,  and  the 
sublessee.* 


Section  VI. — Modes  of  Enforcing  Claim  for  Melioration  or 

Eepairs. 

The  only  mode  which  has  hitherto  been  judicially  recognised  as 
competent  for  the  lessor  to  enforce  against  the  lessee  a  claim  for 
[242]  melioration  or  repairs  is  by  diligence  on  the  lease,  or  by 
action.  Where,  in  order  to  enforce  the  obligation,  the  landlord  Judicial 
presented  a  summary  petition  to  the  SheriflF  craving  him  to  appoint  *^P*^°°* 
inspectors  to  report  on  the  state  of  the  houses  and  fences,  and  of 
the  sums  necessary  to  repair  and  put  then  in  good  condition,  and 
to  decern  against  the  tenant  for  the  amount  which  may  be  found 
due,  it  was  held  that  such  an  application  was  competent.' 

By  the  Eoman  law  the  lessor  had  not  only  a  right  of  action,  H}'pothec. 
but  of  hypothec*  But  the  law  of  Scotland  has  not  extended  the 
hypothec  to  this  claim.  In  all  the  Books  "  rent"  alone  is  said  to 
be  secured  by  hypothec,*  and  no  obstant  decision  has  been  dis- 
covered. Although  an  extension  of  the  right  of  hypothec  ought 
to  be  admitted  with  caution,  yet  there  is  equity  in  applying  it  to 
this  claim.     The  lessee  has  a  right  to  retain  the  rent,  of  which  a 


1  Per  Lord  Bakray  (the  other  Judges 
concurring)  in  McDonald  v.  Robertson's 
Tts.,  26  June,  1830,  8  S.  974,  3  D.  and 
A.  180. 

*  Supra,  chap.  iii.  sec.  3  of  this  book, 
vol.  ii.  p.  176  seq.,  and  Purves  v.  Gentle, 
1797,  Hume  794-7.  [In  Dunn's  Trs.  v. 
E.  of  Zetland,  18  March  1862,  24  D. 
801,  will  be  found  a  judicial  construction 
of  a  stipulation  in  a  lease  binding  the 
tenant  to  uphold  the  buildings  and 
leave  them  in  good  tenantable  condition 
at  his  removal,  "  at  least  to  leave  build- 
ings on  the  lands  at  the  end  of  the  lease 
to  the  value  of  £300,  or  to  pay  the  pro- 
prietor at  the  end  of  the  lease  £300,  in 
nis  (tenant's)  option."] 


3  Hall  V,  M'Gill,  14  July  1847,  9  D. 
1557,  19  Jur.  650.  '  [Gordon's  Trs.  v. 
Melrose,  25  June  1870,  8  Macph.  906. 
See  Irvine  v.  Scott,  27  June  1866, 18  D. 
1090,  28  Jur.  541,  where  a  summary 
petition  to  the  Sheriff  for  specific  imple- 
ment was  held  incompetent,  there  having 
been  mora,  and  the  question  being  with 
asub  tenant,  the  principal  tenant  having 
been  removed.  Of.  also  ££urd  v.  Mount, 
3  July  1874,  1  Rettie  1119,  and  below, 
b.  V,  ch.  xxxviL  s  1,  p.  603  of  3d  ed.] 

*  Dig.  Kb.  XX.  tit  11.  L  2;  2  Ersk.  vi. 
43. 

*  7n/ra,  chapter  on  Hypothec,  where 
the  authorities  are  detailed. 
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right  under  the  hypothec  may  be  deemed  a  counterpart.  If  the 
lessee  is  taken  bound  to  pay  additional  rent  in  consideration  of 
meliorations  to  be  made  by  the  lessor,  the  hypothec  undoubtedly 
applies.  [Sed  quaere?  See  below.]  In  practice,  therefore,  it  may 
always  be  rendered  applicable  by  the  adoption  of  this  form  of 

Retention      obhgation. 

by  landlord.  jho  principle  has  been  so  far  recognised  as  that  a  right  of 
retention  has  been  allowed  to  the  landlord.  The  lessee  of  an  agri- 
cultural subject  was  sequestrated.  While  the  surplus  proceeds  of 
the  crop  of  a  certain  year  were  in  possession  of  the  landlord,  the 
trustee  having  been  allowed  to  lay  down  and  reap  the  crop  of  the 
current  year,  the  lease  was  renounced.  The  landlord  was  held 
entitled  to  retain  the  funds  in  his  hands  in  extinction  of  an  ascer- 
tained claim  under  the  lease  against  the  tenant  for  not  having 
kept  the  houses  in  good  repair.^  And  it  was  said  obiter  that  the 
landlord  would  have  had^a  preferable  claim  for  the  amount  resulting 
from  the  dilapidation  of  the  houses,  even  although  he  had  no  funds 

to  retain. 

The  Boman  law  gave  a  right  to  the  lessee  to  enforce  his  claim 
retentione  rei.^  But  this  is  not  the  law  of  Scotland.  In  one  case 
retentio  rei  for  necessary  repairs  and  alterations  was  allowed.'  But 
it  was  afterwards  disregarded,  the  doctrine  was  rejected  in  the 
Books,*  and  a  contrary  rule  has  been  established  by  a  series  of 

Modes  of     decisions.^ 

retention.  [243]  In  Scotland  different  modes  have  been  recognised.*    Ist, 

Although  a  right  to  retain  until  performance  has  not  hitherto 
been  admitted,  a  right  so  to  retain  as  to  compel  the  landlord  to 
ascertain  the  amount,  has  been  recognised.  For  it  was  held  that 
a  tenant  was  not  liable  in  damages  for  retaining  the  keys  of  houses 
built  as  meliorations,  after  having  tendered  them  on  condition 
that  the  landlord  should  concur  in  getting  the  value  of  the  houses 
ascertained.^ 

2d,  A  lessee  is  entitled  to  retain  the  rents  in  order  to  enforce 
performance  of  the  landlord's  counter-obligations  contained  in  the 
lease,  or  to  enforce  payment  of  a  sum  stipulated  in  the  lease  for 
meliorations.'     When  treating  of  retention  of  rent  as  against 

1  Munro  v.  Fraaer,  11  Dec  1858,  21     1807;  aff.  18  May  1814,  noted  in  Turner 
D.  103,  31  Jur.  70.  v.  Turner,  ut  sup.   Innes  v,  D.  of  Gordon, 

*  Dig.  lib.  xiL  tit.  vi  L  33.  ut  sup. 

SBaird  v,  Inglis,  1671,  2  Br.  Sup.         •  [Ab  to  Retention  of  Rent,  see  below, 

562.  p.  264  of  3d  ed.] 

*  2  Bankt.  ix.  68;  BelFa  Pr.  1256.  '  Fraser  t;.  Maitland,  9  March  1824, 

*  Campbell  v.  Gemmil,  1790,  Hume  2  S.  App.  37. 

779.     McNeil  v.  Sinclair,  1807,  Hume         »  i  g^»g  Com.  72;  4  Stair,  xxvi,  17, 
834.    Turner  v.  Turner,  1811,  Hume     Note  c  (by  Brodie). 
845.     Malcolm  v.  Henderson,  18  Nov. 
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singular  successors,^  it  was  shewn  that  stipulations  in  gremio  of 
the  lease  are  effectual  against  them^  and  the  doctrine  of  these  cases 
applies  a  fortiori  as  between  the  lessor  and  lessee.  The  rule  was 
enforced  by  interdict  where  the  landlord,  not  having  implemented 
his  obligation  to  put  the  subjects  in  sufficient  repair,  threatened 
sequestration.  2 

The  practical  course  of  enforcing  payment  for  monies  expended  Retention  of 
upon  meliorations  is  by  the  .lessee  taking  credit  for  the  amount,  meiior^. 
and  making  a  corresponding  deduction  from  the  rent.     Where  *^^°^- 
applications  have  been  made  to  suspend  charges  for  rent  on  the 
ground  of  retention,  the  Court  have  been  in  use  to  require  either 
consignation  or  caution  before  passing  the  bill.'     In  one  case  the 
rale  for  caution  was  applied  in  a  charge  by  an  assignee  of  the  lessor, 
notwithstanding  that  the  tenant  had  raised  a  multiplepoinding  as 
to  the  rent,  in  respect  that  he  intended  to  resist  any  application 
for  an  order  to  consign  on  the  ground  of  his  having  certain  claims 
for  retention  and  compensation  against  his  landlord.^    But  neither 
an  alleged  implied  obligation,^  nor  an  alleged  illiquid  claim,^  forms 
a  relevant  ground  for  retention  of  rent.   Arrears  are  included  under 
the  rule.^     And  3d,  The  lessee  may  also  proceed  by  diligence  for 
implement,  or  by  action. 


Section  VII. — Loss  by  Fire — Insurance. 

[244]  Renewal  or  repair  resulting  from  destruction  or  injury  by  fire 
is  in  certain  cases  incumbent  on  the  lessee,  while  in  others,  neither 
the  lessor  nor  the  lessee  is  liable  independently  of  stipulation.  In 
consequence  of  the  embarrassments  which  the  latter  position  may 
create,  the  lease  ought  to  contain  special  provisions.  The  ordinary 
provisions  are — Istj  a  specification  by  whom  the  loss  is  to  be  re- 
paired, and  if  by  the  lessee  in  the  first  instance,  whether  he  is  to 
be  repaid  by  the  lessor ;  or  2d,  the  lessee  obliges  himself  to  insure 
within  a  certain  period  a  specific  sum  upon  the  buildings.  The 
rules  of  liability  or  non-liability  shall  be  discussed  as  arising  either 
ex  lege  or  from  stipulation. 


1  Supra,  book  iii.  chap.  x.  sec.  4,  vol.  L 
pp.  480-1 ;  and  Arbuthnot  v.  Colquhoim, 
1772,  Mor.  10,424.  Walpole  and  Alison 
V.  Montgomery  Beaumont^  1780,  Mor. 
15^49.  J.  &  A.  Bell  v.  Lamont,  14 
June  1814,  F.C.  646.  [See  Drybrougjh 
V.  Drybrough,  21  May  1874,  1  Rettie 
909,  and  below,  p.  265  sea,  of  3d  ed.] 

»  Gray  v.  Benton,  10  Dec  1840,  3  D. 
203,  13  Jur.  79. 

«  Clark  and  Miller  v.  Finlay,  12  Nov. 


1823,  2  S.  480.    Gray  v.  Sword,  28 
May  1824, 3  S.  82.  Stewart  v.  Cameron, 
9  March  1827,  6  S.  657.    Gray  v.  Ren- 
ton,  ut  8Up, 
^  Stewart  v.  Cameron,  ut  sup, 

*  Thomson    v.  Coventry,    16   June 
1833, 11  S.  725,  5  Jur.  440. 

•  M'Crae  v.  M'Pherson,  19  Dec.  1843, 
6  D.  302,  16  Jur.  169. 

'  Clark  and  Miller  v.  Finlay,  ut  mp» 
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Art.  1.—  The  Statute  1426,  c.  75,  provides  in  case  of  accidental  fire  that 

u^^      "gif  it  be  ane  man  that  maiUis  the  house  and  burnis  it  recklesly, 
neffbgence,   j^^  g^^jj  amend  the  skaith  after  his  power."  ^     By  virtue  of  this 

'  ^    '  statute,  combined  with  common  law,  a  lessee  by  whose  negligence 

destruction  or  injury  has  been  occasioned,  is  bound  to  renew,  repair, 

or  recompense.^    In  conformity,  tenants  are  liable  for  damage  if 

occasioned  by  their  fault. 

Sntheriand         A  houso  let  having  been  burned,  and  neither  party  being  wil- 

^  Robert-    jjj^g  ^^  g.^^  ^p  ^^^  lease,  each  raised  a  declarator  for  having  the 

house  repaired  at  the  expense  of  the  other.  After  a  proof,  the 
Court  found  that  the  tenant  was  in  culpa  in  ordering  fire  to  be  put 
to  a  heap  of  rubbish  near  the  house,  and  suffering  the  same  to 
continue  burning  for  several  days  together,  immediately  before  and 
on  the  day  on  which  the  house  was  burned.  No  other  cause  having 
been  proved,  this  was  presumed  to  have  been  the  cause,  the  tenant 
was  found  liable  in  damages,  and  the  landlord  assoilzied.  By  sub- 
sequent judgments  the  Court  found  the  tenant  and  the  cautioner 
conjunctly  and  severally  liable.' 
Id.  But  from  this  it  is  not  to  be  understood  that  a  cautioner  for  rent 

could  be  so  liable ;  for  there  can  be  no  doubt  that  his  obligation 
is  limited  to  the  payment  of  the  rent.  The  case  was  peculiar. 
First,  The  party  designated  a  cautioner  in  one  report*  appears, 
from  another  report,  to  have  been  a  joint  tenant ;  and  second,  if 
he  was  a  cautioner,  his  obligation  was  not  merely  for  the  rent,  but 
jointly  mth  the  tenant,  that  the  house  should  be  left  in  as  good  a 
condition  [245]  as  when  received.  Under  this  obligation  he  was 
liable  if  the  house  was  burned  through  the  lessee's  negligence, 
other  cttM8  So,  a  fire  having  broken  out  in  an  upper  floor  of  a  house  where 
Uabmty  for  the  tenant  had  erected  apparatus  for  dressing  wool,  and  the  house 
n^i^^  having  been  consumed,  the  tenant  was  found  liable  in  damages, 
because  the  apparatus  was  erected  in  an  improper  manner,  and  the 
precautions  generally  used  in  such  cases  to  prevent  the  fire  from 
being  communicated  to  the  house  had  been  neglected.*  And  the 
lessees  of  a  malt-kiln  having  obliged  themselves  to  leave  it  in  as 
good  order  as  when  they  entered  to  it  (the  place  where  the 
fire  was  put  being  constructed  of  lath  and  plaster,  of  which 
the  lessees  were  informed),  and  the  kiln  having  been  burned, 
the  lessor  sued  the  lessees  for  damages,  both  at  common  law 
and  by  virtue  of  the  stipulation.     The  lessees  were  found  liable  by 

*  Glendook's  Act,  p.  11;  Mackenzie's        '  Sutherland  v.  Robertson,  1737,  Mor. 
Ob.  19.  13,979;  Elch.  Reparation,  2. 

*  Balfour  609,  c.  vii;  1  Bankt.  x.  42;         *  Elch.  ut  mv, 

2  Ersk.  vi.  43,  Notes;  Bell's  Pr.  1253.  ^  Haidie  v.  Black,  1768,  Mor.  10,133. 


B.  T.  a  711. 8.  TH.]  LOSS  BY  FIBB.  259 

reason  of  negligence,  as  the  kiln  had  been  left  at  night  without  a 
watch.^ 

But  it  is  not  to  be  reckoned  a  fault  for  which  the  tenant  is  Servants  of 
responsible  if  the  loss  has  been  occasioned  by  the  officious  act  of 
his  servant,  not  within  the  scope  of  the  servant's  employment.* 
The  question  arose  in  an  actioD  brought  in  England  against  a  party 
resident  there,  to  recover  damages  for  the  loss  of  a  house  and  furni- 
ture in  Scotland,  demised,  as  the  report  bears,  under  an  agreement 
to  use  it  in  a  tenant-like  manner.  The  fire  had  been  occasioned 
by  the  defendant's  servant  lighting  furze  and  straw  with  a  view  to 
clean  a  chimney  which  smoked,  although  she  had  been  cautioned 
against  the  danger  of  such  a  proceeding.  Firaty  Evidence  was 
adduced  of  the  facts,  by  which  it  appeared  that,  as  housemaid,  it 
was  within  the  scope  of  her  employment  to  light  the  fire ;  Second^ 
Evidence  was  given  that  according  to  the  law  of  Scotland  the 
tenant  is  liable  if  the  premises  let  are  burned  down  by  the  mis- 
conduct of  the  tenant's  servant  in  the  ordinary  scope  of  his  or 
her  employment.  It  was  left  to  the  jury  to  say  whether  the 
servant  was  acting  within  the  general  scope  of  her  duty.  The 
jury  having  found  for  the  defendant,  a  motion  was  made  for  a 
rule  to  show  cause  why  the  verdict  should  not  be  set  aside  on  the 
ground  of  a  misdirection,  and  also  of  the  verdict  being  against 
the  weight  of  evidence.  The  rule  was  refused.^  The  judgment 
may  justly  be  deemed  to  be  of  authority  in  Scotland ;  because  the 
doctrine  is  sound  in  itself,  and  the  law  of  Scotland  was  fully  con- 
sidered. 

[246]  In  agricultural  subjects  the  rule  has  been  established  Art  2.— 
that  where  a  farm  or  olfices  have  been  burned  by  accident,  the  acd&u 
landlord  is  not  bound  to  rebuild.    A  lea.se  contained  the  usual-^* 
obligation  upon  the  tenant  to  preserve  the  houses.     They  were 
consumed  by  an  accidental  fire.    Both  parties  admitted  that  they 
wished  the  premises  to  be  rebuilt.*    Another  case  occurred,  in 
which  the  landlord  stated  that  he  did  not  wish  the  premises  to  be 
rebuilt,  and  in  which  it  was  disputed  whether  the  lease  contained 
a  clause  obliging  the  tenant  to  restore  the  houses  in  as  good 
order  as  he  received  them.*    Argument  was  held  on  the  principle 
common  to  both  ca.ses,  and  in  the  latter  the  special  matter  was 
relied  on.    The  Court  of  Session  found  that  there  was  no  ctdjpa  on 

I  M'Clellan  v.  Eer  and  Irvine,  1797,        *  Swinton  v.  T>.  &  A.  M'Dougal,  16 
Mor.  10,134.  Jan.  1810,  F.C.  487. 

«  Bell's  Pr.  1263.  *  Walker  «.  Bayne,  30  May  1811, 

»  M'Keimfi  v.  MOieod,  10  Bing.  385.      F.C.  265;  revd.  3  July  1815,  3  Dow 

253, 6  Pat.  217. 
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the  part  of  the  tenants  to  subject  them  to  the  expense  of  rebuild- 
ing the  houses  in  question ;  and  that,  under  the  circumstances,  they 
were  entitled  to  have  them  rebuilt  at  the  expense  of  the  landlord. 
The  principles  on  which  the  judgment  was  rested  were,  that  the 
houses  and  o£Sces  were  necessary  instruments  for  profitable  pos- 
session ;  that  by  reason  of  the  brocard  rea  peril  auo  domino^  the 
loss  must  fall  upon  the  landlord  in  the  first  instance ;  and  that 
there  being  no  culpa,  there  was  no  claim  of  relief.  There  was  a 
difference  of  opinion,  founded  partly  on  dissent  from  the  principle, 
and  partly  on  the  special  operation  of  the  clause  obliging  the 
lessees  to  restore.  In  the  case,  therefore,  where  there  was  no  such 
obligation  proved,  those  judges  who  rested  their  dissent  on  that 
special  matter  concurred  with  the  majority. 

The  former  case  does  not  appear  to  have  been  appealed,  but  the 
latter  was,  and  the  decision  was  reversed.  It  was  laid  down  that 
the  meaning  of  the  maxim  res  peril  sua  domino  is,  that  no  person 
is  bound  to  answer  the  consequences  of  the  accident ;  that  as  to  all 
those  who  had  an  interest  res  peril  suo  domino,  every  one  being 
dominus  according  to  the  nature  of  his  interest;  that  therefore 
the  meaning  of  the  maxim  is,  that  all  should  bear  the  loss  accord- 
ing to  their  interests ;  that  the  rule  applies  to  a  tenant  for  life ; 
and  that  those  principles  embody  the  doctrine  of  the  law  of  Scot- 
land.* 

A  reservation  was  added  to  the  judgment,  **  without  prejudice  to 
any  question  whether  the  tenant  is  entitled  to  any  other  relief 
The  relief  suggested  s  all  to  which  the  tenant  could  be  entitled 
was  either  that  he  might  abandon,  as  he  could  not  enjoy  the  subject 
[247]  as  before,  or  that  he  should  have  an  allowance  equal  to  the 
diminution  in  value  of  the  subject  by  the  loss  of  the  houses  and  offices 
during  the  currency.*  Although  this  judgment  was  pronounced  in 
the  case  where  there  was  no  stipulation  to  restore,  the  principles 
on  which  it  is  founded  are  equally  applicable  where  there  is  such  a 
stipulation,  because  it  does  not  imply  an  obligation  to  renew  where 
the  subject  has  accidentally  perished. 

The  doctrine  of  abandonment  by  reason  of  the  subject  having 
ceased  to  be  the  same  as  when  taken  may  be  conformable  with  strict 
principle,  but  in  agricultural  subjects  it  would  practically  be  of 
difficult  execution,  and  injurious  to  the  interests  both  of  landlord 
and  tenant.  The  latter  reservation  is  just,  and  may  be  rendered 
practicable,  although  it  would  be  difficult  to  adjust  the  complicated 
retrospective  and  prospective  calculations  according  to  which  the 


1  Bell's  Pr.  1263. 


«  Per  Lord  Redesdale,  3  Dow  241, 
Bell's  F3r.  iU  mp 
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loss  and  compensation  are  to  be  adjusted.  These  difficulties  may 
be,  and  ought  to  be,  saved  by  special  stipulations  for  eflFecting 
insurance. 

No  decision  directly  applicable  to  urban  subjects  has  been  re-  urbmi 
ported  or  traced.  But  the  principles  which  governed  the  judgment  '"^i***^ 
of  the  House  of  Lords  are  equally  applicable  to  them  as  to  agricul- 
tural subjects.  The  same  reservations  would  give  the  lessee  his 
remedy,  and  either  reservation  might  practicall}^  operate,  as  the 
objections  which  bar  abandonment  of  an  agricultural  do  not  (in 
the  great  majority  of  cases)  apply  to  an  urban  subject. 

[It  was  held  that  where  a  fire  accidentally  injured  the  premises 
a  fortnight  before  the  term  at  which  a  lease  of  an  urban  subject 
commenced,  the  tenant  was  entitled  to  abandon  the  lease.  In 
this  case  the  tenant  intimated  his  abandonment  on  18th  May,  the 
fire  having  taken  place  on  the  5th  May,  and  the  landlord,  having 
repaired  the  premises  and  offered  possession  on  June  20th,  was 
held  not  entitled  to  recover  rent.  The  question  as  to  abandon- 
ment where  such  a  fire  occurs  during  the  currency  of  a  lease  was 
not  determined.^  Sut  in  a  subsequent  case  it  was  held  to  be  a 
settled  point  that  the  contract  of  lease  is  dissolved  ret  interitu.  It 
may,  however,  be  a  question  of  degree  where  the  distruction  is  not 
total.*  In  such  a  case  there  may  be  room  only  for  an  abatement 
of  rent,*] 

An  obligation  by  the  lessee  to  execute  necessary  repairs  would^  OhOgMim 
it  is  deemed,  include  those  injuries  only  arising  from  ordinary*®'^**'' 
causes,  and  not  those  arising  from  an  accidental  fire,  which  is 
damnum  fatale.^  A  different  rule  seems  to  obtain  in  England,  where 
such  a  covenant  apparently  subjects  the  lessee.^ 

It  must  be  held  to  be  an  open  question  whether,  when  a  fire  ExpeDaes  of 
breaks  out  in  a  subject  in  the  occupation  of  a  lessee,  the  lessor,  as  S^^jj^ 
such,  is  under  an  obligation  to  extinguish  the  fire  or  to  indemnify 
the  lessee  for  the  steps  taken  for  that  purpose.  A  fire  broke  out  in 
extensive  coal  and  iron  mines  let  on  lease,  and  the  lessees  of  a 
portion  of  them  adopted  measures,  which  were  at  last  successful, 
for  stopping  the  progress  of  the  fire.  They  raised  an  action  against 
the  proprietor  for  reimbursement  of  the  expense  of  these  operations. 
The  Court  held  that  the  case  was  not  one  in  which  the  questions 
of  law  and  relevancy  ought  to  be  decided  previously  to  trial  of  the 
allegations  by  a  jury.® 

^  [Dniminoiid  v.  Brmtes,  12  Jan.  1869,  *  [So  held— Duff  v.  Fleming,  18  May 
7  Macph.  347J  IS'^^l^  Macph.  769.] 

«  [Duflf  V.  Fleming,  tn/VaJ  *  Woodfall's  Landl.  and  Tenant,  386. 

<  [See  D.  of  Hamilton's  Trs.  v.  Flem*  *  Devon  lion  Co.  v.  E.  of  Mansfieldy 
ing,  23  Dec  1870,  9  MacpL  329.]  20  Dec  1839,  F.C.  p.  251,  2  D.  268. 12 
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Dokaof 
Hamfltanli 
Trt.  V. 


P^e  principle  treated  of  in  this  article  received  effect  in  a  some- 
what special  case,  in  which  the  Duke  of  Hamilton  had  let  a  farm 
and  a  mill  for  19  years  at  a  rent  of  £500.  One  of  the  conditions  of 
the  lease  was  that  the  tenant  should  expend  £800  during  the  first 
two  years  of  the  lease  in  repairing,  renewing,  and  adding  to  the 
machinery  of  the  mill,  according  to  plans  to  be  approved  of  by  the 
proprietor,  and  that  he  (the  tenant)  should  thereafter  maintain  the 
machinery  in  good  order.  On  the  fulfilment  of  these  obligations 
the  landlord  was  bound  to  pay  to  the  tenant  at  the  end  of  the 
lease  £400.  Two  years  before  the  end  of  the  lease  the  mill  was 
destroyed  by  fire,  and  the  landlord  did  not  restore.  It  was  held  in 
an  action  for  rent  that  the  machineiy,  which  had  on  its  erection  be- 
come the  property  of  the  landlord,  perished  to  the  landlord,  and 
that  the  tenant,  having  become  unable  to  fulfil  his  obligation  to 
hand  over  the  machinery  at  the  end  of  the  lease  through  a  damnum 
fobtale^  the  landlord  was  not  relieved  from  his  obligation  to  pay  him  the 
£400.  The  Lord  President  dissented,  holding  that  the  whole  pre- 
sent interest  in  the  machineiy  was  the  tenant's,  that  it  therefore 
perished  to  him,  and  that  as  he  could  not  hand  it  over  at  the  end 
of  the  lease  he  could  not  claim  the  £400.^] 


Art.8.— • 
JntunmoBt 


[248]  1.  Insurance  on  BmLDmos. — ^As  neither  party  is  obliged 
to  rebuild,  neither  is  obliged  to  insure.  When,  consequently,  in- 
surance is  intended,  there  must  be  express  provisions,  the  ordinary 
tenor  of  which  has  been  already  detailed.  No  case  has  occurred 
which  affords  sound  data  for  ascertaining  the  nature  and  extent  of 
the  claims  of  the  parties,  either  between  themselves  or  with  rela- 
tion to  the  insurers.  But  on  principle  it  may  be  deemed — lat^  That 
each  party,  according  to  the  tenor  of  the  stipulation,  hH.^ju8  gucesi- 
turn  in  the  sum  insured,  to  the  effect  of  having  it  applied  to  the 
purpose  stipulated  ;*  2d,  That  therefore,  where  the  lessor  is  bound 
to  insure,  the  lessee,  in  the  event  of  destruction  or  injury,  is  entitled 
to  demand  an  assignation  to  the  property  in  order  that  the  premises 
may  be  restored,  or  he  is  entitled  to  arrest  in  the  hands  of  the 
insurers,  and  has  a  preference  over  the  sum  insured ;  Sd,  That, 
e  conversOf  where  the  lessee  is  bound  to  insure,  the  lessor  has  similar 
rights  and  remedies ;  and  4^A,  That  if  the  subject  be  urban,  the 
landlord  is  entitled  to  have  out  of  the  sum  insured  payment  of 
his  rent  for  the  period  prior  to  the  destruction^  because,  although 
destruction  of  the  subject  liberates  from  rent,  it  might  not  be 


1  p.  of  Hamilton's  Tw.  v.  Fleming, 
S3  Dec.  1870,  8  Macph.  329.] 
>  [See  D.  of  Hamilton's  Trs.  v.  Flem- 


ing, Bupra  cit^  which  shows  that  the 
remainder  of  this  paragraph  contains 
very  doubtfol  matter.] 
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equitable  that,  where  the  value  was  substituted  in  place  of  the 
subject,  the  rent  should  not  be  made  effectual  out  of  that  value.^ 

2.  Insurance  on  Crop,  Stocking,  and  Utensils. — To  secure  the  Crop,  stock, 
subject  matter  of  the  hypothec  the  lessee  is  sometimes  obliged  to 
insure  the  crop  in  the  bam-yard  according  to  its  value.  The  sum 
insured  is  divided  into  different  portions,  each  diminishing  in 
amount  as  the  quantity  in  the  lessee^s  possession  decreases.  The 
periods  are  Martinmas,  Whitsunday,  and  Lammas,  or  the  first  of 
October,  the  first  of  February,  and  the  first  of  May,  or  from  the 
first  of  September  to  the  first  of  October,  and  so  monthly  to  the 
first  of  May,  and  then  from  the  first  of  May  to  the  first  of  September. 
Where  the  insurance  is  made  in  terms  of  a  stipulation,  the  landlord 
has  the  same  remedies  as  in  an  insurance  upon  the  buildings. 
Insurance  may  also  be  made  upon  the  stocking  and  utensils,  and 
the  stipulation  may  be  applied  to  urban  subjects. 

If  there  be  no  stipulation,  it  is  a  difficult  question  whether  Qaestion 
the  sum  insured  is  ex  lege  to  become  surrogatum  for  the  subject  Zm  ioBored 
matter  of  the  hypothec,  so  that  it  can  be  attached  by  the  landlord.  ^^^^^  ^ 
The  tenant  has  an  insurable  interest,  and  the  insurance  may  be  ^of  ^^K 
deemed  to  have  been  made  by  him  to  protect  that  interest  for  him- 
self and  his  general  creditors,  and  not  to  secure  the  landlord's  pre- 
ference under  the  hypothec.    That  right  is  inherent  in  the  subject- 
matter  [249]  over  which  it  extends,  but  it  evanishes  if  that  perish. 
The  contract  of  insurance  is  made  ah  ante,  and  it  is  nowise  identi- 
fied with  the  hypothec,  so  that  the  analogy  of  the  price  of  hypothe- 
cated goods  sold  becoming  a  surrogate  does  not  apply  here.     If  the 
landlord  intends  to  render  the  sum  insured  available,  he  can  do  so 
by  special  stipulation ;  but  it  would  be  a  great  extension  of  the 
right  of  hjrpothec  to  hold  that  such  a  stipulation  is  implied.    The 
same  considerations  apply  to  the  tenant  of  an  urban  subject  insur- 
ing furniture  or  utensils. 

A  comparatively  recent  case  appears  to  support  the  doctrine  SootUsh 
that,  without  stipulation,  the  landlord  is  entitled  to  recover  the  S|^^  co. 
amount  of  rent  out  of  the  sum  insured,  even  in  competition  with  J^***™" 
creditors.    The  tenant  of  a  distillery  was  entitled  under  his  lease  to 
make  certain  new  erections,  and  to  remove  them  at  the  expiration  if 
the  landlord  did  not  take  them  at  a  valuation ;  and  he  was  bound  to 
restore  the  premises  in  as  good  condition  at  the  expiration  as  they 
were  in  when  they  were  delivered  to  him.    He  made  new  erections 
of  a  value  exceeding  £100,  and  insured  against  fire  for  £100  on 
the  premises,  and  for  other  sums  on  his  utensils  and  stock.    The 

^  This  query  contains  very  doabtful  matter ;  bnt  the  subject  being  new  it  Ib 

thoni^t  light  to  bring  it  nnder  notice. 
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premises,  old  and  new,  as  well  as  the  stock  and  utensils,  were 
burned  during  the  currency.  The  insurers  admitted  that  the  tenant 
had  an  insurable  interest  in  the  premises  to  the  extent  insured. 
Arrestments  having  been  used  by  the  landlord  and  other  creditors 
of  the  tenant,  the  insurers  raised  an  action  of  multiplepoinding. 
In  it  the  landlord  (lat),  founding  on  the  obligation  to  preserve  and 
restore^  lodged  a  claim  for  a  certain  sum  as  the  worth  of  the 
premises  when  delivered  over  to  the  tenant ;  and  (2d)  for  the  whole 
rents  due  or  to  become  due.  The  decision  was,  that  the  landlord 
was  not  entitled  to  claim  from  the  insurers,  as  an  arresting  creditor, 
any  part  of  the  value  of  the  buildings  insured,  and  that  he  was 
entitled  to  claim  for  rents  due  previous  but  not  subsequent  to  the 
fire.^ 

In  so  far  as  the  preference  was  refused  on  the  sum  insured  for 
the  erections,  the  decision  is  sound,  as  in  them  the  tenant's  interest 
was  exclusive  during  the  currency,  and  the  conditional  and  contin- 
gent interest  of  the  landlord  did  not  emerge  until  the  expiration. 
But  it  may  be  doubted  whether  the  recognition  of  the  landlord's 
right  to  recover  the  past  rent  is  accordant  with  principle.  These 
could  be  made  effectual  only  out  of  the  sum  insured  upon  the 
utensils,  over  which  there  was  the  right  of  hypothec;  and  the 
decision,  consequently,  sustained  the  preference  on  the  hypothec 
over  creditors,  notwithstanding  the  innocent  destruction  of  the 
subject.  Although  the  rent  should  exhaust  the  whole  sum  insured, 
the  rule  applies,  and  therefore  the  insurable  interest  of  the  tenant, 
and  the  consequent  [250]  payment  of  premiums  to  protect  that 
interest,  are  disregarded,  and  these  payments  made  available  to  the 
landlord  at  the  expense  of  the  general  creditors. 

3.  Irritancy  from  Srsach  of  Stipulation. — In  England  it  has 
been  ruled  that  if  the  premises  remain  uninsured  during  even  a 
short  interval  the  covenant  is  broken  ;2  and  equity  will  not  relieve 
against  a  forfeiture  for  breach  of  covenant  in  a  lease  to  insure.* 
In  Scotland,  if  there  be  no  irritancy  by  covenant  there  is  none  by 
implication. 

^  Scottish   Union    Insurance  Co.  v.         '  Pitt  v.  Shewin,  3  Camp.  134 
Mackintosh,  1830,  9  S.  310.  »  Rolfe  v.  Harris,  2  Price  206. 
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CHAPTER    VIIL 


WAEEANDIOE. 


The  clause  of  warrandice  is  of  ancient  standing  in  Scottish 
leases,  having  been  inserted  in  some  of  the  earliest  upon  record,  and 
having  retained  its  place  throughout  the  series  of  /(yrmulce}  It  is 
generally  absolute,  or,  technically  "at  all  hands  and  against  all 
mortal  or  deadly."  Occasionally  it  is  from  fact  and  deed  only, 
which  is  its  tenor  in  assignations.^  Warrandice  shall  be  considered 
with  relation  to — 1»^,  Its  nature  and  effects ;  2d,  The  parties  from 
whom  and  by  whom  a  claim  under  it  is  exigible;  and  3(2,  Its 
extent  and  duration. 


Section  I. — Nature  and  Effect  of  Wabrandice. 

The  lessor  is  ex  lege  under  an  implied  obligation  to  warrant  Wamndioe 
the  right  to  the  lessee,  and  to  protect  him  in  the  possession.*    A  S^S^by 
lease  (it  has  been  said)  may  be  considered  as  a  sale  of  the  possession  ^^^- 
for  the  time,  and  warrandice  is  particularly  necessary  in  leases, 
because  the  lessees  are  not  apt  to  inquire  so  much  into  the  titles  of 
the  grantors,  although,  as  in  other  cases,  the  validity  of  the  lease 
must  depend  entirely  upon  that  of  the  lessor's  right,  and  it  is  known 
that  leases  are  granted  by  liferenters,  adjudgers,  conjunct  fiars, 
possessors  of   entailed  estates,  and  others  having  temporary  or 
limited  titles.^    The  doctrine  that  absolute  warrandice  is  implied 
in  leases  where  there  is  no  contrary  stipulation,  has  been  held  to 
be  undoubted.^ 

But  where  the  nature  of  the  transaction  was  such  as  to  evince 
[251]  that  the  lessee  had  taken  his  chance  whether  the  subject  szoeptioiiil 
was  or  was  not  included  under  his  lease,  warrandice  is  not  held  to  ^*"* 
be  implied.     A  tenant  having  taken  a  farm  as  possessed  by  the 
late  tenant,  found  on  entering  into  possession  that  a  certain  right 
of  servitude  was  claimed  and  used  by  third  parties.    It  was  held 

^  Iiitax)d.  chap.  viL  vol.  L  p.  60;  2  «  2  Roes'  Lect  493;  1  Bell's  Com.  644; 

Dallas  509;  Spottis.  Styl.  364;  1  JuiicL  Bell's  Pr.  141-2, 1253;  Taifs  Jus.  Peace, 

StyL  623,  628.  385. 

^  Spottis.  StyL  254-5;  1  Jurid  StyL  ^  M.  and  E.  Mlddleton  v.  Yorston, 

672-4,  and  mp,    Svjpra,  book  iiL  chap.  1826,  5  S.  162.    M.  and  Q.  Middleton 

ziiL  sec  ii  vol.  L  p.  494.  v,  Meggat,  1828,  7  S.  76. 

s  Balfour  319-20,  c.  ix.;  2  Ersk.  vi 
39,  compared  with  2  EisL  vi  25. 
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Previously  to  this  reversfid  the  Court  of  Session  had  decided 
that  where  an  informal  missive  of  sublease  bore  that  ^'  it  was  to 
endure  so  long  as  the  original  lease  lasted,  and  that  if  the  leases 
were  reduced  there  should  be  no  claim  of  damages  by  either  party," 
the  sublessee  had  no  title  to  sue  the  landlord's  representatives, 
because  by  the  construction  of  the  missive  the  parties  contemplated 
the  reduction  of  the  principal  lease,  and  renounced  all  consequent 
claim  for  damages.^ 

But  where  the  principal  lessee  has  been  found  liable  to  the 
tonant'Bre-  sublessee,  the  representatives  of  the  lessor  are  bound  to  relieve 
Umdiord  for  [257]  him.  B  held  a  lease  of  a  farm  to  himself,  his  assignees,  and 
suSeSnt*  subtenants,  for  nineteen  years.  A  reduction  of  that  lease  was 
raised  by  the  heir  of  entail,  who  succeeded  the  granter.  During 
the  dependence  B  granted  a  sublease  to  C  for  nine  years,  the  war- 
randice of  which  was  under  the  qualification  that  if  the  reduction 
proved  successful  the  granter  of  the  sublease  should  be  bound  only 
during  the  validity  of  the  principal  lease;  but  that  in  such  an 
event  the  damages  which  should  be  recovered  from  the  personal 
representatives  of  the  granter  of  the  lease  should  be  proportionally 
appropriated  to  the  behoof  of  the  subtenant  effeiring  to  his  posses- 
sion. The  reduction  was  successful,  and  a  decree  of  removing  was 
pronounced  against  the  principal  tenant  one  year  before  the  natural 
expiration  of  the  lease.  In  an  action  at  the  instance  of  the  sub- 
tenant against  the  principal  tenant,  it  was  ruled  that  he  was 
entitled  to  recover  from  the  latter  whatever  loss  and  damage  he 
could  instruct,  in  consequence  of  his  having  been  deprived  of  the 
possession  of  his  sublease  for  one  year ;  and  in  an  action  at  the 
instance  of  the  principal  tenant  against  the  representatives  of 
the  granter  of  the  lease,  it  was  ruled  that  they  were  bound  to 
relieve  him  of  the  damages  found  due  to  the  subtenant  in  the 
other  action.^ 

Art  2.—  ^^  ^^^  principal  lessee  can  claim  under  the  warrandice  against 

^^^    the  lessor,  so  can  the  sublessee  claim  against  the  principal  lessee. 
mibkitee.  First,  A  sublease  was  granted,  the  duration  of  which  was  "  to 

the  termination  of  the -principal  lease."  There  was  no  clause  of 
warrandice,  but  absolute  warrandice  was  held  to  be  implied.  The 
principal  lease  having  been  reduced,  and  the  right  of  the  sublessee 
having  fallen  in  consequence,  it  was  held  that  he  was  entitled  to 
damages  from  the  principal  lessee ;  and  that  the  period  for  which 

*  Hutchison  and  Loruner  v.  D.  of  Trs.  v,  Exrs.  of  D.  of  Queensberry,  17 
Queenaberry'a  Exrs.,  23  May  1828,  6  S.  Nov.  1831,  F.C.  16,  10  S.  19,  4  D.  and 
849.  A.  316. 

*  Dick  V.  Taylor's  Trs.,  and  Taylor's 
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the  sublease  was  granted  was  that  stipulated  in  the  principal  lease, 
had  it  been  allowed  to  come  to  a  natural  termination,  so  that  the 
holder  of  the  sublease  had  a  claim  for  the  whole  duration  of  the 
original  lease.^  The  same  rule  was  laid  down  with  relation  to  a 
second  sublease  granted  by  the  sublessee.^  The  general  doctrine 
was  afterwards  confirmed  by  a  case  formerly  cited.* 

In  such  an  action  the  sublessee  will  be  allowed  fair  time  and 
means  to  establish  his  claim.  Thus,  a  subtenant  under  a  missive 
of  subtack  referring  for  the  conditions  to  articles  of  set,  having  raised 
an  action  of  damages  [258]  against  the  principal  tenants  on  his 
removal  in  consequence  of  the  reduction  of  their  leases,  they 
objected  to  his  title  because  he  did  not  produce  the  articles  of  set. 
These  not  having  been  recovered  under  a  diligence,  and  circum- 
duction liaving  been  pronounced,  the  Court  overruled  the  plea  that 
the  pursuer  was  foreclosed,  and  allowed  further  investigation  as  to 
the  contents  of  the  articles.* 

But  Second,  There  are  positions  in  which  the  sublessee's  claim  Special 
will  be  overruled.  A  lease  was  reduced  in  an  action  against  the  damages^"* 
principal  tenant  at  the  instance  of  the  landlord ;  but  tbere  was  no  subteMnt 
distress,  eviction,  or  decree  of  removing  against  the  subtenant,  by 
whom  the  lands  were  occupied.  The  subtenant's  possession  was 
finally  confirmed  by  an  arrangement  between  the  landlord  and  the 
principal  tenant,  according  to  which  there  was  obtained  from  the 
former  an  unobjectionable  lease,  to  endure  for  the  remainder  of  the 
sublease.  In  an  action  by  the  subtenant  against  the  principal 
tenant,  it  was  pleaded  that  warrandice  was  incurred  to  the  effect 
of  subjecting  the  latter  in  damages,  alleged  to  have  been  sustained 
in  consequence  of  the  uncertainty  of  possession  during  the  depen- 
dence of  the  litigation,  and  before  the  new  right  had  been  obtained 
from  the  landlord.  The  grounds  were,  loss  arising  from  deprivation 
of  the  power  of  transfer  or  of  proper  management,  and  solatium  for 
anxiety.  The  claim  was  overruled.*^  So,  a  tenant  whose  leases 
were  under  reduction,  having  sublet  his  farm  without  any  express 
warrandice,  and  with  an  obligation  on  the  subtenant  to  remove 
when  required,  if  the  lease  should  be  reduced,  a  claim  for  damages 
in  consequence  of  having  been  deprived  of  a  certain  number  of 
years  of  the  sublease  was  overruled,  because  by  reason  of  the  special 
obligation  to  remove  no  warrandice  for  a  longer  duration  than  that 
of  the  principal  lease  could  be  implied.® 

*  M.  and  E.  Middleton  v.  Yorston,  *  Crichton    v.    Laing,   Meason,  and 

1826,  5  S.  162,  compared  with  M.  and  Taylor,  1828,  6  S.  403. 

G.  Middleton  v.  Meggat,  1828, 7  S.  76.  *  Watson's  Repres.  v.  Turner,  7  June 

2  M.  and  Q.  Middleton  v.  Meggat,  ut  1831,  F.C.  444, 9  S.  687, 4  D.  and  A.  91. 

mp.  *  Laidlaw  v,  Wilson,  4  Feb.  1830,  8 

»  Dick  V.  Taylor's  Trs.,  ut  sup.  S.  440,  2  D.  and  A.  231. 
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SaUenant's  Third,  Even  where  the  warrandice  is  from  fact  and  deed  only, 
warrandice  there  is  in  the  sublessee  a  vested  right  to  recover  from  the  lessee 
a^^ed!  damages  recovered  by  him  from  the  landlord.  A  tenant  granted 
a  sublease  with  a  clause  of  warrandice  from  fact  and  deed,  and 
the  usual  clause  of  mutual  implement.  The  principal  lease  was 
reduced  before  the  expiration  of  the  sublease,  and  both  tenants 
were  removed.  It  was  held  that  the  subtenant  had  no  claim  of 
damages  against  the  landlord,  but  that  the  principal  tenant  had, 
which  he  was  bound  to  insist  in,  and  to  communicate  a  proportion 
of  the  amount  to  the  subtenant.  The  principal  tenant  sued  the 
landlord  in  his  own  name,  founding  on  his  obligation  to  account  to 
the  subtenant.  A  creditor  of  the  subtenant  arrested  in  the  hands  of 
the  principal  tenant  pending  the  action  of  damages,  but  previously 
[259]  to  recovery  or  liquidation.  In  a  competition  with  another 
arrestment  in  the  principal  tenant's  hands,  subsequent  to  the  re- 
covery of  damages,  it  was  decided  that  the  prior  arrestment  was 
preferable,  because  the  subtenant  had,  previous  to  the  recovery  of 
damages,  a  vested  right  in  the  damages,  for  which  the  tenant  was 
bound  to  account.^ 


Section  III. — Extent  and  Duration  op  Warrandice. 

Notwithstanding  the  comprehensive  terms  of  the  clause  of 
warrandice,  there  are  certain  exceptions ;  and  there  is  a  time  after 
which  it  ceases  to  be  operative. 

Art.  1.—  1*^>  I^oss  arising  from  legislative  acts,  or  legal  responsibilities, 

'^'*^-       does  not  fall  within  the  operation  of  warrandice.^    In  conformity, 

it  was  ruled  that  in  a  lease  of  a  salmon-fishery  taken  for  five  years 

New  laws    or  scasons,  during  the  currency  of  which  a  statute  was  passed  intro- 

JSjponsi-     ducing  a  uniform  period  of  close  time,  no  warrandice  was  incurred 

on  account  of  alleged  losses,  although  the  lessee  pleaded  that  the 

operation  of  the  statute  was  more  injurious  to  his  than  to  most 

other  fisheries,  and  deprived  him  of  one-third  of  the  produce.*    So, 

B  let  to  C  a  dwelling-house,  with  a  malt-barn,  kiln,  Ac,  warranting 

his  possession  against  any  stop  or  impediment  whatsoever;  but 

there  was  no  mention  in  the  lease  of  any  thirlage  of  the  subjects. 

A  claim  for  multures  having  been  made  against  C,  he  sued  B  in  an 


bUities. 


1  Smith  V,  Rogerson,  6  March  1832,  cause,  selected  from  different  branches  of 

F.C.  310, 10  S.  433.  law,  they  embody  a  general  rule,  but 

*  2  Stair,  iii.  46,  p.  257;  2  Ersk.  iii.  none  of  them  has  any  especial  refer- 

29;  1  Beirs  Com.  644,  and  cases  there  ence  to  the  law  of  landlord  and  tenant 
cited.    It  has  not  been  deemed  neces-         ^  Holiday  v.  Scott,  &c.,  20  May  1830 

sary  to  state  those  cases  in  detail,  be-  F.C.  668,  8  S.  831. 
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action  of  relief ;  it  was  decided  that  B  was  not  bound  to  relieve  0 
of  the  thirlage.^  A  doubt  may  exist  as  to  the  soundness  of  this 
decision ;  for  although  subjection  to  thirlage  is  a  legal  responsi- 
bility, yet  its  operation  in  each  instance  must  be  dependent  upon 
fact,  which  must  be  known  to  the  landlord,  and  which  it  cannot 
be  deemed  the  tenant  is  ex  lege  bound  to  have  ascertained.  The 
landlord,  therefore,  ought  to  be  obliged  to  mention  the  fact,  as  its 
existence  or  non-existence  may  materially  affect  the  transaction ; 
and  if  he  do  not,  a  claim  of  relief  to  the  extent  of  the  loss  seems 
in  equity  to  lie  against  him. 

[260]  And  2d,  there  is  no  warrandice  without  stipulation  against  Kesnits  of 
rights  arising  from  vicinage,  and  under  the  control  of  a  third  party."  So^d,  and" 
The  proprietor  of  a  bleachfield  took  from  the  tenant  of  a  neigh-  Jl^ti^.*^* 
bouring  farm  a  lease  of  the  water  on  the  farm,  with  power  to  carry 
it  in  any  direction  he  pleased.     A  conterminous  proprietor  inter- 
dicted the  lessee  from  diverting  the  course  of  the  water.    The  eflTect 
of  the  interdict  was  not  to  deprive  the  lessee  of  the  use  of  the 
water,  but  only  to  cause  it  to  run  in  a  particular  direction.    Alleging 
that  the  water  was  thus   polluted,  and  so  rendered  useless  for 
bleaching,  the  lessee  raised  an  action  of  damages  against  the  lessor. 
But  the  lessor  was  assoilzied,  because  the  lessee  had  not  been  de- 
prived of  the  water  by  any  act  or  deed  of  the  lessor ;  absolute  war- 
randice was  not  expressed,  and  it  was  not  implied,  as  the  lessor 
was  not  responsible  for  the  interruption  of  the  lessee's  operations 
by  a  third  party,  of  whose  right  to  interrupt  them  it  must  be  pre- 
sumed that  both  parties  were  cognisant  at  the  date  of  the  agree- 
ment.*   [On  a  similar  principle,  the  tenant  of  a  mill  and  water- 
power  was  held  not  entitled  to  recover  damages  from  his  landlord 
for  injury  done  to  his  water-power  by  obstructions  in  the  upper  part 
of  the  stream  by  a  party  to  whom  the  landlord  had,  subsequently 
to  the  lease,  granted  a  feu  of  the  land  where  these  obstructions  were 
erected.     It  was  held  that  there  were  no  sufficient  averments  that 
the  landlord  sanctioned  the  upper  heritor's  operations,  and  that  in 
the  absence  of  such  sanction  he  was  not  liable  under  the  clause  of 
warrandice  in  the  lease.     The  feu-contract  placed  the  feuar  in  the 
same  position  as  any  third  party  proprietor  of  land  on  the  stream, 
and,  moreover,  it  expressly  forbade  operations  that  might  be  preju- 
dicial to  the  tenant  of  the  mill.*]  ' 

So,  a  lessee  of  a  flat,  who  carried  on  a  trade  that  was  a  nuisance 
to  the  neighbourhood  and  dangerous  to  the  tenement,  but  of  which 

1  Symington  v,  Cranatoun,  1780,  Mor.         ^  Reid  v.  Shaw,  1822,  1  S.  334. 
16,637,  Hailes  844.  *  [Gardner  v.  Walker  &  Donald,  19 

s  Bell's  Com.  ut  sup.  July  1862,  24  D.  1430,  34  Jur.  600.] 
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he  did  not  acquaint  the  lessor  when  he  entered  into  the  contract, 
having  been  forced  by  authority  to  desist  from  carrying  on  his 
trade,  was  not  held  to  have  under  the  warrandice  any  claim 
against  the  lessor  for  loss  or  for  retention  or  abatement  of  rent.^ 
On  an  analogical  principle,  it  was  held  that  *' although  warrandice 
import  that  there  should  be  no  eviction  nor  pretender  to  the  pro- 
perty of  a  house  let  that  should  disturb  or  dispossess  the  tenant," 
it  will  not  extend  to  a  casual  accident  of  a  neighbour's  building, 
which,  though  it  encumbered  the  entry  to  the  house,  yet  did  not 
totally  obstruct  it.* 

Art.  2.—  The  right  of  action  on  warrandice  endures  until  extinguished  by 

i^^J^S^  *^®  negative  prescription.  The  Statute  1617,  c.  12,  enacts  that  all 
actions  of  warrandice  shall  prescribe,  not  from  the  date  of  the  obli* 
gation  whereupon  the  warrandice  is  sought,  "but  only  from  the 
date  of  the  distress  which  shall  prescribe  it  not  being  pursued 
within  forty  years,  as  said  is."  Mackenzie  assigns  as  the  ratio  that, 
until  distress,  they  who  have  such  rights  non  valent  agere?  Erskine 
says  that  the  prescription  of  such  alterations  shall  run,  not  from 
the  date  of  the  obligation  to  warrant,  but  from  the  actual  eviction, 
because  before  the  subject  is  evicted  there  can  be  no  room  to  sue 
[261]  upon  the  obligation,*  The  substitution  of  actual  eviction  for 
distress  must  be  deemed  erroneous,  because  at  variance  with  the 
statute  and  with  the  recognised  doctrine  that  distress  gives  a  right 
to  sue  under  warrandice.* 


CHAPTER    IX. 

BENT    CLAUSE. 

One  of  the  most  important  of  the  mutual  rights  and  obligations 
of  the  parties  is  the  right  of  the  landlord  to  receive,  and  the  obli- 
gation upon  the  tenant  to  pay,  the  rent,  or  to  give  the  other  con- 
siderations stipulated.  A  statement  has  already  been  given  of  the 
subjects  of  which  those  considerations  ordinarily  consist ;  and  their 
effects  as  between  a  lessee  and  a  singular  successor  have  also  been 
discussed."    There  shall  now  be  examined,  as  between  the  lessor 

^  Murray  v.  Baclumany  1776,  Moi.  ^  Supra^  sec  iL  of  this  chap*  yoL  iL 

16,636,  Hailes  677.  pp.  270,  271. 

2  Piers  V.  Black,  1680,  Mor.  16,605.  •  Supra,  book  iii.  chap  iv.  sec  2,  vol. 

'  Mackenzie's  Obs.  346.  i.  p.  386  ;  and  book  iii  chap.  z.  voL  L 

^  3  Enk.  vlL  36.  p.  473^  et  seq. 
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and  the  lessee  (including  assignees  and  sublessees),  the  modes  in 
which  rent  and  its  equivalents  are  ordinarily  constituted,  enforced, 
and  extinguished. 


Section  I. — Subject  is  Quoad  Eent  to  be  Dealt  with  as 

Unum  Quid. 

Where  the  lands  consist  principally  of  pasture,  with  a  com- 
paratively small  portion  of  arable  land,  the  farm  is  to  be  deemed 
pastoral,  and  the  rent  is  so  to  be  dealt  with,  and  it  may  be  deemed 
that  the  converse  also  holds  good.  Lands  were  occupied  principally 
as  sheep  farms  although  a  third  part  of  them  was  said  to  be  arable. 
A  slump  rent  was  payable  for  the  whole  farm  at  Martinmas.  A 
question  having  arisen  between  the  heir  and  executor  as  to  a  divi- 
sion of  the  rents,  it  was  laid  down  that  the  farm  must  be  held 
either  as  grass  or  com  totally,  and  that  the  produce  could  not  be 
divided.  Consequently,  the  rent  is  a  lump  rent  for  the  whole  farm, 
and  it  would  involve  inextricable  difficulties  if,  instead  of  attending 
to  the  general  character  and  destination  of  the  farm,  an  inquiry 
should  be  ordered  into  the  value  of  the  portions  respectively  under 
tillage  and  pasturage.^ 

This  doctrine  has  been  confirmed  in  a  recent  case,  where  the 
question  of  divisibility  or  indivisibility  arose  under  a  sequestration. 
A  farm  was  of  tliat  class  where  attempts  were  made  to  convert 
[262]  land  naturally  pastoral  into  arable.  There  the  attempt  was 
made,  but  a  small  portion  of  the  farm  only  had  been  so  converted. 
The  farm  was  let  on  a  lease  for  nineteen  years,  and  the  first  year's 
rent  was  made  payable  at  six  and  twelve  months  after  the  tenant's 
entry,  and  before  he  had  reaped  any  crop  from  the  arable  portion 
of  the  farm.  The  rent  of  the  first  year  was  paid ;  the  second  year's 
rent  not  having  been  paid,  the  landlord  sequestrated  the  whole 
stock  on  the  farm.  This  crop,  although  the  growth  of  the  second 
year  after  the  entry  of  the  tenant,  was  the  first  which  he  had 
reaped.  The  tenant  objected  to  this  proceeding  by  reason  that  the 
first  rent  paid  by  him,  at  whatever  conventional  term  it  was  paid, 
was  due  for  the  first  crop  which  he  had  reaped,  and  that  the  first 
rent  having  been  paid,  the  first  crop  could  not  be  sequestrated  for 
any  other  rent.  The  Court  held,/r«^,  that  the  farm  must  be  dealt 
with  as  wholly  pastoral ;  and  second,  that  the  rent  could  not  be 
divided  so  as  to  allow  a  portion  of  it  to  that  part  of  the  farm  which 

^  Petley  v.  Mackenzie,  1805,  Hume  186,  per  Lord  Pr.  Campbell. 
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was  arable,  and  therefore  that  the  sequestration  was  not  objection- 
able by  reason  of  its  including  the  arable  portion,  although  that 
portion  was  the  first  crop  reaped  after  entry,  while  the  sequestration 
was  for  the  rent  of  the  second  year.^ 


Section  II. — Money  Rent. 

The  definition  of  rent  varies  according  to  the  different  subjects 
for  which  it  is  payable. 

In  a  lease  of  lands  it  is  that  portion  of  the  produce  or  its 
value  which  remains  for  the  landlord  after  all  the  outgoings  of 
cultivation  are  defrayed,  including  the  profits  of  the  capital  em- 
ployed, according  to  the  ordinary  rate  of  the  profits  of  stock.* 
mam.  A  similar  definition  applies  to  minerals,  substituting  working 

Hoosea.  for  cultivation.  In  houses  it  must  consist  of  a  return,  according 
to  the  market-rate  of  interest,  sufficient  to  pay  the  ground-rent 
and  the  ordinary  profits  of  the  capital  employed  in  building.* 
Money  is  the  commodity  in  which  rent  is  almost  always  payable; 
but  the  mode  of  constituting  or  adjusting  the  amount  has  of  late 
years  varied  considerably  with  relation  to  the  rent  of  land.  Either 
a  precise  sum  has  been  made  payable  at  specified  periods,  or  a 
certain  portion  of  grain  converted  into  money,  commonly  accord- 
ing to  a  maximum  and  minimum  rate,  or  a  portion  in  money  and 
[263]  a  portion  in  grain  so  converted.*  Tlie  second,  and  conse- 
quently the  third,  of  these  modes  shall  be  considered  when  treating 
of  grain  rent ;  and  money  rent,  in  its  strict  acceptation,  and  as 
applicable  generally,  shall  be  examined  here. 

Art.  1.--  Although  there  be  no  regular  lease,  yet,  if  the  existence  of  that 

rwt^oM^  contract  be  implied,  there  arises  a  liability  for  rent  which  will  be 
^^jjfj^jl     estimated  according  to  the  real  worth  of  the  subject,  and  cannot  be 
pendent^  of  satisfied  by  a  tender  of  actual  profits.    First,  In  an  action  for  rent 
'^^^^  under  a  verbal  lease,  the  real  worth  of  the  lands  was  presumed  to 
be  the  rent  agreed  upon,  unless  the  tenant  could  prove  an  agree- 
ment for  a  lesser  duty.^    And  Second,  The  vendors  of  a  cotton-mill 
had  been  authorised  by  the  buyers  to  let  it  for  such  a  rent  as  could 

« 

^  Q.  &  A.  M'Clymont  v.  Cathcart,  14  definition  of  rent,  and  "without  relation 

July  1848,  10  D.  1489,  20  Jur.  557.  to  those  differences  as  to  its  component 

*  1  Bell's  Com.  71;  M'OuUoch's  Princ.  parts  which  exist  among  writers  on  the 

of  Pol.  Econ.  265-6;  Say's  Pol.  Econ.  subject 

177-8;  Malthas'  Princ  Pol.  Econ.  216.  *  App.  Nos.  ii.  and  iii. 

«  Smith's  Wealth  of  Nations,  282-3.  «  Young  v.  Cockburn,    1674,    Mor. 

The  Author,  of  course,  refers  to  trea-  11,624. 
tises  on  political  economy  for  the  broad 
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be  obtained ;  and,  on  failing  to  get  a  tenant,  had  themselves  entered 
into  possession  and  worked  the  mill.  It  was  held  that  they  were 
liable  for  rent  for  tlie  time  during  which  the  mill  was  occupied  by 
them,  and  that  they  could  not  relieve  themselves  from  the  obliga- 
tion by  paying  to  the  proprietors  certain  small  profits  made  by 
them,  which  they  tendered  on  the  allegation  that  they  had  entered 
into  possession  and  worked  the  mill  for  behoof  of  the  purchasers, 
in  implement  of  an  alleged  obligation  on  their  part,  arising  under  a 
clause  in  the  missive  of  sale,  by  which  they  were  bound  to  keep  in 
repair  (until  the  instalments  of  the  price  should  be  paid)  the  small 
moveable  macljinery  furnished  by  a  preceding  tenant,  which  they 
themselves  purchased.^  [So,  a  party  in  possession  of  shootings 
under  a  lease  ultimately  found  invalid,  was  held  liable  in  the 
amount  of  rent  stipulated  in  that  lease,  as  a  reasonable  considera- 
tion for  his  possession.^] 

The  rule  is  that  the  lessee  must  take  upon  himself  the  risk  Art.  2.— 
attending  the  stipulated  mode  of  payment.     If  the  lease  simply  u^l^^iSL 
condition  that  payment  is  to  be  made,  it  is  incumbent  on  the-^,^^ 
lessee  to   take  care  that  the  monies  be  duly  delivered   to  the  ^*^ 
lessor  or  his  known  agent.     If  there  be  no  time  or  place  specified, 
delivery  should  be  made  upon  the  ground  of  the  lands  or  upon  the 
premises.*    But  if  there  be,  delivery  must  be  made  at  that  time 
and  place. 

All  risks   arising  from  miscarriage,  embezzlement,   or  other  BibIdi  of 
causes  of  non-delivery,  attach  to  tlie  tenant,  who  must  provide  the  Srefj^StenS!' 
means  of  fulfilling  his  obligation.      Even  in  cases  of  a  more  j^^^^*^^" 
unusual  kind,  in  which  transmission  is  attended  with  more  risk, 
the  liability  of  the  tenant  remains  in  [264]  full  force.     1«^,  If 
money  rent  shall  be  made  payable  at  the  option  of  the  landlord  in 
Edinburgh,  London,  or  any  other  distant  place,  the  tenant  remains 
responsible,  as  tlie  legal  consequence  of  this  stipulation  is  to  sub- 
ject the  tenant  to  the  risk  of  remitting  the  money  to  the  place  of 
payment.     And  therefore,  2c?,  Were  the  tenant  to  send  his  remit- 
tance by  a  bill,  and  were  the  house  on  which  it  was  drawn  to  fail, 
he  would  not  be  liberated.*    Through  whatever  number  of  inter- 
mediate agents  the  remittance  should  be  made,  there  would  be  the 
fiame  legal  result. 

But,  e  converao^  the  obligation  can  never  be  construed  directly 
or  indirectly,  so  as  to  subject  the  tenant  in  double  payment  of  the 

1  Wilson,  &c.,  V.  Pollock,  Gilmour,  &         «  2  Craig,  iii  37. 
Co.,  13  Nov.  1827,  6  S.  3.  *  1  Bell  on  Leases,  225. 

«  [E.  of  Fife.  v.  Wilson,  24  Dec  1864, 
Z  Macph.  323.] 
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rent.  Thus,  a  tenant  obliged  himself,  in  a  bond  with  his  land- 
lord, to  pay  to  a  creditor  of  his  landlord  a  sum  annually  out  of  his 
rent,  according  as  the  landlord  should  direct.  A  charge  was  given 
by  the  creditor  to  make  payment  in  terms  of  the  bond.  Another 
creditor  having,  by  virtue  of  an  apprising,  claimed  the  whole  of  the 
rent,  it  was  held  that,  notwithstanding  the  obligation  to  pay  to 
the  creditor  specified,  the  tenant  could  be  obliged  to  pay  to  one 
only,  and  therefore  that  the  claimants  must  adjust  their  preference, 
while  the  lessee  must  pay  to  the  one  who  should  be  found  to  have 
the  preferable  right  to  the  rents.^ 


Section  III. — Retention  of  Rent. 

As  in  law  compensation  is  equipollent  with  payment,*  where  a 
lessee  effectually  pleads  compensation  the  landlord's  right  to  tlie 
rent  is  extinguished,  and  therefore  compensation  must  be  dis- 
cussed hereafter  as  one  of  the  modes  of  extinguishing  rent.  But 
retention  being  a  suspension  of  the  obligation  until  the  performance 
of  a  counter  obligation,*  the  right  to  demand  payment  upon  counter 
performance  is  implied,  and  therefore  retention  shall  be  discussed 
here. 
Receirt  The  doctrine  of  retention  of  rent,  in  itself  important,  demands 

SonTo?"     grave  consideration,  as  there  have  been  recent  indications  of  a 
doctrine  of  purpose  of  deviating  from  the  older  rule  of  law,  or  at  least  of 
rent      °   modifying  it  materially.     Hume  developes  the  doctrine  with  force 
and  clearness,  but  with  great  caution,  embodying  in  his  dissertation 
the  safeguards  which  he  deems  to  be  requisite.    "  Where,"  he  says, 
Hnxne.        [265]  "  a  heritor  let  his  lands,  and  fails  to  build  houses  or  inclose 
the  lands,  or  the  like,  as  conditioned  in  the  tack,  the  plea  of  reten- 
tion applies  as  in  the  case  of  other  mutual  contracts,  and  entitles 
the  tenant  to  withhold  his  rent  as  a-  security  for  his  damages,  and 
a  means  withal  of  constraining  the  landlord  to  perform.    To  be 
quite  fair  and  equitable,  this  sort  of  retention  must,  however,  be 
allowed  under  certain  limitations  only,  which  spring  out  of  the 
situation  of  the  contracting  parties  and  the  condition  of  the  con- 
tract, as  extending  to  a  series  of  future  years."    The  necessary  modi- 
fications are  then  stated.    Firsty  The  tenant  cannot  retain  the  rents 

1  Cochrane  v.  Hamilton,  1630,  Mor.  of  accounting   between   landlord  and 

2819.    In  8  S.  436,  is  reported  the  case  tenant. 

of  Gordon's  Trs.  v.  Williamson;  and  in  *  1  Stair,  xviii.  6;  2  BelPs  Com.  124. 

9  S.  387,  and  3  D.  and  A.  169,  3  Feb.  Hodge  v.  Brown,  1664,  Mor.  2651. 

1831,  the  same  case  is  noted;  but  it  in-  ^  1   Stair,  xviii.  7;  3  Ersk.  iv.  20; 

Yolves  no  principle,  being  one  merely  Bell's  Com.,  ut  sup. 


B.  V.  o.  IX.  8.  m.]  MONET  RENT — RETENTION.  281 

in  successive  years,  or  make  an  indefinite  demand ;  but  his  claim 
is  to  be  restricted  to  the  amount  of  ascertained  damage.  Second^ 
Where,  as  in  the  case  of  an  obh'gation  to  inclose  or  otherwise 
meliorate,  there  has  been  no  plan  or  assigned  term  of  performance, 
the  tenant  must  put  the  landlord  on  his  guard  by  a  timeful  and 
urgent  demand  for  implement,  through  a  notarial  protest  or  the 
like,  accompanied  with  exhibition  of  a  plan  of  inclosure.  And 
Third,  If  the  damages  are  illiquid  and  of  a  doubtful  character,  and  it 
the  lease  be  current  for  a  series  of  years,  the  plea  of  retention  is  to 
be  admitted  with  more  difficulty,  and  confined  within  narrower 
bounds.  But  Fourth^  The  plea  is  more  favourable  where  it  is 
applied  towards  the  issue  only  of  the  lease  and  to  the  rent  of  the 
last  year,  supposing  always  that  the  ground  of  claim  has  arisen 
recently,  or  if  it  be  older,  that  the  tenant  has  been  serious  and 
urgent  for  it  in  former  years.  He  has  not  other  real  security  for 
his  damages,  as  he  cannot  keep  possession  beyond  the  stipulated 
term,  and  as  he  must  remove  if  he  has  been  regularly  warned.^ 

In  practically  applying  this  doctrine,  the  Courts  have  given  a  Decisions. 
series  of   decisions   which   may  be  deemed   to   be   defective  in 
uniformity. 

The  cases  in  which  a  lessee  is  entitled  to  retain  the  rents  in 
order  to  enforce  performance  of  the  landlord's  counter  obligations 
contained  in  the  lease,  or  to  enforce  payment  of  a  sum  stipulated 
in  the  lease  for  meliorations,  have  been  already  detailed.^  At  one 
time  it  was  held  that  tenants  could  not  be  obliged  to  pay  their 
rents  where  they  had  clear  grounds  of  retention  for  damages 
relating  to  the  subject  let,  though  they  could  not  be  instantly 
verified.^ 

But  retention  has  been  refused  where  the  claim  was  rested  Retention 
upon  consequential  or  illiquid  damage.    Where,  during  the  currency  ?or  iul^^d* 
of  the  first  year,  damages  and  consequent  retention  were  claimed  ^JT*  ®^ 
for  the  want  of  a  steading  and  a  portion  of  pasturage,  the  retention 
as  being  for  illiquid  damage  was  refused.*    Bo,  the  lessee  of  an  inn 
[266]  claimed  damages  in  consequence  of  an  alteration  of  the  line 
of  road,  and  insisted  upon  retaining  the  rent.     But  the  plea  of 
retention  was  repelled.*    So,  where  (as  in  a  previous  case)  damages 
were  alleged  to  have  been  sustained  in  consequence  of  the  lessee' 
not  having  had  a  sufficient  farm-steading,  the  claim  was  overruled, 
because  the  rents  admitted  to  be  due  could  not  be  retained  in  com- 


»  Obfl.  in    Bowie  v.  Dimcan,  1807,  *  Buchan  v,  Leith,  1708,  4  B.  S.  716. 

Hnme  839.  *  Bowie  t;.  Duncan,  1807,  Hnme  839. 

'  Swpra^  chap.  vii.  sec.  5  of  thiB  book,  ^  Brown  and  Thomson  v»  Gardner, 

YoL  ii.  p.  1823,  2  S.  319. 256. 
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Tenant's  ^^  ^  Comparatively  recent  case  tlie  doctrine  of  the  construo- 

wi^*r*V^^  tion  of  payment  in  kind,  and  of  the  rule  of  liability  upon  failure, 
deUver  was  examined  and  settled.  The  rent  stipulated  was  three  bolls  of 
^^^^  oatmeal  per  acre,  at  eight  stones  weight  per  boll  of  each  acre,  pay- 
able yearly.  An  arrangement  was  made  that  during  the  life  of 
tlie  lessor  the  grain  rent  should  be  converted  according  to  the  fiars 
prices.  After  his  death  this  arrangement  continued  for  one  year, 
and  subsequently  there  was  much  unsuccessful  communing  as  to  a 
new  arrangement  for  conversion.  A  demand  was  made  for  delivery 
of  the  ipsa  corpora.  The  Court  held  that,  in  terms  of  the  lease, 
the  lessee  was  bound,  and,  as  sufficient  implement  of  the  obliga- 
tion, entitled  annually  to  make  actual  delivery  in  kind  debito 
tempo7*e  of  the  quantity  specified,  and  that  the  lessor  had  not  a 
right  to  require  that  it  should  be  the  produce  of  the  land  let,  but 
only  a  fair  marketable  commodity  of  good  quality,  and  of  the 
weight  specified.  But,  under  the  circumstances,  they  held  that  the 
lessee  was  liable  only  for  the  fiars  prices,  according  to  the  arrange- 
ment made  during  the  lessor  s  life.  The  Judges  were  agreed  as  to 
the  general  principle,  that  where  a  tenant  whose  rent  is  payable  in 
kind  fails  to  offer  it  within  the  stipulated  time,  he  subjects  him- 
self in  payment  at  the  selling  prices ;  but  that  the  rule  could  not 
hold  good  in  the  actual  case,  as  there  was  no  fault  on  the  lessee's 
part,  the  non-delivery  having  been  owing  to  the  communings 
between  the  parties  as  to  a  settlement  of  the  terms  of  conversion.^ 
The  ratio  of  the  exception  proves  that  refusal  by  the  lessor  is 
not  necessary,  but  that  delay  to  which  he  is  a  party  renders  the 
fiars  prices  only  exigible. 
Special  There  are  two  decisions  which  must  be  dealt  with  specially. 

<^*^-  First,  It  was  held  that  a  tenant  being  bound  by  his  tack  "  for  so 
many  bolls  at  £8  per  boll,"  is  not  entitled  to  choose  whether  he 
will  deliver  the  grain  or  pay  at  the  rate  of  £8  per  boll,  the  import 
being  that  he  is  to  pay  at  least  £8  per  boll,  be  the  grain  ever  so 
cheap.^  The  soundness  of  this  ancient  judgment  may  be  doubted, 
but  by  reason  of  the  precise  phraseology  of  modern  leases  it  is  not 
likely  to  be  relied  on  as  a  precedent.  Second,  According  to  the 
terms  of  a  lease,  the  rent  payable  was  a  quantity  of  grain  specified, 
convertible  into  money  according  to  the  fiars  prices.  The  lessee 
possessed  and  so  paid  for  some  years,  but  it  was  held  that,  by 
reason  [272]  of  a  series  of  transactions,  the  grain-rent  was  changed 
into  a  fixed  money  rent,  and  that  the  conversion  was  proved.* 

1  E.  of  Elgin  V.  Wellwood,  11  Jon.     D.  747,  25  Jur.  449.    The  details  of 
1825,  3  S.  422.  this  case  are  given  in  book  iii.  chap.  iv. 

2  Kerr  r.  Thomson,  1650, 1  B.  S.  472.     sec  1,  voL  L  p.  376. 
8  Baillie  v.  Eraser,  15  June  1853,  16 
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In  adjusting  grain  rent  according  to  stipulated  measures,  the  6  Geo.  IV, 
5  Greo.  IV.  c.  74,  introducing  uniformity  of  weights  and  measures,  Uniform 
has  iLOt  been  held  imperative.  Parties  entered  into  missives  of^^^J^^ 
lease,  in  which  the  rent  was  fixed  at  a  half  boll  of  wheat,  three 
firlots  of  barley,  and  six  pecks  of  oats,  for  each  Scotch  acre,  payable 
by  the  fiars  prices ;  but  the  proportions  were  not  expressed  which 
these  several  measures  bore  to  the  imperial  standard  measure. 
The  tenant  entered  into  possession.  Afterwards  the  landlord, 
under  whose  direction  the  lease  had  been  framed,  raised  an  action 
of  reduction  of  the  lease,  in  which  he  libelled  upon  the  15th 
section  of  the  5  Geo.  IV.  c.  74.  The  tenor  of  that  section  is,  that 
all  contracts,  bargains,  sales,  and  dealings,  for  any  goods,  wares, 
merchandise,  or  other  thing  to  be  sold,  delivered,  done,  or  agreed 
for  by  weight  or  measure,  where  no  special  agreement  shall  be 
made  to  the  contrary,  shall  be  deemed  to  be  made  according  to  the 
standard  weights  and  measures  ascertained  by  the  Act ;  and  that 
where  there  is  any  special  agreement  with  reference  to  any  local 
weight  or  measure,  the  proportion  to  the  statutory  weight  or 
measure  shall  be  expressed,  under  the  sanction  of  nullity.  The 
17th  and  18th  sections  of  the  statute,  relative  to  contracts  for  rents, 
were  pleaded,  but  not  libelled  upon.  In  defence  it  was  pleaded 
(Ist)  that  the  statute  did  Hot  apply  to  contracts  of  lease  in  Scot- 
land ;  and  (2d)  that  the  pursuer  was  barred  personali  exceptione 
from  taking  the  objection.  An  opinion  was  expressed  that  the 
latter  plea  would  have  been  suflScient,  but  the  decision  turned 
npon  the  application  of  the  statute.  The  gist  of  the  reasons  for 
holding  it  inapplicable  was,  that  the  phraseology  of  the  15th 
section  (which  must  rule  the  case)  did  not  comprehend  leases,  as 
the  terms  prestations,  rents,  or  reddendos,  were  not  used,  and  the 
generality  of  the  phrases,  "  other  thing  to  be  done  or  agreed  for," 
&c.,  and  "  all  agreements,*'  was  controlled  by  the  enumeration  of 
transactions  different  from  leases.  The  purport  of  the  15th 
section  was  corroborated  by  the  9th,  which  contained  the  same 
phraseology.  Nor  did  the  17th  or  18th  sections  alter  the  con- 
struction, as  the  17th  relates  to  England  only ;  and  in  the  18th, 
which  relates  to  Scotland,  the  word  "  existing"  is  not  used.  In- 
dependently, it  was  laid  down  that  possession  having  followed, 
the  doctrine  of  rei  interventtcs  operated,  which,  as  it  overruled  the 
sanction  of  nullity  in  other  statutes,  must  have  the  same  effect 
here.^ 

1  Henry  v.  M'Ewan,  26  May  1832,     aff.  9  Aug.  1834,7  W.  and  S.  411.    [See 
F.C.  430,  10  S.  672,  6  D.  and  A.  308;     below,  p.  298.] 
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Section  II. — Fiabs. 


Origin  of 
fian. 


"Sheriff 
fian." 


[273]  In  the  preceding  section  reference  was  made  to  the  fiars 
prices  as  the  ordinary  standard  according  to  which  grain  rents  are 
regulated.  Notwithstanding  the  difficulties  which  attach  to  a 
proper  adjustment  of  rent  of  this  description,  it  is  understood  that 
it  is  upon  the  increase,  either  as  to  the  sole  return,  or  combined 
with  a  certain  proportion  of  money  rent.  A  knowledge  of  the 
rules  according  to  which  the  fiars  prices  are  or  ought  to  be  adjusted, 
together  with  the  modifications  to  which  in  practice  those  rules  are 
subjected,  has  become  of  importance. 

No  certain  information  appears  to  exist  of  the  origin  of  the 
"  fiars."^  The  object  of  the  institution  was  to  ascertain  the  value 
of  the  Crown  rents  exigible  in  grain.  Information  as  to  the  prices 
of  grain  was  obtained  by  the  Sheriffs  within  their  respective 
counties,  and  by  them  laid  before  the  Lords  of  Exchequer,  by 
whom  the  fiars  or  averages  were  struck  as  applicable  to  each 
county.*  By  the  Statute  1584,  c.  22,  relative  to  stipends  "and 
eschewing  of  the  abuse  of  the  diversity  of  prices,"  "  a  commission 
was  granted  to  the  Auditors  of  Exchequer  to  sett  and  appoint 
certaine  indifferent  commoun  prices,  as  neir  as  may  be  to  the  feires 
of  the  countreis.*'*  Fiars  appear  also  to  have  been  struck  by  the 
commissaries*  at  an  early  period,  probably  for  the  purpose  of 
adjusting  the  bishops'  rents. 

The  duty  of  striking  the  fiars  was  afterwards  devolved  on  the 
Sheriffs,  who  in  most  instances  appear  to  have  performed  it  with 
the  aid  of  a  jury.  The  year  1617  is  the  earliest  date  to  which  the 
"Sheriff  fiars"  have  been  traced  in  any  shire.*  There  exists  a 
record  of  the  fiars  in  East  Lothian  (the  earliest  record  known), 
which  commences  with  the  year  1626.*  During  the  subsequent 
century  little  detailed  information  has  been  [274]  discovered 
regarding  the  procedure  in  use ;  but  the  decisions  relative  to  the 


^  Jamieson,  in  his  Etymological  Scot- 
tish Dictionary,  says  that  the  word 
"fian''  is  of  Gothic  origin,  "and  is  a 
term  including  eveiy  species  of  wealth, 
real  or  fictitious.  "  Fiars  "  has  also  been 
deemed  to  be  derived  from  an  old 
French  word  "  feur,"  which  in  all  dic- 
tionaries is  translated  "proportion  or 
average."  "An  Historical  account  of 
the  Fiars  in  ScoUand,"  by  George  Pater- 
son,  Esq.,  Advocate.  This  treatise  may 
be  consulted  with  advantage* 

>  Session  Papers  in  Kxlou  and  Co.  v. 


Law,  %U  infra,  Ans.  p.  12;  1  Connell  on 
Tithes,  431.  Mudie  v.  Cndgie,  1685, 
Mor.  4419,  3  R  S.  672.  Brewers  in 
Edinbui^h  t7.  Sheriff-Deputes  of  Edin., 
1712,  Mor.  7463.  Lewars  v.  E.  of  Had- 
dington and  Deputes,  1725,  Mor.  7464. 
'  Scots  Acts.  loL  ed.  303. 

*  Connell,  tU  suv.  and  App.  No.  33. 
**  Chalmers*  Caledonia,  317.       Con- 
nell, iU  sup, 

*  Transactions   of   the    Antiquarian 
Society  of  Scotland,  voL  L  p.  91. 
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fiars  prices  as  the  legal  standard  of  value  appear  to  have  fluctuated. 
In  one  case,  on  the  plea  that  the  fiars  prices  were  "  far  above  the 
true  prices,  being  penal,  made  only  to  force  the  King's  tenants  to 
pay  their  rents,"  the  Lords  ordained  the  current  prices  at  which 
the  victual  in  the  county  was  in  use  to  be  sold  yearly  to  be  the 
rule,  and  allowed  a  proof.'  But  in  a  subsequent  case  it  was  held 
that  the  fiars  of  the  year  formed  the  legal  price  known  and  ac- 
knowledged by  law.^  A  reduction  of  "  Sheriff  fiars"  having  been 
brought,  as  having  been  made  without  an  inquest,  and  as  being 
exorbitant,  combined  with  the  conclusion  that  the  Lords  should 
bring  the  same  to  the  true  standard,  the  Lords  refused  to  take  cog- 
nisance, because  the  Sheriffs  were  only  accountable  to  Her  Majesty 
for  any  abuse  or  neglect  therein.* 

On  the  21st  of  December  1723  the  Lords  of  Council  and  Ses-  a.  of  s.  21 
sion,  without  the  previous  authority  of  the  Legislature,  made  an 
Act  of  Sederunt  "  declaring  and  appointing  the  manner  of  striking 
the  Sheriff  fiars."  The  preamble  bears,  "that  the  use  of  the 
Sheriff  fiars  is  to  liquidate  the  price  of  victual  In  divers  processes 
that  come  before  the  Lords  of  Council  and  Session,  and  the  sub- 
ordinate judicatories ;"  and  that  there  was  a  general  complaint 
that  the  fiars  were  struck  by  the  Sheriffs  in  some  instances  without 
due  inquiry  into  the  current  and  just  prices ;  in  others  without  laying 
sufficient  evidence  before  the  jury ;  and  in  others  without  a  jury. 

The  remedy  enacted  was  in  substance — Isty  That  betwixt  the 
4th  and  29th  of  February  (old  style)  the  Sheriff  shall  summon  a 
competent  number  of  persons  living  within  the  sheriffdom  "  who 
have  knowledge  and  experience  of  the  prices  and  trade  of  victual 
in  these  bounds,"  from  whom  a  jury  of  fifteen  shall  be  chosen,  in- 
cluding not  fewer  than  eight  heritors.  2c?,  The  jury  shall  return 
their  verdict  on  the  evidence  underwritten,  or  their  own  proper 
knowledge  concerning  the  fiars  for  the  preceding  crop  of  every  kind 
of  victual  3d,  The  Sheriff  shall  adduce  witnesses  and  all  other 
good  evidence  concerning  the  prices,  especially  since  the  Ist  of 
November  immediately  preceding ;  and  also  adduce  all  other  good 
grounds  or  arguments  as  to  what  ought  to  be  established  as  the  just 
fiars  prices.  4^A,  Any  person  present  may  offer  inlormation  to  the 
jury.  5th,  In  default  of  sufficient  evidence,  the  Sheriff  may  adjourn 
the  inquest.  Gth,  The  jury  must  return  their  verdict  on  oath,  and 
the  Sheriff  shall,  "  on  or  before  the  1st  day  of  March  (old  style), 
pronounce  and  give  forth  sentence  according  to  the  said  verdict, 
determining  and  fixing  the  fiars  prices  for  crop  preceding  of 

1  Mudie  V,  Craigie,  1686,  ut  9up.  •  Brewers  in  Edin.  v,  Sheriffs-Depute 

^  Lady  Samford  v,  Lcdrd,  1686,  Mor.     of  EdiiL,  tU  sup. 
4413. 
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each  kind  of  victual  [275]  of  the  product  of  that  sheriffdom.*'  Ithy 
Different  fiars  are  to  be  struck  according  to  the  different  qualities 
of  victual,  **  which  experience  has  shown  to  he  good  and  profitable." 
8^A,  The  fiars  shall  be  recorded  and  extracts  given.  And  9^A,  The 
Sheriffs  and  their  clerks  are  strictly  required  punctually  to  observe 
the  premises.^ 
Ai  of  &  In  consequence  of  the  surcease  of  the  commissions  of  the  Sheriffs 

by  a  demise  of  the  Crown,  the  Court,  by  an  Act  of  Sederunt,  29th 
February  1728,  authorised  the  Sheriffs,  within  twenty  days  after 
the  renewal  of  their  commissions,  "  to  proceed  and  determine  the 
fiar  prices  of  all  grains  of  victual  giowing  within  their  respective 
shires,  for  the  last  crop  and  year  1727,  as  is  particularly  directed  in 
the  said  former  Act  of  Sederunt."* 
Jurisdiction  Although  in  1712  the  Court  of  Session  held  that  they  had  no 
8M(au  °  jurisdiction  relative  to  the  fiars,  they  appear,  subsequently  to  the 
Act  of  Sederunt  1723,  to  have  deemed  their  jurisdiction  to  be  un- 
doubted ;  for  in  1725,  a  reduction  of  the  fiars  of  East  Lothian 
having  been  brought  by  reason  of  their  exorbitancy  and  of  the 
non-observance  of  the  Act  of  Sederunt,  the  Court  overruled  the 
objection  formerly  recognised  by  them,  and  sustained  themselves  as 
judges.'  Immediately  afterwards  they  disregarded  the  fiars  prices 
as  the  legal  standard,  and  found  that  the  current  prices  must  be 
the  rule,  and  that  the  fiars  are  only  to  be  laid  hold  upon  when  no 
other  proof  can  be  had  of  the  real  value.*  Although  the  Court  had 
sustained  their  jurisdiction,  they  did  not  deem  that  the  non-ob- 
servance of  the  Act  of  Sederunt  formed  a  valid  objection.  A  bill 
of  suspension  was  presented,  on  the  grounds  that  the  fiars  were 
exorbitantly  high ;  that  the  jury  was  not  summoned  before  the 
20th  of  February,  as  the  Act  of  Sederunt  directs ;  that  the  jury 
were  not  put  on  oath ;  that  none  of  them  were  landed  men ;  and 
that  they  did  not  examine  a  single  witness.  The  Act  of  Sederunt 
was  said  to  be  in  desuetude.  The  Lords  repelled  the  reasons  of 
suspension.* 
Bi^niton  Bankton*  and  Erskine^  indicate  no  doubt  of  the  powers  of  the 

andEnkiiie.  (jourt  to  make  the  Act  of  Sederunt  of  1723,  and  hold  it  to  be  valid 
and  in  observance.  A  subsequent  writer  takes  the  same  view;* 
and  another  says  that  doubts  of  the  powers  of  the  Court  have  been 
entertained.® 

1  Acts  of  Sederunt,  p.  278  ;    Alex-  *  Treasurer  of  Aberdeen  v.  Qoidon, 

ander's  Abridg.  56.  1760,  Mor.  4416. 

«  Acts  of  SederuBt,  p.  290  ;    Alex-  •  4  Bankt.  xiv.  20. 

ander's  Abridg.  60.  ^  1  Erak.  iv.  6. 

'  Lewars  v.  E.  of  HaddiDgton  and  his  ^2  Hutch.  Jus.  Peace,  98-9. 

Deputes,  id  sup.  •  1  Connell  on  Tithes,  432. 

*  Henderson  v.  Hendeison,  1734,  Mor. 
4415. 
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The  decision  last  cited  shows  that  the  Act  was  partially  in  dis-  Disuse  of 
use,  and  that  the  Court  did  not  consider  as  imperative  its  provisions,  sedenmi^ 
which  amounted  nearly  to  a  practical  abrogation.  In  a  case  which  ^^^' 
afterwards  arose  the  Act  was  virtually  declared  to  [276]  have  been 
vltra  vires  of  the  Court,  and  therefore  ineffectual.  An  action  of  re- 
duction of  the  Sheriff  fiaxs  of  Haddingtonshire  was  brought  on  the 
ground  that  they  were  erroneous,  and  not  in  terms  of  the  Act  of 
Sederunt.  The  Act  had  never  been  in  observance  in  the  county  of 
Haddington,  and  different  modes  of  fixing  the  fiars  prices  had  been 
in  use.  Ultimately  a  determinate  mode  was  adopted,  but  it  was 
not  conformable  even  with  the  most  .important  provision  of  the  Act 
of  Sederunt,  as  the  Sheriff  did  not  call  a  jury,  but  himself  adduced 
the  evidence  and  decided  on  its  import.  The  objection  to  the 
power  of  the  Court  to  make  the  Act,  and  its  consequent  invalidity, 
was  fully  argued.  In  the  interlocutor  of  the  Lord  Ordinary  it  was 
«aid  that  the  method  laid  down  by  the  Act  "  was  found  by  experi- 
ence to  be  attended  with  so  many  difficulties  that  it  has  gone  into- 
desuetude."  All  of  the  Judges  "  agreed  that  the  method  of  striking 
the  tiars  in  East  Lothian  was  by  much  the  best.  Doubts  also 
were  thrown  out  as  to  the  power  and  authority  of  the  Act  of  Sede- 
runt as  a  general  directory  law ;  and,  at  any  rate,  as  it  had  never 
been  observed  in  this  county,  it  could  not  be  founded  on  as  fixing 
the  rule."  The  reasons  of  reduction  were  repelled,  and  the  defenders 
assoilzied.^ 

On  the  14th  of  November  1816  the  Court  made  an  "  Act  of  a.  of  s.  u 
Sederunt  declaring  and  appointing  the  manner  of  striking  the  fiars  °^' 
in  the  Stewartry  of  Orkney  and  Zetland."  The  preamble  sets  forth 
the  Act  of  Sederunt  of  1723 ;  makes  certain  variations  on  it  relative 
to  Orkney  and  Zetland  ;  and  then  "  the  Lords  renew  the  Act,"  and 
declare  that  it  shall  be  obligatory  on  the  Sheriff  of  Orkney  in  all 
other  respects.*  No  statutory  authority  for  making  this  Act  of 
Sederunt  is  set  forth  in  the  Act  itself,  nor  has  any  been  traced  ; 
iind  it  does  not  appear  whether  the  case  of  Haddingtonshire  was 
under  the  consideration  of  the  Court. 

Two  attempts  were  subsequently  made,  but  without  success.  Cues  as  to 
to  obtain  the  interposition  of  the  Court  of  Session  as  to  the  mode  ^Miipf^, 
of  striking  the  fiars.     The  fiars  prices  of  Haddingtonshire  had  (as 
already  stated)  been  for  more  than  a  century  struck  in  a  manner 
different  from   that  prescribed  in  the  Act  of  Sederunt  of  21st 
December  1723  ;  and,  in  particular,  there  is  no  jury.    1*^,  A 

1  Knox  &  Co.  17.  Law,  SheriflF-Depute        «  Acts  of  Sederunt  ftom  1810  to  1821, 
of  Haddington,  1771,  Mor.  4420, 1  Hailes     p.  81 ;  Alexander's  Abridg.  153. 
460. 


294  GRAIN  RENT — CX)NSTITUTION.  [b.  v.  o.  x.  b.  n. 

petition  was  presented  by  several  tenant  farmers  in  the  county 
praying  the  Sheriff  of  Haddingtonshire  to  strike  the  fiars  for 
future  crops  and  years  in  the  manner  prescribed  in  the  Act  of 
Sederunt.  That  petition  was  laid  by  the  Sheriff  before  the 
Court  of  Session,  where  appearance  was  made  for  certain  pro- 
prietors and  for  the  clergy.  The  case  was  argued  before  the 
whole  Court.  Arguments  founded  on  expediency  werQ  [277] 
urged  on  both  sides ;  but  the  chief  position  of  the  parties  was,  on 
the  one  side,  that  the  case  which  has  been  cited^  was  not  to  be 
held  as  res  Jtidicatay  for  that  the  judgment  proceeded  on  the  ground 
of  personal  exception,  and,  on  the  other,  that  it  was  a  decision  by 
which  the  question  had  been  settled.  The  Court,  without  deliver- 
ing opinions,  unanimously  resolved  that  they  ought  not  to  interfere 
or  give  any  direction  to  the  Sheriff  of  Haddingtonshire  relative  to 
the  petition.* 
01868  88  to  2d,  A  note  of  suspension  and  interdict  was  presented  against 
Huddington- the  Sheriff  of  Haddingtonshire  in  order  to  debar  him  from  pro- 
^J^  ceeding  so  to  strike  the  fiars  prices  without  a  jury.  It  was  argued 
that  the  Act  of  Sederunt  had  enacted  a  distinct  form  of  process  for 
fixing  the  fiars,  which  was  by  the  verdict  of  a  jury,  and  that  it  had 
been  enacted  that  the  fiars  should  be  fixed  in  no  other  form ;  that 
Sheriffs  were  not  at  liberty  to  dispense  with  the  inquest,  and  them- 
selves to  take  such  evidence  as  they  might  think  suflScient  for 
obtaining  a  correct  average,  or  to  give  forth  a  sentence  not  pro- 
ceeding on  the  verdict  of  a  jury,  taken  in  the  manner  directed  by 
the  Act ;  that  such  a  practice  had  for  a  series  of  years  been  followed 
in  the  county  of  Haddington,  but  that  it  was  in  itself  irregular,  at 
variance  with  the  practice  in  other  counties,  adverse  to  the  pro- 
visions of  the  Act  of  Sederunt,  and  therefore  illegal.  Interdict 
against  the  Sheriff  so  proceeding  was  accordingly  craved  in  a  sum- 
mary application,  which,  it  was  pleaded,  was  the  most  appropriate 
mode  of  proceeding  where  the  subject  of  complaint  was  the  conduct 
of  a  public  officer  in  regard  to  the  discharge  of  the  duties  of  his 
office.  The  Court,  without  calling  for  a  reply,  refused  to  grant 
an  interdict.^  It  was  said,  that  as  the  ground  of  their  decision 
related  to  the  nature  of  the  proceedings  which  had  been  taken, 
without  reference  to  an  application  applying  to  the  Court  in  the 
proper  manner,  it  was  unnecessary  to  examine  the  general  reason- 
ing relative  to  the  propriety  of  the  Court  proceeding  to  alter  in  a 
deliberate  manner  a  practice  which  had  subsisted  (in  that  county) 

1  Knox  V.  Law,  ut  sup,  «  Myhie,  &c.  v.  Home,  &c.,  8  March 

«  Howden,  &c.  v.  E.  of  Haddington,     1860, 12  D.  883,  22  Jur.  372. 

&c,  25  Jan.  1861,  13  D.  522,  23  Jur. 

233. 
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from  the  date  of  the  Act  of  Sederunt  down  to  the  present  time,  and 
that  the  present  was  not  the  proper  or  competent  form  to  crave  the 
remedy  which  was  sought;  but  if  the  action  was  competently 
raised,  what  the  result  would  be  was  a  question  on  which  no 
opinion  whatever  was  now  indicated. 

With  one  exception  (Haddingtonshire)  the  broad  principle  of  '^^^f  ^ 
the  Act  of  Sederunt  pervades  the  procedure  throughout  the  different  striking;'* 
counties;^  but  there  has  been  much  variety  and  incongruity  in^*^ 
[278]  important  details. 

Isty  In  Haddingtonshire,  as  has  been  already  stated,^  there  is  no  jnry. 
jury.  In  several  counties  the  rule  that  there  shall  be  eight  heritors 
on  the  jury  is  disregarded,  while  in  others  almost  always  the  same 
heritors  are  retained.  In  some  counties  the  jurymen  and  wit- 
nesses are  summoned  from  districts,  and  in  others  the  jurymen  are 
cited  from  each  parish.  In  some  instances  a  small  number  of 
witnesses  only  are  examined,  and  in  others  they  frequently  do  not 
possess  the  requisite  knowledge,  while  affidavits  from  absent  per- 
sons have  even  been  admitted.  Sometimes  printed  schedules  are 
issued,  and  sometimes  the  witnesses  are  left  to  bring  with  them 
such  notes  or  memoranda  as  they  themselves  deem  sufficient.  In 
several  counties  the  Act  of  Sederunt  relative  to  fiars  is  read,  but  in 
the  greater  number  it  is  not. 

2d,  A  variation  as  to  time  was  necessarily  occasioned  by  the  Time, 
change  of  style.  In  some  counties  evidence  is  received  of  transac- 
tions before  the  1st  of  November  ;  in  others  from  that  day ;  and  in 
others  from  the  11th  of  November.  In  several  counties  the  period 
included  in  the  averages  is  extended  to  the  first  week  in  March ; 
in  others  it  reaches  no  farther  than  the  20th  of  February,  or  even 
than  Candlemas. 

3(2,  Evidence  of  purchases  made  within  the  counties  by  com-  Evid«Do%  < 
dealers,  for  exportation,  is  taken  in  some  instances  only ;  but  in  the 
great  majority  of  counties  evidence  of  sales  made  by  farmers  in 
other  markets  than  those  of  their  own  county  is  not  admitted. 
Evidence  of  sales  on  credit  is  occasionally  excluded.  Occasionally 
the  evidence  is  so  taken  that  there  is  an  undue  preponderance  of 


^  The  statement  to  be  made  in  the 
text  is  the  result  of  information  ob- 
tained^ Ist,  from  a  report  made  by  the 
General  Assembly  of  the  Church  of 
Scotland  in  1831;  and  2<2y  from  written 
and  verbal  communications.  The  pro- 
cedure in  strikiiig  the  fiars  in  some  of 
the  principal  counties  is  embodied  in 
No.  xxii.  of  the  Appendix.  As  it  is 
understood   that  some   changes   have 


been  made,  these  details  may  perhaps 
be  in  part  inapplicable;  but  the  exist- 
ence ofmuch  variation  in  the  procedure 
is  undoubted. 

^  Betum  by  the  Sheriff-Clerk  to 
Committee  of  the  House  of  Commons, 
1836.  No  printed  copy  has  been  traced. 
Knox  &  Co.  i;.  Law,  and  Milne  i;.  Horn, 
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Bales  of  inferior  grain.     Prices  only,  without  quantities,  form  in 
some  instances  the  subject  of  proof. 
Avoiges  And  4:th,  In  a  majority  of  the  counties  the  jurors  adopt  the 

**^  averages  arithmetically  deduced  from  the  evidence  of  the  wit- 
nesses, while  in  others  they  modify  those  averages  according  to 
their  own  knowledge  or  views.  These,  and  other  more  minute 
variations,  aifect  the  fiars  prices,  and  consequently  local  contracts 
dependent  on  them,  in  such  a  manner  as  to  produce  results  injuri- 
ous either  to  the  landlord  or  the  tenant,  by  unduly  depressing  or 
raising  the  average. 
0€Deni  The  system  of  taking  the  grain  averages  by  local  inquiry,  con- 

""'^^*  ducted  under  the  authority  of  the  chief  magistrate  of  the  county, 
is  in  itself  highly  advantageous ;  but  the  actual  state  of  the  law 
and  practice  is  very  unsatisfactory,  and  no  general  rules  can  be 
framed  without  the  interposition  of  the  Legislature.  The  Act  of 
[279]  Sederunt  of  1723,  whatever  may  be  its  intrinsic  merits,  was 
ultra  vires  of  the  Court  of  Session,  which  has  no  control  over  the 
Sheriffs  in  striking  the  fiars,  or  in  any  other  of  their  ministerial 
duties  as  oflBcers  of  the  Crown.  From  the  details  given  it  is  obvious 
that  the  Court  was  aware  that  their  regulations  were  not  obligatory. 
Independently  of  the  other  instances,  the  judgment  in  the  case  of 
East  Lothian  is  conclusive ;  for  it  obviously  proceeded  on  general 
law,  and  not  on  the  special  matter.  Even  assuming  that  desuetude 
could  ensue  by  non-observance  for  a  period  of  less  than  forty  years, 
yet  where  a  general  law  falls  into  disuse  in  a  particular  district 
only,  there  is  not  desuetude,  which  must  be  of  general  operation, 
but  continued  error  only  within  the  particular  locality.  Had  the 
judgment  proceeded  on  the  existence  of  continued  error,  the  par- 
ticular instance  might  have  been  sustained,  but  the  prospective 
law  ought  to  have  been  declared  as  in  conformity  with  the  Act 
of  Sederunt,  if  it  was  deemed  that  the  Act  formed  the  law.  No 
attempt  was  made,  however,  so  to  declare ;  and  the  fiars  have, 
throughout  the  whole  of  the  subsequent  period,  been  struck  in  that 
county  in  direct  opposition  to  the  rules  of  the  Act.  As  an  Act  of 
Sederunt  without  a  statutory  warrant,  and  necessarily  passed  with- 
out a  contradictor,  cannot  overrule  a  solemn  decision,  so  the  state 
of  the  law  is  not  changed  by  the  Act  of  1816. 
goggegtioM  Alterations  on  the  law  have  at  different  times  been  brought 
merto/the  ^^^®^  ^^®  consideration  of  different  public  bodies,  and  suggestions 
law.  have  been  made  which,  it  was  deemed,  would  place  the  procedure 

and  its  results  on  such  a  footing  as  to  be  equitable  to  all  the  parties. 
Existing  contracts  might  in  some  instances  be  partially  affected ; 
but  an  equitable  statutory  adjustment  of  important  mutual  interests 
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is  not  at  variance  either  with  constitutional  law  or  private  right, 
properly  understood.  In  order,  however,  to  obviate,  or  at  least  to 
mitigate,  possible  objections,  a  period  might  be  allowed  to  elapse 
between  the  date  of  the  Act  and  that  of  its  operation.  A  few  of 
the  more  important  of  the  suggestions  shall  be  enumerated.  Ist, 
There  ought  to  be  no  jury  (it  has  been  said),  and  the  averages 
ought  to  be  struck  by  the  SheriflF  on  the  evidence  adduced,  and 
with  the  aid  of  men  of  skill.  But  it  has  been  deemed,  on  the 
other  hand,  that  the  intervention  of  a  jury  properly  constituted  is 
advantageous  in  this  case,  as  in  others,  where  local  knowledge  and 
experience  form  important  elements  of  decision.  A  pure  consti- 
tution might  be  of  diflScult  attainment  where  the  requisite  know- 
ledge and  skill  in  the  jurors  are  necessarily  combined  with  self- 
interest.  But  the  defect  might  be  greatly  modified,  if  not  cured, 
by  so  constituting  the  jury  as  to  include  persons  of  conflicting 
interests  controlled  by  others  having  no  direct  interest.  Thus,  the 
jury  might  consist  of  so  many  proprietors,  so  many  tenants,  and  so 
many  [280]  persons  connected  with  the  trade  in  grain ;  the  others 
being  persons  not  connected  with  that  trade  or  with  agriculture. 
2d,  The  period  comprehended  by  the  averages  should  be  extended 
from  the  beginning  of  March  to  the  first  week  of  May,  and  from 
November  retrospectively,  so  as  to  include  all  the  transactions  in 
the  course  of  the  year.  3d,  Printed  schedules  should  always  be 
transmitted  to  the  witnesses  to  be  filled  up  according  to  specific 
directions ;  and  these  schedules  should  be  lodged  with  the  Sheriff- 
Clerk  some  time  before  the  Court  is  held,  and  should  be  verified 
on  oath  in  the  Court.  4tt,  A  number  of  witnesses,  proportioned  to 
the  population  and  to  the  number  of  transactions,  and  carefully 
selected  from  among  persons  possessed  of  practical  knowledge  and 
skill,  including  those  doing  business  within  the  county,  although 
not  residing  within  it,  should  be  examined.  5th,  Quantities,  as 
well  as  prices,  should  be  taken  into  account.  6th,  Sales  on  credit 
should  be  admitted.  7th,  Seed-corn  should  be  included.  And  8th, 
Instead  of  one  rate  of  fiars,  or  one  medium  value  of  all  the  different 
qualities  of  grain,  different  rates  should  be  established  in  every 
county. 

Section  III. — Katn,  ob  Ekturn  in  othrr  Pkoduck. 

Where  the  return  made  by  the  tenant  was  meant  to  be  con-t 
sumed  in  the  household  of  the  landlord,  it  consisted  not  only  of  grain, 
but  of  other  produce.^    This  retour  was  called  cana  or  kain,  which 

^  Karnes'  Elucid.  69. 
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has  been  deemed  to  signify  merely  a  certain  annual  prestation.^  In 
some  ancient  leases  fed  cattle  were  payable.*  "  Custom  wedders  " 
and  fowls  are  specified  in  the  style  of  the  tack  given  by  Dallas.' 
In  some  leases,  comparatively  modern,  there  is  a  stipulation  for  the 
delivery  of  kain  fowls,*  which  are  also  called  flying  custom^  In 
some  districts  a  customary  payment  in  produce  is  made  by  the 
lessees  of  fisheries.  And  in  the  more  remote  parts  of  Scotland  it 
is  understood  that  there  still  exist  customary  returns  in  produce  of 
various  kinds,  which  being  regulated  by  the  usage  of  the  district, 
or  of  the  barony  or  estate,  cannot  be  comprehended  under  any 
general  rule.  Practical  agriculturists  deem  that  "such  methods 
of  paying  rent  should  be  everywhere  exploded,"  as  "  they  are  the 
remains  of  a  species  of  connection  between  landlord  and  tenant 
which  ought  not  to  be  suffered  to  exist  in  this  country."®  When 
treating  of  rent  in  questions  with  singular  successors,  it  was  recom- 
mended that  such  returns  should  be  made  convertible  into  money 
[281]  at  the  option  of  the  lessor;^  and  the  lessee  ought  to  have  the 
same  power. 

jjjjj^^^  There  is  a  recent  decision  which,  although  complicated  with 

M»fr-  special  matter,  involves  doctrine  important  in  construing  leases  in 
which  there  is  a  stipulation  for  produce  rent.  In  a  lease  the  rent 
was  made  partly  dependent  upon  the  price  of  cheese  "  per  stone, 
according  to  the  highest  fiars  prices  of  the  county."  A  question 
relating  to  the  adjustment  of  the  rent  under  this  stipulation  arose, 
in  which  it  was  argued  by  the  landlord  that  throughout  the  par- 
ticular county  a  certain  kind  of  cheese  was  usually  taken,  according 
to  the  tron  weight  per  stone — ^being  twenty-four  pounds  to  the 
stone — in  all  transactions  between  landlord  and  tenant;  that 
according  to  the  true  intent  and  understanding  of  the  parties  the 
construction  of  the  contract  (involving  a  deduction  of  rent)  was  to 
be  so  regulated,  and  that  such  had  been  the  mode  of  dealing.  The 
tenant  relied  on  the  eleventh  section  of  6  and  6  Will.  IV.  c.  63,  by 
which  he  pleaded  that  all  local  weights  and  measures  were  abro- 
gated, and  according  to  which  chapter  the  contract  or  understand- 
ing alleged  was  illegal.®    In  the  Sheriff  Court  it  was  held  "  that 

^  1  Craig,  X.  28;  2  Ross'  Lect  495.  whereas  by  local  customs  in  markets, 

'  Ross,  ut  sup.  towns,  and  other  places  throughout  the 

'  2  Dallas  509.  United  Kingdom,  the  denomination  of 

^  1  Jurid.  Styl.  628.  the  stone-weight  varies  :  Be  it  therefore 

^  2  Ersk.  X.  32.  enacted  that  ^m  and  after  the  passing 

*  Low  on  Landed  Property,  49-50.  of  this  Act,  the  weight  denominated  a 
'  Supra,  book  iii.  chap.  iv.  sec  2,  voL     stone  shall  in  all  cases  consist  of  iour- 

L  p.  386;  and  book  iii  chap.  x.  sec  3,     teen  standard  pounds  avoirdupois,  &c.; 
vol.  i.  p.  478.  provided  always  that  nothing  herein 

*  The  words  of  the  section  are — "And     contained  diall  prevent  any  bargain 
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the  Statute  6  and  6  Will.  IV.  c.  63,  section  eleventh,  does  not 
apply  to  leases  of  land.  A  report  on  certain  details  of  fact  was 
afterwards  made,  eoid  an  interlocutor  embodying  special  matter  was 
pronounced. 

In  a  review  by  the  Court  of  Session,  the  application  of  the 
statute  to  leases  of  land  was  pleaded  by  the  tenant,  and  the  land- 
lord maintained  that  the  statute  must  be  read  in  combination  with 
the  Statute  6  Geo.  IV.  c.  74,  under  which  it  had  been  decided  that 
such  leases  were  not  included.^ 

The  Court  held  that  the  intendment  of  the  words  of  the  contract 
was  to  be  elicited  by  construction,  as  they  would  be  inoperative  if 
read  literally ;  that  the  intendment  was  the  market  price  per  tron 
stone  (of  twenty-four  pounds  local  measure),  and  that  the  tenant 
was  not  entitled  to  insist  either  upon  applying  the  price  of  the 
imperial  stone  of  fourteen  pounds,  or  on  having  the  contract  an- 
nulled under  the  Weights  and  Measures  Act.^  The  tenor  of  the 
opinions  makes  it  doubtful  whether  the  majority  of  the  Court 
deemed  the  statute  not  [282]  to  be  applicable  to  leases  of  land,  or 
whether  each  opinion  was  rested  on  special  matter.  Lord  Deas 
said  that  he  did  "  not  think  that  the  statutes  apply  to  leases  of 
land,"  which,  although  not  devoid  of  difficulty,  appears  to  be  the 
sound  exposition. 


OHAPTEB   XI. 

EGYALTY  GE  EETUEN  IN  MINEEAL  PEGDUCE. 

According  to  its  correct  and  usual  meaning,  rent  is  the  return 
given  in  money  or  produce  for  the  use  of  the  subject  salva  substan- 
tia. But  as  in  mineral  subjects  the  use  must  impair  the  substance,  "Jtent  of 
the  term  "rent"  must  be  used  in  a  vague  sense,  as  popularly™"^ 
descriptive  of  those  instalments  whi  ch  are  annually  payable  for  the 
right  of  appropriation.  As,  however,  contracts  for  the  appropria- 
tion of  mineral  produce  have  been  deemed  to  be  leases,  so  the  yearly 
instalments  have  been  in  common  parlance  denominated  rent,  and 
have  been  so  held  to  be  by  the  Courts.  For  it  has  been  decided 
that  where  the  heritors  and  kirk-session  of  a  parish  levy  the  assess- 

sale,  or  contract  being  made  by  anv  ^  Heniy  v.  M'Ewan,  vJt  sup.  p.  289. 

multiple,  or  by  some  auquot  part,  such  ^  Miller  v,  Mair,  3  Feb.  I860,  22  D 

as  the  half,  the  quarter,  the  eighth,  or  660,  32  Jur.  243. 
the  sixteenth  part  of  the  pound  weignt" 
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ment  for  the  poor  on  the  real  rent,  the  rule  for  agseseing  collieries 
is  the  actual  rent  or  royalty  paid  by  the  lessee  to  the  proprietor.^ 
And  it  was  held  that  the  produce  of  a  coal  mine  being  part  of  an 
entailed  estate  formed  part  of  the  "free  rents"  or  "proceeds  of  the 
entailed  lands  and  estate,"  and  was  to  be  computed  as  part  of  the 
rental  in  fixing  the  amount  of  provisions  under  the  Act  5  Gko.  lY. 
c.  87,  whether  the  produce  was  dealt  with  according  to  a  fixed  rent 
or  according  to  the  lordship.* 
Lor^Up  OP  The  rent  of  mines  and  quarries  is  made  payable  occasionally 
in  money,  but  more  frequently  by  a  certain  portion  of  the  produce, 
which  is  called  a  royalty  or  lordship,  which  may  be  delivered  in 
kind,  raw  or  manufactured,  or  may  be  convertible  into  money  accord- 
ing to  a  stipulated  rate.  The  share  of  produce  payable  is  different 
in  different  kinds  of  mines.  In  coal  mines  it  varies  from  a  fifth  to 
a  tenth  of  the  gross  produce ;  and  in  lead  and  tin  mines  it  is  ordi- 
narily a  sixth  part.  By  the  mineral  laws  of  Derbyshire,  which  are 
very  ancient,  all  lead  ore  is  measured  in  a  rectangular  box  called 
a  dish,  which  in  one  district  is  reputed  to  hold  fourteen,  and  in 
another  district  sixteen,  Winchester  pints;  every  twenty-fifth 
dish  is  set  apart  as  the  lot  or  duty  of  the  King  or  his  lessee,  and 
certain  [283]  portions  are  also  set  apart  for  tithe  and  for  the  dues 
of  the  lord  of  the  manor,  if  any  such  are  payable  where  the  mine 
is  situated.* 

A  high  fixed  rent  may  prove  injurious  by  making  it  necessary 
to  raise  and  sell  a  large  quantity  of  produce,  which  being  forced 
into  the  market  lowers  the  price.     The  result  may  be  to  render 
the  mine  incapable  of  yielding  the  average  rate  of  profits.* 
Conftnic-  The  stipulations  are  ordinarily  so  specific  that  hitherto  few 

^uktions.  CQ-ses  have  occurred  in  Scotland  relative  to  the  rents  of  minerals, 
and  none  in  which  principle  was  fixed.  But  there  are  recent  cases 
which  shew  the  recognised  modes,  according  to  which  the  returns 
are  practically  estimated,  and  rules  for  fixing  liability  upon  the 
lessee. 

Isty  A  and  B  held  a  lease  of  a  stone  quarry  belonging  to  C  for 
payment  of  a  lordship  upon  the  output,  to  be  calculated  at  the 
rate  at  which  it  was  sold  at  the  date  of  the  lease,  or  should  after- 
wards be  sold.  A  and  B  appropriated  large  quantities  at  the  rates 
payable  at  the  date  of  the  lease.  C  sued  them  for  payment  of  the 
lordship,  calculated  at  the  value  of  the  stones  at  the  dates  at  which 

^  Mackintosh,  &c.  t?.  Playfair's  Trs.,  28  '  Farey's  Mineral  Survey  of  Derby- 
May  1841,  RC.  1001;  20  May  1841,  3  shire,  365. 
D.  893,  13  Jut.  404.  *  Report  of  Engineers  in  Dickson  v. 

»  Wellwood  V.  Clarke,  12  July  1848,  CampbeU,  30  April  1824,  2  S.  App. 

10  D.  1480,  20  Jur.  655,  177. 


B.  V.  o.  u.]  KENT— ROTALTT.  301 

they  made  use  of  them.  But  an  agreement  by  C  to  the  mode  in 
which  A  and  B  had  debited  themselves  having  been  established, 
C's  demand  was  repelled.^ 

2d,  B  let  a  freestone  quarry  to  0.  The  lease  contained  clauses 
restricting  the  mode  of  working,  and  otherwise  defining  the  lessee's 
rights.  A  percentage  on  the  gross  output  was  payable,  to  be 
ascertained  by  a  subscribed  account  made  up  by  the  lessor  out  of 
books  which  the  lessee  was  taken  bound  to  keep,  on  which  account 
diligence  was  to  proceed  as  upon  a  lease.  The  lessee  possessed 
and  acted  under  the  lease.  Against  a  charge  for  rent  the  lessee 
pleaded  that  the  sums  were  illiquid,  and  could  not  be  enforced  by 
summary  diligence.  The  decision  was  that  the  amount  of  rent 
made  out  from  the  lessee's  books  in  a  certain  proportion  to  the 
gross  output  in  terms  of  the  lease,  and  not  impugned,  was  a  liquid 
claim.* 

3c2,  In  a  lease  of  coal  and  other  minerals  it  W8is  stipulated  that 
the  lessee  should  furnish  once  a  fortnight,  from  his  books,  cheque 
bills  or  accounts  shewing  the  amount  of  output  and  of  sales,  in 
order  that  the  landlord  might  be  enabled  to  make  his  election  of  a 
fixed  rent  or  of  a  lordship  on  the  sales.  It  was  held,  Jirat^  that 
these  cheque-bills  ought  to  shew  not  only  the  output,  but  the 
different  kinds  as  well  as  the  prices  of  the  minerals  sold ;  and 
secondj  that  the  lessor,  although  he  had  not  required  these  bills 
once  a  fortnight  for  a  period  of  time,  was  not  thereby  precluded 
from  afterwards  demanding  them  for  that  period.* 

4^A,  [284]  Two  coal-fields  were  let  by  separate  leases  to  different 
lessees.  Power  was  given  to  the  lessee  of  the  second  coal-field  to 
work  by  means  of  pits  sunk  in  the  first  coal-field.  Each  of  these 
leases  provided  that  the  landlord  should  in  his  option  receive  pay- 
ment from  the  respective  lessees,  either  by  yearly  fixed  rent,  or  in 
lieu  thereof,  by  certain  lordships  specified.  The  lordship  speci- 
fied in  the  first  lease  was  lower  than  that  in  the  second.  Both 
of  the  leases  embodied  a  clause  in  like  terms,  providing  for  the 
proper  ascertainment  of  the  quantity  of  coal  on  which  the  lordship 
should  be  payable  in  case  of  the  landlord  exercising  his  option  by 
taking  these  instead  of  the  fixed  rent.  In  the  second  lease  there 
was  a  clause  bearing, "  in  order  to  ascertain  what  proportion  of  the 
output  of  the  two  coal-fields,  let  at  different  lordships  or  royalties^ 
but  worked  together,  shall  be  payable  by  the  higher  or  lowex  lord- 


^  Carmichael  v.  Tait  and  Fraser,  13         '  Adam,  &c.,  9.  Napier,  &c.,  24  Feb» 
Nov.  1823,  2  S.  and  D.  485.  1843,  6  D.  736,  15  Jur.  333. 

2  Johnston  v.  Inglis,  28  Jan.  1832^  10 
8.  260,  5  D.  and  A.  47. 
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ship  stipulated  for  each  field  respectiyely,''  certain  arrangements 
were  made,  to  be  executed  by  certain  mineral  engineers.  The 
landlord  elected  to  take  payment  of  the  stipulated  lordship  under 
the  first  lease,  but  of  the  fixed  rent  under  the  second.  It  was 
decided  that  he  had  a  right  to  payment  of  the  lordship  in  full 
under  deduction  only  of  the  actual  output  from  the  second  field.^ 


OHAPTEB    XIL 


SERVICES  AND  CUSTOMARY  FEES. 


Gronnd 
officer's 
fees. 


Herezelds. 


Formerly  it  was  shewn  what  services  can  now  be  legally 
exacted.*  In  some  baronies  there  exist  customary  fees  to  certain 
officers,  but  it  was  decided  that  a  tenant  was  not  liable  for  per- 
quisites or  fees  to  the  ground  officer  of  the  barony,  as  they  were 
not  mentioned  in  the  lease,  although  it  appeared  that  by  the 
immemorial  usage  of  the  barony  the  tenants  had  been  in  rfse  to 
pay  them.*  If  stipulated  for  in  the  lease,  they  would  be  exigible, 
because  they  are  not  affected  by  the  statutes  relative  to  services, 
nor  are  they  contra  utilitatem  publtcam. 

Among  the  ancient  customary  exactions  there  was  the  herezeld 
(the  heriot  of  the  law  of  England*),  which  is  now  generally  in 
disuse,  and  is  not  exigible  unless  it  is  the  custom  of  the  barony 
to  [285]  exact  it.*  In  Erskine's  time  it  was  seldom  exacted  any- 
where but  in  some  districts  of  the  Highlands,^  and  about  the 
same  period  it  appears  to  have  existed  in  some  of  the  southern 
counties.^  Probably  it  is  now  in  total  disuse ;  but  as  it  may  still 
be  the  custom  of  some  baronies,  the  rules  applicable  to  it  shall  be 
shortly  stated. 
Definition  of  -^  hcrezcld  has  been  defined  to  be  "  the  best  aucht,  ox,  kow,  or 
uther  beast,  quhilk  ane  husbandman  possessour  of  the  aucht  pairt 
of  ane  dauach  of  land  (foure  oxen  gang)  dwelland  and  deceasand 


Herezeld. 


1  Stewart  v.  Macandrew  &  Co.,  21 
Dec.  1850, 13  D.  434.  As  this  ease  in- 
volves special  matter,  it  may  be  well,  if 
practically  dealt  with,  to  examine  the 
precise  words  of  the  clause  and  of  the 
interlocutor. 

*  Supra,  book  iii.  chap.  x.  sec,  3,  voL 
L  p.  478. 

»  Ogilvy  V.  Gruar,  1770,  Hailes  364. 


*  2  Blackstone  97,  422. 

»  2  Bankt.  ix.  69;  2  ErsL  vi.  10;  2 
Stair,  iii.  80,  Note  a  (by  Brodie). 
Ferguson  v.  M'Candlish,  1733,  Mor. 
5411. 

^  Ersk.  ut  sup, 

''  Bell  V,  D.  of  Queensbeuy,  1763,  6 
B.  S.  470. 
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theirupon  hes  in  his  possession  the  time  of  his  decease,  quhilk 
aucht  and  suld  be  given  to  hes  landislord  or  maister  of  the  said 
land.*'^  According  to  Craig,  the  herezeld  was  originally  a  testa- 
mentary bequest  by  the  tenant  as  a  mark  of  gratitude,  but  was 
afterwards  claimed  as  a  right.^ 

The  chief  practical  rules  were — Firat^  That  it  was  due  only  Roles, 
when  the  tenant  was  residing  and  died  upon  the  ground,  and  pos- 
sessed at  least  four  ploughs  of  land.  Second^  It  was  due  although 
the  lands  were  let  in  steelbow.  Thirds  It  was  not  demandable 
if  there  was  a  lease  current  at  the  tenant's  death,  but  was  due 
only  where  the  deceased  tenant  possessed,  either  by  tacit  reloca- 
tion or  by  a  verbal  tack,  without  having  be6n  warned  by  his 
landlord  to  remove.  Fourth^  It  was  not  due  where  the  deceased 
was  under  warning,  and  a  decreet  of  removing  obtained  against 
him.  Fifth,  If  exacted,  the  heir  could  not  be  removed  for  a 
year  after.  And  Sixth,  It  was  not  exigible  from  feuars,  but  from 
tenants  only.  A  detailed  statement  of  the  more  minute  points 
would  be  superfluous,  and  a  reference  to  the  Books  and  cases  in 
which  they  are  contained  is  sufficient.* 


CHAPTER   XIIL 


MAEKET    DUTIES. 


The  duties  payable  for  the  stalls  in  public  markets  may  be 
classed  under  rent,  as  they  create  the  mutual  rights  and  obliga- 
tions of  lessor  and  lessee.  In  one  case  it  was  held  that  the  sums 
payable  for  the  use  of  stalls  in  a  public  market  are  customs,  not 
rent,  and  consequently  that  the  rate  cannot  be  raised  without  an 
Act  of  [286]  Parliament.*  And  the  same  doctrine  was  recognised 
in  a  subsequent  case.'    The  gist  of  these  decisions  was  that  legis- 


^  Skene  de  Big.  verb.  Herezelda.  Qnon. 
Attach,  chap,  hii.;  Balfour  199,  200,  c 
iv.  V.  vi;  2  Craig,  viii.  32,  and  x.  38; 
2  Stair,  iii.  80;  2  Bankt.  iiL  172,  and 
ix.  69;  Ersk.  ut  mp, 

^  Craig,  ut  av/p, 

^  BaLfour,  Craig,  Skene,  Stair,  Bankt, 
and  Ersk.,  ut  twp.  Logie  v,  Howison, 
1570;  and  Cutler  v,  Wauchope,  1647, 
Mor.  5407.  Lady  Trochrig  v.  Baird,  no 
date.    A.  v,  B.,  1610.    A.  v.  B.,  no 


date.  Callander  v,  his  Tenants,  no 
date.  A  v.  B.,  no  date,  Mor.  5408.  L. 
of  Affleck  V.  Mathie,  1629,  Mor.  5409. 
Simpson  and  Kelly  v.  Halliday,  1715, 
Smith  V.  Sutherland,  1766,  5  B.  S. 
470. 

^  Reid  and  Mags,  of  Edinburgh  v. 
Bovd,  &c,  6  Dec.  1810,  F.C.  72. 

^  Incorp.  of  Fleshers  of  Kirkcaldy  v, 
Mags,  of  Kirkcaldy,  17  Dec  1822,  2  S. 
96. 
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lative  authority  is  necessary  to  increase  the  duties,  which  doctrine 
was  formerly  shewn  to  he  established.^ 

But,  notwithstanding,  the  return  may  be  deemed  rent  as 
between  lessor  and  lessee,  let,  The  return  is  exigible  for  space 
fitted  up  for  the  sale  of  commodities,  and  not  substantially 
different  from  a  shop,  and  it  varies  according  to  the  extent  of 
accommodation.  2<2,  There  is  a  specific  duration.  Sdy  A  certain 
sum  is  payable,  for  which  in  practice  a  discharge  is  granted 
under  the  name  of  rent.  4^A,  The  absence  of  power  in  the 
lessor  to  increase  the  return  does  not  give  it  a  different  legal 
character,  as  by  statute,  trust-deed,  or  entail,  a  similar  limita- 
tion might  be  made  in  cases  where  there  could  be  no  doubt 
that  the  return  was  rent.     And  5th,  In  a  comparatively  recent  I 

case  it  was  expressly  held  that  the  return  was  rent.  The  tacks- 
man of  the  market  customs  of  a  royal  burgh  let  a  stall  agreeably 
to  the  regulations  established  by  the  magistrates  at  a  certain 
sum  per  week.  The  tenant  having  fallen  into  arrear,  the  tacks- 
man sued  him  under  the  Small  Debt  Act  for  payment  of  the 
amount  as  "  stall  rent."  In  a  suspension  the  tenant  pleaded  that 
if  it  were  rent  the  action  was  incompetent.  The  Court  being 
satisfied  that  the  claim  was  for  rent,  and  that  the  title  was  not 
questioned,  dismissed  the  suspension  as  incompetent.^ 


OHAPTEE    XIV. 

PUBLIC    BUEDENS. 

At  an  6arly  period  proprietors  attempted  to  liberate  themselves 
from  the  payment  of  public  burdens  by  imposing  them  upon  their 
tenants,  who  in  consequence  were  often  greatly  impoverished. 
The  fact  and  the  remedy  devised  are  both  set  forth  in  the  Statute 
1697,  c  277. 1597,  c.  277.  The  statute  declares  that  tenants  and  farmers  being 
removeable  ought  not  to  be  subjected,  and  accordingly  relieves 
them  under  the  sanction  of  prosecution  for  violent  and  masterful 
oppression  against  those  who  shall  violate  the  law.'  From  the 
ambiguity  [287]  of  the  terms  used,  it  is  uncertain  whether  tenants 

^  Swpra,  book  ii.  chap.  zv.  sec.  3,  yoL         *  Qlendook's  Acts,  361;  2  Ross'  Lect 
L  p.  334.  495-6. 

'  Thomson  v.  Boyd,  26  Feb.  1824, 
F.O.  472,  2  S.  735. 
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having  leases  were  included.  Although  perhaps  not  comprehended 
under  the  letter,  they  were  under  the  spirit,  as  the  object  of  the 
statute  was  to  relieve  the  tenantry  in  general  from  oppressive 
exactions.  No  evidence  is  extant  of  the  effect  of  this  provision ; 
but  it  is  to  be  presumed  that,  when  combined  with  the  increasing 
importance  of  the  tenantry,  it  operated  favourably,  as  the  rule  of 
law  has  long  been  that  (with  statutory  exceptions)  public  burdens,  ^eM^My" 
taxes,  and  impositions  are  payable  by  the  landlord  unless,  accord- fWe  by 
mg  to  express  stipulation  or  notorious  local  usage,  it  is  agreed 
that  they  shall  be  paid  in  whole  or  in  part  by  the  tenant.*  Firsts 
The  doctrine  of  the  rule  of  imposition.  Second,  Imposition  ex 
lege.    And  Thirds  Imposition  by  convention — shall  be  examined* 


Section  I. — Dootbinb  of  Valuation  in  Imposition  of  Public 

BuBDENS. 

Public  burdens  are  imposed  on  land  according  to  certain  rules 
of  valuation,  which  it  is  therefore  necessary  to  examine.  The  lead- 
ing statutes  are  the  "  Poor  Law  Act,"  the  "  8  and  9  Vict.  c.  83 
(4th  August  1846),"  and  the  "Lands  Valuation  Act,  17  and  18 
Vict.  c.  91  (10th  August  1854)." 

Annual  value  is  defined  by  sec.  37  of  the  Poor  Law  Act,  by  Poor  Law 
which  it  is  enacted,  that  in  estimating  the  annual  value  of  lands  mSi?Act 
and  heritages  the  same  shall  be  taken  to  be  the  rent  at  which,  one 
year  with  another,  such  lands  and  heritages  might  in  their  actual 
state  be  reasonably  expected  to  let  from  year  to  year,  under  deduc- 
tion of  the  probable  annual  average  cost  of  the  repairs,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  such  lands  and 
heritages  in  their  actual  state,  and  all  rates,  taxes,  and  public 
charges  payable  in  respect  of  the  same ;  provided  always,  that  no 
mine  or  quarry  shall  be  assessed  unless  it  has  been  worked  during 
some  part  of  the  year  preceding  the  day  on  which  the  assessment 
may  be  ordered  to  be  levied. 

The  preamble  of  the  Vjjuation  Act  bears  that  "  it  is  expedient  Vaioatioii 
that  one  uniform  valuation  be  established  of  lands  and  heritages  in  ^^ 
Scotland,  according  to  which  all  public  assessment  leviable,  or  that 
may  be  levied,  according  to  the  real  [288]  rent  of  such  lands  and 
heritages,  may  be  assessed  and  collected,  and  that  provision  be 
made  for  such  valuation  being  annually  revised."  The  6th  section 
enacts — (1^0  ^^  estimating  the  yearly  value  of  lands  and  heritages, 

1 2  Baskt  ix.  21 ;  2  Eiak.  vi.  42;  Boss'  Lect,  tt<  nwp. 
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Scotland,  and  for  Paving,  Draining,  Cleansing,  Lighting,  and  Im- 
proving the  same,"  and  it  is  ordinarily  styled  the  Police  and  Im- 
provement Act.  By  sec.  63,  commissioners  are  directed  to  make 
an  assessment  for  the  purposes  of  the  Act.  By  sec.  67  it  [was 
enacted  that  the  assessment  should  be  levied  from  the  actual 
occupiers  of  all  premises,  with  right  to  certain  deductions  and 
relief. 

This  Act  was  repealed,  except  so  far  as  regarded  any  burgh  in 
which  its  provisions  had  been  adopted  before  1st  August  1862,  and 
new  general  provisions  were  enacted  by  25  and  26  Vict.  c.  101, 
sometimes  called  the  Lindsay  Act.  By  it  assessments  may  be 
imposed  on"  occupiers,*  which  includes  tenants,  for  police  purposes, 
which  are  recovered  in  the  way  provided  in  the  Act.] 

Art.  2.—  [294]  Under  the  following  statutes  the  tenant  is  liable  in  the 

where  Uiere  ^^Bt  instance,  but  has  a  right  of  relief  from  the  landlord : — 
unHtf.  1«^,  Poor-Eates. — ^An  important  change  has  been  made  upon 

the  [295]  laws  relative  to  the  poor-rates.  But  it  is  well  to  retain 
the  tenor  of  the  law  as  it  existed  previously. 

A  proportion  of  the  poor^s  rate  was  payable  by  the  tenant,  but 
that  proportion  varied,  as  the  assessment  was  leviable  from  each 
individual  according  to  the  amount  of  his  whole  means  and  sub- 
stance within  the  parish.  The  governing  laws  were  the  Statutes 
1679,  c.  74,  and  1663,  c.  16,  and  a  royal  proclamation  of  11th 
August  1692. 

In  applying  these  laws  it  was  held,  in  a  case  relative  to  the 
rule  for  assessing  tenants  under  the  Act  1663,  that  the  half  which 
was  payable  by  the  tenants  and  householders  ought  to  be  laid  on 
according  to  one  rule  for  the  whole  description  of  persons  liable 
therein,  whether  tenants,  householders^  or  possessors.^  A  distinc- 
tion was  therefore  drawn  among  those  classes,  showing  that  tenants 
formed  a  distinct  class,  and  were  liable  qua  tenants.  The  sound- 
ness of  this  decision  was  subsequently  recognised,  and  an  assess- 
ment imposed  upon  a  party  under  three  separate  characters,  viz.,  aa 
heritor,  tenant,  and  inhabitant,  was  sustained.'  A  tenant,  although 
not  resident,  but  having  an  establishment  within  the  parish,  is  liable 
both  under  the  terms  of  the  Statutes  1579  and  1663,  and  under  the 
proclamation. 

The  mode  of  assessment  under  the  Statute  1663,  c.  16,  must 
have  been  conformable  with  the  provisions  of  the  Act,  and  a  depar- 
ture from  the  mode  would  have  been  corrected  by  the  Court  of 

^  Heritors  of  Caigill  v.  Taaker,  29  Feb.        >  Cocbiane  v.  Manson,  11  Feb.  1823^ 
1816,  F.C.  103.  F.C.  134,  2  S.  201. 
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Session.  This  was  established  by  a  decision  already  noticed.  The 
heritors  of  a  parish,  in  levying  the  half  laid  upon  the  tenants  and 
possessors,  had  adopted  the  rule  of  assessing  a  fixed  percentage  of 
the  rent  upon  all  tenants  paying  a  rent  above  £20  sterling ;  but 
on  tenants  and  cottars  under  that  rent  a  sum  was  levied  according 
to  their  means  and  substance.  The  Court  deemed  that  this  rule 
was  not  sanctioned  by  the  statute,  and  ordained  the  assessment  to 
be  imposed  as  already  stated.^ 

The  governing  Poor  Law  Act  is  the  8  and  9  Vict.  c.  83  (4th  ^^^jf^ 
August  1845),  entitled  "An  Act  for  the  Amendment  and  better 
Administration  of  the  Laws  relating  to  the  Belief  of  the  Poor  in 
Scotland,''  to  which  a  partial  reference  has  already  been  made.* 
The  first  section  (that  of  interpretation)  contains  a  comprehensive 
description  of  the  various  subjects  included  under  the  words  "  lands 
and  heritages,**  and  of  those  included  under  the  word  "  owner,**  to 
whom,  after  an  enumeration,  there  are  applied  the  general  words 
"  or  other  persons  who  shall  be  in  the  actual  receipt  of  the  rents 
[296]  and  profits  of  lands  and  heritages."  By  sec.  34  the  modes  of 
imposing  the  assessment  are  enacted,  and  it  is  provided  that  one- 
half  may  be  imposed  upon  the  owners,  and  the  other  half  upon  the 
tenants  or  occupants  of  all  lands  and  heritages.  [This  has  since 
been  made  the  only  lawful  mode  of  imposing  the  assessment  for 
the  poor.'  It  has  been  held  that  the  true  construction  of  this  en- 
actment is  that  one-half  of  the  whole  sum  to  be  raised  shall  be  laid 
upon  the  owners  in  the  parish  as  a  class,  and  one-half  on  the  occu- 
pants as  a  class ;  not  that  the  rate  per  pound  having  been  fixed, 
individual  owners  and  occupiers  are  to  be  assessed  at  half  the  rate.^] 
By  sec.  36  it  is  enacted,  that  where  the  assessment  shall  be  so  im- 
posed, the  lands  and  heritages  may  be  distinguished  into  two  or 
more  separate  classes,  according  to  the  purpose  for  which  they  are 
used  and  occupied,  and  the  rate  upon  the  tenants  or  occupants  of 
each  class  respectively  may  be  so  fixed  as  may  to  the  parochial 
board  seem  just  and  equitable.  In  terms  of  sec.  43,  where  one-half 
of  the  assessment  is  imposed  upon  the  owners,  and  the  other  half 
on  the  tenants  or  occupants,  the  whole  may  be  levied  from  the 
latter,  who  shall  be  entitled  to  recover  one-half  from  the  owner,  or 
to  retain  the  same  out  of  their  rents  on  production  of  a  receipt  by 
the  collector  of  such  assessment.  By  sec.  44  it  is  enacted,  that  in 
landward  as  well  as  in  burgal  parishes  where  houses  have  been 
or  shall  be  built  by  the  tenant  on  any  land  hel^  under  a  building 

1  Heritors  of  CargiU  v.  Tasker,  ut  »  [24  and  26  Vict,  c  37.] 

jup.  ^  [Qalloway  v,  Nicholson,  19  March 

*  Su^pra,  section  1  of  this  chap.  vol.  1875,  2  Rettie  660.] 
iL  p.  305. 
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lease,  he  and  his  heirs  and  assignees  in  the  lease  shall  be  deemed 
to  be  the  owners  of  snch  houses.^  The  first  section  enacts,  that 
"  burgh  "  shall  include  and  apply  to  cities,  burghs,  and  towns  which 
are  royal  burghs,  or  which  send  or  contribute  as  burghs  to  send  a 
member  to  Parliament."  Burghs  of  regality  and  barony,  therefore, 
not  being  parliamentary  burghs,  are  not  included. 
Pfoperty  2d,  Property  Tax  Act. — ^By  the  Property  Tax  Act,  5  and  6 

Vict.  c.  35  (22d  June  1842,  which  is  the  governing  statute),  it  is 
enacted — First  (sec.  60),  That  the  occupier  of  any  lands  or  heritages, 
being  tenant  of  the  same,  and  paying  the  said  duties,  shall 
deduct  so  much  thereof  from  the  rent  payable  to  the  landlord  for 
the  time  being  conformably  with  the  rate  imposed),  and  the  tenant 
paying  the  assessment  shall  be  acquitted  and  discharged  of  so 
much  money  as  if  the  same  had  actually  been  paid  unto  the 
person  to  or  for  whom  his  rent  shall  have  been  due  or  payable. 
Second  (sec.  63),  Every  tenant  on  quitting  the  occupation  shall 
be  liable  for  the  arrears  at  the  time  of  so  quitting,  and  for  such 
further  portion  of  time  as  shall  then  have  elapsed,  to  be  settled 
and  levied  by  the  Commissioners,  and  repaid  to  the  occupier 
by  whom  the  same  shall  have  been  paid,  and  the  liability  devolves 
on  his  executors.  Third  (sec.  63),  Where  the  amount  of  money 
rent  shall  depend  in  whole  or  in  part  upon  the  price  of  com 
or  grain,  the  estimate  shall  be  made  on  the  amount  payable 
according  to  the  fiars  prices  fixed  in  the  year  [297]  preceding 
the  year  appointed  for  the  payment  of  the  duty;  but  where 
the  whole  or  a  part  of  the  rent  shall  be  reserved  in  com  or 
grain,  the  estimate  shall  be  made  on  the  fiars  prices  computed  on 
the  quantity  of  com  or  grain  delivered  or  to  be  delivered  in  the 
year  appointed  for  payment  of  the  duty,  or  where  such  computation 
cannot  be  made,  the  estimate  may  be  made  on  the  annual  value  of 
such  lands,  estimated  according  to  the  general  rule.  Where  the 
amount  of  rent  shall  depend  on  the  actual  produce,  in  respect 
either  of  price  or  quantity,  the  estimate  shall  be  made  on  the 
amount  or  value  of  such  produce  in  the  year  preceding  that  ap- 
pointed for  payment  of  the  duty  according  to  the  usual  rule  for 
ascertainment  between  proprietors  and  lessees.  And  where  the 
prices  or  fiars  shall  vary  in  the  two  years  of  assessment,  or  where 
the  amount  of  produce  shall  vary  in  those  years,  the  assessment 
shall  be  rectified  on  appeal.  Fourth  (sec.  69),  Every  tenant  in 
Scotland  shall,  within  ten  days  after  notice,  produce  his  lease  to 

^  No  duration  is  specified,  but  it  is  however,  the  lessee  must  be  deemed  the 

obviously  contemplated  that,  being  a  owner,  whatever  the  duration  is.    [See 

building  lease,  the  duration  must  be  M'Laren  v,  Clyde  Trs.,  tri/ra,  p.  318.] 
considerable.    By  the  words  of  the  Act, 
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the  assessor,  and  if  there  be  none,  he  shall  transmit  a  note  in 
writing  of  the  actual  rent  payable,  under  the  sanction  of  certain 
penalties.  And  if,  in  case  of  non-production,  the  assessor  is  satis- 
fied that  the  statement  is  bona  fde^  he  shall  make  his  assessment 
accordingly;  but  if  he  is  not  so  satisfied,  he  may  assess  according 
to  the  rules  prescribed  in  the  Act.  Where  the  farm  is  distant  more 
than  ten  miles  from  the  assessor's  dwelling-house,  the  tenant  may 
lodge  his  lease  or  note  of  rent  with  the  nearest  Justice  of  the  Peace 
or  the  clergyman  of  the  parish.  Fifth  (sec.  73),  No  contract  or 
agreement  between  landlord  and  tenant  touching  the  payment  of 
taxes  and  assessments,  shall  extend  to  the  duties  under  this  Act, 
nor  be  binding  contrary  to  the  intent  and  meaning  of  it.  And  Sixth 
(sec.  160),  If  any  difference  shall  arise  between  landlord  and  tenant 
touching  sums  to  be  deducted,  the  Commissioners  shall  settle  the 
proportion  of  payments  and  deductions,  and  in  default  of  payment, 
to  levy  conformably  with  their  statutory  powers,  and  their  judg- 
ment and  determination  shall  be  final. 

3d,  Prisons  Act. — By  the  [40th  section  of  the  Prisons  Scotland  PriBomi. 
Act,  1860  (23  and  24  Vict.  c.  105)  ]  it  is  enacted,  "  that  the  assess- 
ment authorised  by  this  Act  to  be  assessed  and  collected  within 
landward  parts  of  counties  may  be  levied  either  on  the  proprietor 
or  the  tenant ;  but  such  tenant,  in  case  of  his  paying  the  same,  shall 
be  entitled  to  deduct  the  amount  from  the  rent  payable  by  him." 
fin  burghs  the  tenant  is  bound  to  pay  the  assessment  under  the 
Act,  but  is  entitled  to  deduct  one-half  of  it  from  his  rent.  But  the 
half  of  the  assessment  may  be  levied  directly  from  the  proprietor.^] 

[298]  ith^  Rogue  Money  or  Constabulary  Act. — The  2  and  3 
Vict.  c.  65  (24th  August  1839),  is  entitled  ''An  Act  to  Amend  the 
Mode  of  Assessing  the  Rogue  Money  in  Scotland,  and  to  Extend 
the  Purposes  of  such  Assessment."  By  sec.  2  the  Commissioners 
are  authorised  to  assess  and  collect  under  this  statute  in  the 
manner  in  which  the  assessment  upon  the  landward  parts  of  coun- 
ties is  authorised  to  be  assessed  and  collected,  by  an  Act  entitled 
"  An  Act  to  Improve  Prisons  and  Prison  Discipline  in  Scotland" 
(17th  August  1839). 

5th^  Drainage  of  Lands  Act. — By  the  12  and  13  Vict.  c.  100 
(1st  August  1849),  Drainage  of  Lands  Act,  sec.  17,  it  is  enacted, 
that  if  any  tenant  or  occupier  at  a  rent  join  in  the  application  for 
improvement,  or  give  his  consent  in  writing,  the  Commissioners 
may  declare  what  portion  of  the  whole  rent-charges  in  respect  of 
the  improvement  shall  be  payable  by  such  tenant  or  occupier 
during  his  tenancy  or  occupation,  in  respect  of  the  probable  im- 

1  [23  and  24  Vict  c.  105,  s.  43.] 
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provement  of  the  land  included  in  his  tenancy  or  occupation,  but 
except,  as  aforesaid,  every  tenant  or  occupier  who  pays  such  a 
charge  shall  be  entitled  to  deduct  the  amount  thereof  from  the  rent 
payable  by  him  to  the  reversioner,  and  shall  be  allowed  the  same 
in  account  with  him. 

6th,  Lunatics  Act.— The  20  and  21  Vict.  c.  71  (25th  August 
1857),  is  entitled  "An  Act  for  the  Kegulation  of  the  Care  and 
Treatment  of  Lunatics,  and  for  the  Provision,  Maintenance,  and 
Eegulation  of  Lunatic  Asylums  in  Scotland."  By  sec.  54,  provi- 
sion is  made  for  the  imposition  of  assessments  in  landward  parts 
of  counties  according  to  the  real  rent  of  the  lands  and  heritages,  in 
terms  of  the  17  and  18  Vict.  c.  91  (the  Lands  Valuation  Act),  and 
consequently  under  the  like  deductions  and  exemptions  as  those 
contained  in  that  statute,  and  in  burghs  in  terms  of  the  2  and 
3  Vict.  c.  42  (Prisons  Act),  sec.  40.  By  the  31st  section  of  the 
Valuation  Act  it  is  provided,  that  in  all  cases  where  any  lands  or 
heritages  shall  be  separately  let,  a  rent  not  amounting  to  four 
pounds  per  annum,  and  the  names  of  the  occupiers  thereof  shall 
not  have  been  inserted  in  the  valuation  roll,  the  proprietor  of 
such  lands  and  heritages  shall  be  charged  with  and  have  to  pay  the 
whole  of  the  assessments  on  such  lands  and  heritages  separately  let 
as  aforesaid ;  but  every  such  proprietor  charged  with  and  paying 
such  assessment  shall  have  relief  against  the  tenants  and  occu- 
piers of  such  lands  and  heritages  for  reimbursements  thereof,  if  and 
in  so  far  as  such  assessments  may  by  law  be  properly  chargeable 
upon  such  tenant  or  occupiers. 

7th,  Police  Act  in  Burghs  and  Counties. — ^The  Act  20  and 
21  Vict.  c.  72  (25th  August  1857),  is  "To  Bender  more  Effectual 
the  Police  in  Burghs  and  Counties  in  Scotland."  By  the  29th 
[299]  section,  the  assessment  is  to  be  imposed  on  all  lands  and 
heritages  conformably  with  the  Valuation  Act,  and  the  said  assess- 
ment so  to  be  laid  on  in  each  year  shall  be  payable  as  for  the  period 
from  Whitsunday  in  each  year  to  Whitsunday  in  the  year  immedi- 
ately following,  and  may  be  levied  either  on  the  proprietor  or 
tenant  of  all  such  lands  and  heritages ;  but  such  tenant,  in  case  of 
his  paying  such  assessment,  shall  be  entitled  to  deduct  the  amount 
from  the  rent  payable  by  him.  There  is  a  proviso  that  no  assess- 
ment shall  be  levied  in  respect  of  premises  which  shall  be  unoccupied 
and  unfurnished  during  the  whole  period  to  which  such  assessment 
applies. 

8th,  Tweed  Fishebies  Act.— By  the  20  and  21  Vict.  c.  14  (25th 
August  1857),  the  Tweed  Fisheries  Act  (local),  sec.  79,  rates  for 
certain  specified  purposes  are  to  be  assessed  and  levied  by  the  com- 
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missioners,  and  shall  be  payable  yearly  or  half-yearly  by  the  several 
tenants  or  occupiers  of  the  said  several  fisheries,  for  and  on  behalf 
of  the  respective  owners  of  the  same,  and  for  which  payments  such 
tenants  or  occupiers  shall  be  entitled  to  relief  from  their  respective 
owners  on  settling  or  paying  their  rents ;  and  if  any  such  rate  shall 
not  be  paid  to  the  collector  appointed  under  this  Act  by  any  tenant 
or  occupier  when  required,  the  same  shall,  on  demand,  be  payable 
by  the  owner  of  the  fishery  possessed  by  such  tenant  or  occupier. 
By  sec.  80,  power  is  given  to  recover  the  rates  from  the  tenants  or 
occupiers  under  a  warrant  for  poinding  or  distraining,  granted  by 
any  Sheriff  or  Justice  of  the  Peace  having  jurisdiction,  and  the 
form  for  procedure  is  set  forth  under  schedule  A  annexed  to  the 
Act.  [A  similar  assessment  is  leviable  by  the  District  Fishery 
Boards  of  other  rivers,  with  a  similar  relief  to  the  tenant  paying 
under  the  Salmon  Fisheries  Act.^] 

Stipend. — Although  stipend  is  a  burden  which  is  laid  upon  the  Art  3.— 
heritor  and  not  upon  the  tenant,  yet  the  latter  may  be  rendered  soji^ij^ 
primarily  liable,  reserving  ex  lege  his  right  of  relief  against  the^^f^.^ 
landlord.*  In  conformity  it  was  held — Fiist^  That  a  minister  may 
betake  him  either  to  the  heritor  or  to  the  possessor  of  the  room 
(farm)  for  payment  of  the  teind-duty,  and  that  the  possessor  is 
liable  although  he  has  bona;/ide  paid  his  rent  to  the  heritor.'  But 
the  decision  on  the  latter  point  has  justly  been  questioned;*  and, 
independently  of  its  soundness  in  principle,  it  was  by  implication 
subsequently  overruled.  Second,  A  minister,  in  his  decreet  of 
locality,  may  charge  a  tenant  for  his  stipend,  not  only  to  the  extent 
of  the  fifth  part  of  the  rent,  but  of  the  whole  rent,  if  it  be  still  in 
[300]  the  tenant's  hands.*  The  qualification  here  necessarily  over- 
rules the  second  point  of  the  preceding  case.  Third,  A  [suspension 
of  a]  charge  upon  a  decree  of  locality,  although  against  a  person 
not  named  in  the  decree,  cannot  be  sustained  but  upon  consigna- 
tion.®  And  Fourth,  A  minister,  having  a  decree  of  locality  for 
money  and  victual  out  of  a  barony,  without  any  division  upon 
particular  rooms  (farms),  is  entitled  to  affect  the  rent  of  any 
tenant,  and  is  not  restricted  to  the  teinds  of  any  room.^ 

In  ascertaining  the  amount  of  rent  over  which  the  right  SuWeMe. 

^  [26  and  26  Vict  c.  97,  s.  22,  incor-  *  Minister  of  Eskdalemtiir  or  M'Gar- 

porating  provisions  of  Police  Act  of  roch  v,  Scott,  1742,  Mor.  14,795,  Elch. 

1857;  20  and  21  Vict  c.  72,  ss.  29-34 ;  Stipend,  No.  4. 

Stewart  on  Fishings,  239.]  «  M'Garroch  v.    Scott,    1740,    Mor. 

2  Connell  on  Tithes,  459-60.  15,160,  Elch.  Stipend,  No.  2. 

»  Kirk  V.  Gilchrist,  1629,  Mor.  4786,  '  Lawrie  v.  Cmminghiun-  1710,  4  B. 

1  B.  S.  170.  S.  792. 

*  Connell,  ut  mp. 
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extends,  it  haa  been  decided,  that  where  part  of  the  lands  in  a 
parish  is  sublet,  the  rent  paid  by  the  principal  lessee,  and  not  that 
which  he  receives  from  the  snblessee,  is  the  rule  for  ascertaining 
the  bnrden  to  be  imposed  npon  them.^  Two  farms  were  let 
together  on  a  lease  of  cumtdo  rent,  bnt  containing  an  allocation 
of  the  rent  proportional  to  each.  In  a  yalnation  of  the  teinds 
of  one  of  these  farms,  the  allocation  in  the  lease  having  been 
fonnd  not  to  afford  sufficient  evidence  of  the  valae,  a  proof  was 
led ;  and  thereafter  the  tenant  renounced  his  lease  and  abandoned 
the  possession,  when  both  farms  were  again  let  at  a  greatly 
reduced  cumulo  rent.  It  was  held  that  the  cumtdo  rent  in  the 
lease  current  at  the  time  the  proof  was  led  must  be  held  as  the 
value  of  the  farms ;  but  that  the  allocation  made  by  the  valuators 
in  reference  to  that  cumtdo  rent  is  the  rule  for  valuing  the 
teinds.' 

Manse  and  Chubch.' — ^It  is  not  lawful  to  assess  tenants  for  the 
expense  of  loading  materials  to  be  employed  in  building  a  manse, 
it  being  held  that  the  burden  of  building  the  manse  lies  entirely  on 
the  heritors,  which  term  does  not  include  tenants.^  [And  so  tenants 
under  long  leases,  though  proprietors  in  the  sense  of  the  Valuation 
Act,  are  not  thereby  made  heritors  to  the  effect  of  being  subjected 
in  liability  for  church  assessment.^] 


Section  III. — ^Bubdens  Payable  by  Convention. 

The  parties  may  stipulate  that  the  whole  or  a  part  of  the  public 
burdens  shall  be  paid  by  either. 

Alt*  1.—  If  the  landlord  actually  pay  the  public  burdens,  no  practical 

^^^^  difficulties  can  arise.  But  where  he  is  so  bound,'  it  frequently 
4f  bmdiord.  happens  that  they  are  paid  in  the  first  instance  by  the  tenant, 
who,  [301]  on  settling  the  rent,  claims  corresponding  deductions. 
The  tenant  ought  to  deliver  the  receipts,  and  the  discharge  for  the 
rent  ought  to  specify  that  so  much  was  paid  in  money  and  so  much 
accounted  for  by  those  receipts.  It  has  been  suggested,  that  if 
the  landlord  receive  the  voucher  as  money,  and  do  not  in  the  dis- 

1  K  of  Casaillis  v.  Pinlay,  1795,  Mor.  *  Miller  v.  Craig,  1769, 1  Hailes  329, 

14,826.  Dunlop's  Paroch.  Law,  157. 

«  Caddell  v.  Bums,  1827,  F.C.  557.  *  [McLaren  v.  Clyde  Trs.,  17  Nov. 

<  [See  31  and  32  Vict  c  96.     High-  1865,  4  Macph.  58;  aff.  28  May  1868,  6 

land  Ry.  Co.  r.  Hers,  of  Kinclaven,  Macph.  (H.  L.)  18,  40  Jur.  484.] 

15  June  1870,  8  Macph.  858.     Bruce  •  [See  Brown  v.  Weir,  11  July  1839, 

V,  Bruce,  24  June  1873,  11   MacpL  1  D.  1237.] 
755.] 
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charge  distinguish  the  money  from  the  receipts,  it  might  afterwards 
be  questioned  whether  this  was  not  a  payment  in  money,  of  which 
payment  the  public  burdens  formed  no  part.  Or,  should  the  tenant 
pay  his  rent  without  asking  credit  for  such  payments,  it  might 
afterwards  be  inferred  that  he  had  been  allowed  credit  for  them.^ 
The  propriety  of  this  rule  is  proved  by  a  decision  which,  although 
of  an  old  date,  establishes  a  principle.  A  lease  contained  a  clause 
that  the  tenant  should  be  relieved  of  all  public  burdens.  Some 
years  after  his  removal  he  sued  the  landlord  for  repayment  of  the 
monies  expended  by  him  for  public  burdens,  and  produced  the 
receipts.  The  landlord  pleaded  that  it  must  be  presumed  that 
these  payments  were  allowed  in  the  rent,  or  otherwise  passed 
from  by  the  tenant,  because  he  had  voluntarily  paid  his  whole 
rent.  In  substance,  the  Court  held  that  the  presumption  was  in 
favour  of  the  landlord,  unless  the  tenant  could  instruct  by  the 
lessor's  writ  or  oath  that  at  the  settlement  credit  had  not  been 
given.* 

Where  it  is  stipulated  that  the  lessee  shall  pay  the  public  aii  2.— 
burdens  they  are  in  general  enumerated,  and  it  is  conditioned  f^^J^JJ^ 
that  he  shall  annually  report  the  receipts  to  the  ^lessor.'    And  it  4  ««»««^ 
ought  to  be,  and  often  is,  declared  that  the  receipts  for  those 
burdens  shall  be  received  in  part  of  the  rent.* 

An  obligation  to  pay  the  rent  "free  of  cesses,  minister's  stipend, 
poor's  money,  and  all  other  public  burdens  and  other  deductions 
whatsoever  imposed  or  to  be  imposed,"  does  not  preclude  the 
lessees  from  being  allowed  the  payments  made  by  them  of  feu- 
duties  and  ground-annuals  in  their  articles  of  discharge.*  And 
under  an  agreement  between  the  lessor  and  lessee,  that  the  latter 
should  pay  public  burdens,  income-tax  is  not  included.^  It  may 
be  deemed  that  the  same  rule  would  apply  to  the  assessed  and  all 
other  national  taxes,  as  local  (county  or  parish)  burdens  only  are 
meant. 

In  the  question  of  relief  as  between  landlord  and  tenant,  the 
position  in  law,  that  the  rent  of  the  farm  must  be  held  to  be  [302] 
prospective  as  to  the  amount  of  the  burdens^  including  stipend, 
and  that  though  there  should  be  error  there  can  be  no  relief,  has 
been  overruled.    A  tenant  was  by  his  lease  bound  to  pay  a  certain 

^  Bell  on  LeaseB,  vol.  i.  p.  232  and  ^  Boss  and  App.  tU  sup. 

voL  ii.  pp.  129, 130.  *  York  Buildings  Co.  v.  Grant,  1737, 

« Veitdi    V.    Pateraon,    1664,    Mor.  Mor.  16,338. 

11,383.  ^Wilson  and  Macbeath  v.  Holmes, 

«  2  Boss'  Lect  496 ;  1  Jnrid.  StyL  15  Feb.  1828,  6  S.  651. 
628-9,  App,  No.  1. 
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rent,  and  also  "  the  minister's  stipend,  schoolmaster's  salary,  cess, 
statnte-laboor  money,  and  all  other  public  and  parochial  burdens 
imposed  or  to  be  imposed  during  the  currency  of  the  tack,"  A 
short  time  before  entry  the  stipend  had  been  fixed  by  an  interim 
locality  at  a  certain  amount,  which  the  tenant  paid  to  the  minister 
during  the  whole  of  the  tenancy.  Afterwards,  however,  it  was 
ascertained  that  by  reason  of  error  too  great  a  proportion  of  the 
stipend  had  been  allocated  upon  the  particular  lands.  In  settling 
with  the  other  heritors  as  to  the  sums  to  be  paid  as  stipend  for  his 
other  lands  within  the  parish,  the  landlord  was  allowed  credit  for 
those  over-payments.  An  action,  therefore,  was  raised  by  the  tenant 
against  the  landlord  for  repayment  of  the  amount  which  he  had 
overpaid.  In  defence,  it  was  pleaded  that  the  rent  had  been  fixed 
with  a  view  to  the  amount  of  the  burdens,  including  the  erroneous 
sum  of  stipend,  and  therefore  that  the  rent  would  have  been 
greater  had  the  stipend  been  less ;  that  the  investigation  which 
resulted  in  the  diminution  was  made  by  the  landlord  for  his  own 
behoof  and  at  his  own  expense,  and  with  it  the  tenant  had  no 
concern ;  and  that,  as  the  result  of  the  investigation  only  shewed 
that  other  tenants  had  paid  less  than  their  proportion,  they  were, 
in  any  event,  the  parties  lucrati  by  the  over-payments,  and  there- 
fore liable  in  repayment.  It  was  held,  Ist^  That  the  lease  afforded 
no  evidence  that  the  rent  was  fixed  on  the  understanding  which 
the  defender  alleged,  and  therefore  that  defence  was  repelled. 
And  2dy  That  the  landlord  being  the  proper  debtor  to  the  benefice, 
must  be  dealt  with  as  lucratus  through  the  pursuer's  over-pay- 
ments, which  diminished  the  burdens  on  his  other  lands,  and  there- 
fore that  he  was  liable  in  repayment  of  the  amount  overpaid.^ 
The  ratio  decidendi  was  the  broad  doctrine  that  the  tenant  was 
not  bound  to  pay  the  full  sums  of  stipend  which  he  did  pay,  and 
that  the  necessary  adoption  of  this  position  involved  the  legal 
results  determined. 


Section  IV. — ^Whbther  Public  Burdens  on  a  House  let 
Furnished  are  Payable  by  the  Lessor  or  Lessee. 

It  is  now  customary,  more  especially  in  the  larger  towns,  to 
let  houses  furnished  for  various  periods  of  duration.  Besides  the 
national  taxes  payable  by  the  tenant  of  a  dwelling-house,  there 
are  [303]  many  local  taxes  which  are  payable  by  him  either  in 

1  Crawford  v,  Boyle,  &c.,  24  Feb.  1849, 11  D.  714,  21  Jur.  238. 
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whole  or  in  part.    From  the  number  and  weight  of  those  various 
burdens  it  is  an  important  practical  question  whether,  indepen- 
dently of  stipulation,  they  are  to  be  borne  by  the  lessor  or  the 
lessee  of  a  house  let  furnished.    No  case  has  hitherto  arisen  in 
which  the  question  has  been  tried;  but  the  determination  of  it 
would  probably  be  held  to  depend  upon  a  combination  of  legal 
principle  and  local  practice.  When  examining  the  question  whether 
a  house  let  furnished  can  be  assigned  or  sublet,  it  was  stated  ^  that 
where  a  house  is  let  furnished,  there  are,  in  strictness,  two  separate 
contracts — let,   the  contract  of  lease,  applicable  to  the  house ; 
and  2d,  that  of  pure  location,  applicable  to  furniture.    A  portion 
of  the  sum  stipulated  to  be  paid,  and  denominated  ''  rent,''  must 
be  deemed  to  come  under  each  of  those  contracts.    The  amount 
of  that  sum,  denominated  rent,  would  form  an  important  element 
in  determining  the  liability  for  the  public  burdens.     If  it  was 
such  as  exceeded  both  the  average  of  rent  and  the  average  re- 
muneration for  the  loan  of  furniture,  principle  would  apparently 
require  that  the  lessor  should  pay  those  burdens.     And  the  con- 
verse would  also  hold  good.     The  practice,  in  the  absence  of  stipu- 
lation, is  that  the  public  burdens  are  paid  by  the  landlord,  probably 
on  the  assumption  that  the  ordinary  return  is  so  calculated  as  to 
exceed  the  usual  remuneration  for  a  house  taken  and  furniture 
hired  separately.* 


Section  V. — Statute  Laboub. 

In  terms  of  certain  Scottish  and  British  statutes,  tenants,  with 
their  horses  and  carts,  and  similar  implements,  are  bound  to  work 
during  a  specified  number  of  days  in  repairing  highways,  bridges, 
and  ferries,  to  provide  a  substitute,  or  to  pay  a  penalty.  In 
practice  an  equivalent  is  ordinarily  paid.'  A  detailed  account  of 
the  statutes  and  relative  decisions  would  be  out  of  place,  as  they 
involve  questions,  not  between  landlord  and  tenant,  but  between 
the  tenant  and  the  community.     As  the  landlord  may  stipulate 


^  Supra,  book  L  chap.  viiL  sec.  6^  yoL 
L  p.  247.: 

»  [So  held,  afl&rming  a  judgment  of 
the  Author  as  Sherin  of  Dumbarton- 
shire, but  apparently  placing  the  judg- 
ment upon  the  universal  practice  of 
Scotland  in  Macome  v.  Dickson,  6  June 
1868,  6  Macph.  898.] 


»  [  The  Act  8  and  9  Vict  c.  41,  sub- 
stituted an  assessment  on  lands  and 
heritages^  in  the  option  of  the  road  trus- 
tees, for  the  statute  labour  and  conver- 
sion thereof.  See  Kilmalcolm  Boad 
Trs.  V.  Caledonian  Railway  Co.,  19  Dec, 
1863,  2  Macph.  366;  aflf.  22  June  1865. 
3  Macph.  (H.L.)  84,  4  Macq.  937.] 
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Beddona. 

Widow 
liferentiix. 


Uferenter's 

ezeentor 

andfiar. 


fiar,  because  there  is  in  each  a  separate  right  of  property ;  but  he 
questions  its  soundness  as  between  heir  and  executor,  both  of 
whom  represent  the  deceased  proprietor.^  Whatever  weight 
might  have  attached  to  the  objection  in  theory,  none  (as  Karnes 
concedes^)  could  attach  in  practice,  because  the  rule  had  been 
fixed. 

There  is  a  series  of  decisions  in  which  doctrine  applicable  to 
both  classes  of  cases  was  ruled. 

Isty  In  a  question  with  a  widow-liferentrix,  the  executors  of 
her  husband  were  found  to  have  right  jure  mariti  to  the  whole  of 
the  rent  payable  for  that  year  in  which  he  died,  because  he  survived 
Martinmas,  although  the  rent  was'not  payable  until  the  subsequent 
"Whitsunday."  So,  a  husband  having  died  between  Whitsunday  and 
Martinmas,  his  widow,  infeft  as  conjunct  fiar,  was  found  entitled 
to  the  half  of  the  rent  payable  for  that  crop.*  And  an  heir  of 
entail  in  possession  granted  a  bond  of  provision  to  his  widow  (in 
terms  of  the  Act  5  Geo,  IV.  c.  87),  containing  an  assignation  to 
the  rents  of  the  estate  in  so  far  as  necessary  to  pay  the  annuity. 
The  first  [310]  payment  was  to  be  at  the  term  immediately  after 
his  death.  He  died  on  the  4th  of  May.  It  was  held  that  the 
widow  was  by  virtue  of  the  assignation  entitled  to  the  first  pay- 
ment out  of  the  rents  payable  at  Whitsunday  and  Lammas  follow- 
ing, although  due  for  the  preceding  year's  crop.*  But  where  the 
husband  survived  Martinmas,  [and  his  widow's]  jointure  was  levi- 
able in  grain  yearly,  betwixt  Christmas  and  Candlemas,  it  was 
found  that  she  had  no  claim  to  any  part  of  that  year's  rent,  but 
that  the  husband's  executors  had  right  to  the  whole.^  These  cases 
form  the  converse  of  those  which  were  ordinarily  contemplated,  as 
they  related  to  the  commencement  of  the  liferenter's  right. 

2(2,  In  the  same  manner  questions  were  resolved  which  arose 
on  the  death  of  a  liferenter  between  his  executor  and  the  fiar. 
The  liferenter  took  the  place  of  the  deceased  proprietor,  and  the 
fiar  drew  what  the  heir  would  draw  in  the  common  case.  Thus,  a 
fiar  was  found  entitled  to  but  half  of  the  rent  payable  for  that  year 
in  which  a  liferentrix  died,  she  having  survived  Whitsunday.^ 
An  analogous  case  illustrated  the  principle,  for  the  same  judgment 
was  pronounced  where  a  widow's  jointure  was  constituted  by  a 
personal  bond  not  relative  to  land;  but  as  the  jointure  was  payable 
at  Lammas  and  Candlemas  in  the  produce  of  land,  it  was  held  that 


1  Kamee'  Eluc.  60-1. 

«  Eluc.  66. 

*  Carnegie  v,  Carnegie's  Ezis.,  16S8, 
Mor.  16,887. 

^  Lady  Ayton  v,  Hume,  1629,  Mor.' 
15,879. 


*  Cruickfihank  v.  Sandeman,  1843,  5 
D.  643,  15  Jur.  332. 

«  Trotter   v.    Rocheid,    1681,    Mor. 
15,899,  2375. 

7  L.  Bkufl  V,  Winraham,  1631,  Mor.. 
16,881, 1  B.  S.  186. 
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the  case  was  the  same  as  if  she  had  been  infeft  in  land.^  So,  a 
lease  haviog  been  granted  by  a  widow  of  her  jointure  lands  to  the 
heir,  the  rent  payable  at  Whitsunday  and  Martinmas  "  by  equal 
portions,  yearly,  termly,  and  proportionally  during  her  lifetime/' 
was  found  due  for  the  term  preceding  her  death ;  but  not  from 
that  term  till  the  day  of  her  death,  which  happened  about  four 
months  afterwards.' 

3df,  Where  the  entry  was  at  Whitsunday,  and  the  half-year's  Heir  and 
rent  was  payable  at  Martinmas,  and  the  proprietor  survived  Martin-  ©f  pro-  * 
mas,  the  executor  was  entitled  to  the  rents  of  the  whole  crop.*    The  P"®*®'* 
rule  was  held  to  have  been  fixed  by  established  practice  and  a  series 
of  decisions.*    On  the  same  principle  it  was  decided  that  where 
the  first  half-year's  rent  for  crop  1814  was  conventionally  due  at 
Martinmas  1814,  and  the  proprietor  had  died  in  June  1814,  and 
[311];consequently  survived  the  legal  term  of  Whitsunday,  he  trans- 
mitted to  his  executors  or  representatives  the  rent  legally  due  at 
Whitsunday,  although  conventionally  not  due  till  Martinmas.* 

4<A,  An  owner  of  heritable  and  personal  property  executed  a  Trotter  v. 
deed  of  entail  by  which  he  assigned  to  the  heirs  of  entail  theiuu^e,^ 
rents  of  the  estate  in  land  "  from  and  after  his  death."  He  bur- 
dened that  estate  with  a  large  annuity  payable  at  the  first  term 
after  his  decease.  By  a  general  trust-settlement  he  conveyed  to 
trustees  for  certain  purposes  his  whole  personal  estate,  "  rents  of 
land,  Ac,  which  should  belong  to  him  at  his  death."  The  tes- 
tator died  about  two  months  previous  to  the  term  of  Whitsunday, 
at  which  the  half-year's  rents  for  the  previous  year  (legally  pay- 
able at  the  Martinmas  preceding)  were  payable  conventionally. 
On  the  death  of  the  testator  it  was  held  that  the  trustees  had  right 
to  the  rents  becoming  due  at  Whitsunday  thereafter,  and  that 
there  was  no  evidence  of  intention,  ex  facie  of  the  deeds  to  set 
against  the  result  in  law,  that  having  become  legally  payable  at 
Martinmas  preceding,  the  rents  were  to  be  held  as  in  bonis  of  the 
deceased,  and  were  to  be  paid  to  the  trustees.^ 

And  bth^  If  a  liferenter  or  proprietor  survived  any  part  of  the  Sarvivai  of 
term-day  he  transmitted  the  rent  of  that  term  to  his  executors.  **™    ^' 
Erskine  says  that  according  to  the  former  practice  he  must  have 
outlived  the  noon  of  the  term-day.^    And  Bankton  states  that  the 

1  Baillie    v.    Cuthbert,    1684,    Mor.  16,913.    Pringle  v.  Pringle's  Exr.,1741, 

16,900.  Mor.  16,907,  6419.    Tumbull  v.  Kerr, 

*Lawrie   v.    Maxwell,    1711,    Mor.  1760,  Mor.  6430. 

16,906.  *  Pringle  v.  Pringle's  Exr.,  wt  rup. 

»  L.  West  Nisbet  v.  L.  Swinton,  1636,  »  Innes  r.  D.  of  Qopdon,  1822,  2  S.  3. 

Mor.  16,883-4.    Guthrie  v,  Mackeiston,  ^  Trotter  v.  Cunninghame  and  Smith, 

1671,  Mor.  16,890-2, 2  B.  S.  162.    John-  26  Nov.  1839,  2  D.  140, 12  Jur.  186. 

ston  V.  M.  of  Annandale,  1727,  Mor.  '  2  Ersk.  iii.  9. 
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greatest  part  of  it  Bhould  be  expired.^  These  dicta  appear  to  be 
rested  solely  on  the  opinion  of  Craig.*  They  are  not*reconcileable 
with  the  decisions  recognised  as  governing  previous  to  the  recent 
statute.  Where  a  proprietor  died  upon  Whitsunday  at  eleven 
o'clock,  it  was  decided  that  the  half  of  the  year's  rent  belonged  to 
the  executors,  because  it  was  lawful  for  the  tenants  to  have  made 
payment  of  their  Whitsunday  rents  on  the  morning  of  that  day,' 
This  decision  was  confirmed  by  a  subsequent  one,  in  which  it  was 
held  that  a  liferentrix  having  lived  to  the  Martinmas  day  and 
died  on  Martinmas  day  "  at  afternoon,"  the  rents  of  the  current 
term  belonged  to  her  executors  and  not  to  the  fiar.  For  it  is  the 
survivance  until  that  day  and  not  until  afternoon,  which  formed 
the  ratio,  as  the  hour  is  mentioned  merely  as  a  fact.*  The  rule 
was  accordingly  fixed  by  two  subsequent  decisions.  Stair  speaks 
of  survivance  until  the  term-day  without  specifying  any  hour.* 
But  as  he  relies  upon  the  decisions  now  cited  be  must  be  held  to 
have  adopted  the  doctrine  which  they  embody,  and  according  to 
which  the  subsequent  cases  were  ruled.  A  liferentrix  having  died 
the  "  forenoon"  of  Martinmas  day,  it  was  decided  that  her  executor 
had  a  right  to  the  rent  of  the  last  half-year,  because  it  was  enough 
that  she  had  lived  during  any  part  of  that  day.*  And  where  an 
annuity  was  conditioned  to  be  payable  yearly,  but  without  bearing 
also  "  termly,"  it  was  held  that  the  liferentrix  having  died  in  the 
morning  of  Martinmas  day,  her  executor  had  right  to  the  annuity 
•  for  the  whole  year  then  ended.^  The  rule  was  not  affected  by  any 
decision  holding  that  the  whole  term-day  must  elapse  before  the 
new  term  commences,  and  that  an  arrestment  used  on  that  day 
to  affect  the  next  term's  rent  is  premature,  for  that  the  rule  applic- 
able to  heir  and  executor,  founded  upon  the  principle  dies  inceptus 
pro  completo  Jiabetur,  was  admitted  to  be  fixed  law.® 

Art.  8.—  ^0  alteration  upon  the  character  of  the  rent  as  heritable  or 

^^^     moveable  could  be  effected  by  postponing  the  term  of  payment.* 
menf^cr      Thus,  a  husband  in  his  antenuptial  contract  of  marriage  bound 
i^rJSu       himself  to  infeft  his  wife  in  a  liferent  of  certain  locality  lands,  to 
the  rents  of  which  she  was  constituted  assignee,  with  full  power 
immediately  on  his  death  to  possess  the  lands«  grant  leases,  and 

1  2  Bankt,  vi.  24.  «  Paterson    v.    Smith,]  1704,   Mor. 

«  2  Craig,  ix.  13.  16,902-4. 

«  Tenants  of  Merchiston  v.  Napier,  '  Exrs.  of  Lady  Tolquhoun  v.  Crs., 

1609,  Mor.  16,877.  1740,  Mor.  15,907,  Erak  vJt  mp.  and 

*  Lady  Brunton  v, ,  1642,  Mor.  Note  (by  Ivory)  240. 

16,866.  8  Wright  v.  Lady  Eliz.  Caningham, 

*  3  Stair,  viiL  67.  1802.  Mor.  15,919. 

»  BeU's  Pr,  1499. 
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ezercifie  all  the  rights  of  a  liferentriz.  The  rents  of  those  lands 
were  payable  at  a  conventional  term  six  months  after  the  legal  Postpone- 
term.  The  provision  was  declared  redeemable  by  the  next  heir 
at  any  term  of  Whitsunday  or  Martinmas  subsequent  to  the  hus- 
band's death  by  making  payment  of  a  certain  annuity  at  two 
terms  in  the  year,  beginning  the  first  payment  at  the  first  term 
after  intimation  was  made  of  the  intention  to  redeem.  The  huis- 
band  died  in  December  1832,  the  next  heir  exercised  the  power 
of  redemption  on  the  2d  of  November  1833,  drew  the  rents  pay- 
able at  Martinmas  1833,  and  paid  the  first  half-year's  annuity  at 
that  time.  Independently  of  the  liferent  or  of  the  annuity,  a 
suitable  allowance  until  that  term  had,  by  the  marriage-contract, 
been  provided  for  the  widow.  It  was  held  that  as  the  power  of 
redemption  was  not  exercised  till  after  Whitsunday  1833,  the  first 
half  of  the  rents  of  crop  1833,  although  payment  was  convention- 
ally postponed  till  Martinmas,  vested  in  the  widow  as  liferentrix ; 
that  the  subsequent  redemption  and  the  payment  of  the  annuity 
at  Martinmas  did  not  divest  her  of  the  right  to  those  rents,  and 
that  the  next  heir  who  levied  them  was  liable  to  pay  them  to 
her.^ 

[313]  But  an  alteration  might  be  effected  by  anticipating  the  Antidpa- 
legal  term.  The  meaning,  it  was  laid  down,  of  the  common  ^^^^^ 
maxim,  that  the  legal  and  not  the  conventional  terms  are  the 
rule  between  heir  and  executor,  is  merely  that  the  postponement 
of  the  legal  term  by  the  convention  of  parties  does  not  deprive 
the  executor  of  the  benefit  of  that  term.  But  if  by  convention 
rents  be  made  payable  before  the  legal  term,  the  executor  would 
have  the  benefit  of  that  convention,  for  there  is  no  instance  of  what 
is  both  due  and  exigible  not  devolving  to  executors.^ 

This  principle  is  deemed  to  have  been  settled.  On  an  entailed 
estate  the  terms  of  entry  had  been  for  more  than  a  century  at 
Whitsunday  as  to  the  houses  and  grass,  and  after  the  separation 
of  the  crop  as  to  arable  land ;  and  the  year's  rent  was  payable,  one- 
half  at  Martinmas  immediately  succeeding  the  term  of  entry,  and 
the  other  half  at  the  Whitsunday  subsequent.  The  lessor  died  in 
December  1810,  and  his  successor  pleaded  that,  in  consequence  of 
the  arrangement  relative  to  the  terms  of  entry  and  payment,  he 
had  right  to  the  whole  rent  due  for  crop  1811,  and  that  as  heir 
of  entail  he  was  entitled  to  the  half  of  that  rent  which  was  due 
and  payable  at  Martinmas  1810.     But  the  claim  having  been 

^  Lockhart  v.  Lockhart^  1  Feb.  1839,  and  Rocheid,  1739,  Mor.  15,906.    [Her- 

F.C.  488,  If  D.  443.    [Trotter  v.  Cirn-  lies  v.  Maxwell's  Curator,  6  Feb.  1873, 

nincham,  26  Nov.  1839,  2  D.  140.]  11  Macph.  396.]    2  Bell's  Com.  8 ;  2 

>  Muiray  Eynnymnound  v.  Cathcart  Ersk.  iz.  64,  Notes. 
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repelled,  it  was  held  that  it  was  lawful  for  an  heir  of  entail  to 
stipulate  forehand  rent  in  com  farms,  so  as  to  deprive  the  succeed- 
ing heir  of  any  right  competent  to  him  in  preference  to  executors, 
if  the  legal  and  conventional  terms  had  been  the  same,  the  heir  of 
entail  continuing  the  same  management  of  the  estate  as  that  intro- 
duced by  the  entailer,  and  followed  for  a  long  course  of  years.^ 

The  rule  was  found  applicable  as  between  the  heir  in  possession 
and  the  executors  of  the  widow  of  the  preceding  heir,  and  was  not 
affected  by  a  postponement  of  payment  made  by  her  for  the  con- 
venience of  the  tenants.  An  entailed  estate  was  held  on  leases  by 
which  the  whole  year's  rent  was  made  payable  forehand  at  Martin- 
mas. The  heir  in  possession  died  in  January  leaving  a  widow, 
who  had  right  by  locality,  and  who  drew  her  first  rents  at  the  sub- 
sequent Martinmas.  During  her  possession,  by  agreement  with 
the  tenants,  she  consented  to  postpone  the  payment  of  one-half  of 
the  rent  from  Martinmas  until  Whitsunday.  She  survived  her 
husband  thirty-three  years,  but  died  before  the  Whitsunday  there- 
after. In  a  question  with  the  heir  of  entail  then  in  possession,  it 
was  decided  that  she  had  a  right  to  the  rents  of  thirty-three  full 
years.  And  as  he  did  not  specially  aver  that  she  had  drawn  more 
than  the  rents  for  thirty-two  years  and  a-half,  her  [314]  executors 
were  found  to  be  entitled  to  the  half-year's  rent,  which,  in  conse- 
quence of  her  arrangement  with  the  tenants,  did  not  fall  due  until 
the  Whitsunday  after  her  death.*  Nor  was  the  doctrine  of  these 
cases  at  variance  with  the  preceding  decision,  which  bore  that 
anticipation  of  the  rents  of  an  entailed  estate  could  not  defeat  the 
legal  rule  of  division.* 


Art4.— 
StUpeoUto 

diotnon 
oppUdcL 

Oom  fannfl.] 


As  formerly  stated,  a  farm  must  be  held  to  be  either  wholly  in 
grass  or  wholly  in  corn ;  and  there  is  no  instance  of  giving  a  divided 
right  to  the  produce.* 

The  application  of  the  rule  of  division  to  com  farms  does  not 
appear  to  have  been  doubted.  And  in  a  case,  to  be  immediately 
noticed,  where  its  application  to  grass  farms  was  questioned,  corn 
farms  were  assumed  as  coming  within  it.^ 

In  grass  farms  the  same  rule  holds.®     Where  a  farm  was 


^  M.  of  Queensbeiry  v,  D.  of  Qaeens- 
berry's  Exrs.,  18  Feb.  1814,  F.C.  No. 
168,  p.  672. 

*  Qooden  v.  Chisholm,  2  Dec.  1829, 
F.C.  161,  8  S.  166,  2  D.  and  A.  83. 

s  Swinton  v.  Gawler,  20  June  1809, 
F.C.  330;  2  Bell's  Com.  8,  Note  6;  2 
Ersk.  ix.  64,  Note  (by  Ivory)  241; 
More's  Notes,  cxzziz. 

*  Fer  Lord  Pres.  (Campbell)  ctir .  con. 


in  Petley  v.  M'Eenzie,  1806,  Hume 
186.  Supra,  book  v.  chap.  ix.  sec  1, 
vol.  ii.  p.  277. 

^  Campbell  v,  Campbell,  ut  infra; 
Bell's  Com.  ut  cup.;  2  ilrsk.  ix.  64. 

*  Ersk.  and  Bell's  Com.  fU  wp,;  Bell's 
Ft.  1601;  Kames*  Eluc.  art  ix.  The 
views  of  the  older  Text-writers  on  this 
subject,  in  Steu.  Ans.  to  Dirlet.  378-81. 
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situated  in  a  mountainous  district,  and  a  very  small  part  of  it  had  Owas 
ever  been  under  tillage,  it  was  held  to  be  a  grass  farm,  although  a 
third  part  was  said  to  be  arable.  This,  it  was  said,  is  a  bona  fde 
grass  farm ;  the  corn  is  a  sequel  and  accessory  only.^  In  a  recent 
case  it  was  held  that  in  a  competition  between  heir  and  executor 
for  the  rents  of  the  farms  on  a  landed  estate,  the  criterion  for 
judging  whether  the  farms  are  to  be  held  to  be  grass  or  corn  farms 
is  the  source  from  which  the  profits  are  chiefly  derived.*  Each 
case,  therefore,  must  depend  on  special  matter. 

In  applying  the  rule  to  grass  farms  the  following  decisions  have 
been  given — Firaty  In  a  grass  farm  to  which  the  tenant's  entry 
w«t8  at  Whitsunday,  the  first  half-year's  rent  payable  at  Martin- 
mas, and  the  remainder  at  Whitsunday  thereafter,  the  proprietor 
having  died  in  January,  it  was  found  that  the  rents  for  the  whole 
year  belonged  to  the  executor.'  So,  a  tenant's  entry  to  a  grass  farm 
being  at  Whitsunday,  and  the  first  term's  payment  of  rent  being  at 
Martinmas  thereafter,  and  the  next  at  Whitsunday,  the  proprietor 
dying  after  Martinmas,  his  executors  were  found  to  have  right  not 
[315]  only  to  the  half-year's  rent  payable  at  Martinmas,  but  to 
that  of  the  other  half-year  payable  at'  the  Whitsunday  after  the 
proprietor's  death,  because  he  survived  both  of  the  legal  terms.* 

These  cases  apparently  settle  the  law,^  but  still  the  law  was 
questioned.  For  Second,  A  tenant's  entry  being  at  Whitsunday, 
and  the  whole  year's  rent  payable  at  Martinmas  thereafter,  and  the 
proprietor  having  died  between  Whitsunday  and  Martinmas,  the 
question  emerged  whether  the  whole  year's  rent  in  that  case 
should  go  to  the  executor.  The  Court  allowed  a  proof  before 
answer,  whether  the  farms  were  grass  or  com  farms,  thus  indicating 
that  there  might  be  a  distinction ;  but  the  case  not  having  pro- 
ceeded farther,  there  was  no  decision.*  Shortly  afterwards,  where 
the  tenant  in  a  grass  farm  entered  at  Whitsunday  1751,  paying 
one-half  of  the  rent  at  Martinmas  thereafter  "  for  the  half-year  im- 
mediately preceding,"  and  the  other  half  at  Whitsunday  1752 
"  for  the  full  year's  rent,"  and  the  proprietor  died  after  Martinmas, 
the  rent  payable  at  Whitsunday  1752  was  held  to  accrue  to  the 
executor.'^ 


^  Per  Lord  Meadowbank  in  Petley  v. 
M'Eenzie,  ut  twp.  The  details  of  this 
case  are  g^ven  «upra,  vol.  ii.  p.  277. 

*  Campbell  v.  Anstruther,  20  Dec 
1836,  9  Jut.  163,  F.C.  264. 

^  Johnstone  v.  M.  of  Annandale,  vX 
twp,  voL  ii.  p.  329. 

^  Pnngle  v.  Piingle's  Ezis.^  ut  twp. 
YoL  ii.  p.  329. 


^[Campbell  v,  Campbell  18  July 
1849, 11  D.  1427.1 

•  Campbell  i?.  Campbell,  1746,  Mor. 
15,908,  Elch.  Heir  and  Executor,  No. 
3. 

^TumbuU  V.  Kerr,  1760,  6  B.  S. 
876,  Mor.  5430,  Kames'  Eluc  68-9  In 
Elliot's  Trs.  v.  Elliot  (next  note)  it  was 
said  that  Keir  v,  TurnbuU  was  taken 
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Thirds  The  rule  was  laid  down  that  in  graas  fanns,  when  the 
landlord  snrTives  Whitsnnday,  hia  executor  draws  half  of  the  rent 
payable  at  Martinmaa  and  Whitfinnday  thereafter.^ 

Fourth^  Where  by  the  lease  of  a  grass  farm  the  year  s  rent  was 
payable  at  Martinmas  1796  for  the  grass  of  1796  and  the  com  of 
1797,  and  the  proprietor  died  on  the  2d  of  November  1796,  it  was 
found  that  as  a  whole  yearns  rent  effeiring  to  the  grass  crop  of  1796 
and  com  crop  of  1797  was  due  and  payable  by  the  terms  of  the 
lease  at  Martinmas  1796,  and  would  have  been  actually  received 
by  the  deceased  proprietor  had  he  survived  that  term,  so,  he 
having  died  a  few  days  before  that  term,  his  executor  had  right 
to  the  one-half  of  the  yeai^s  rent  which  became  payable  at  that 
term.  The  law  was  held  to  have  been  fixed  by  the  case  last 
cited* 

And  Fifths  In  grass  farms  let  from  April  to  December  the  rent 
is  divided  between  the  heir  and  executor  if  the  proprietor  survive 
Whitsunday  and  die  before  Martinmas.  The  principle  is  said  to 
have  been,  that  the  letting  having  been  for  the  mere  purpose  of 
reaping  the  grass  crop,  the  rent  was  for  the  crop  and  not  for  the 
possession.*  A  proprietor  died  in  June  1804,  [316]  and  a  competition 
arose  between  his  heir  of  entail  and  his  executor.  A  part  of  the 
rent  of  grass  farms  was  payable  in  prestations  of  peats,  butter, 
lambs,  pigs,  and  poultry.  The  heir  claimed  the  whole  of  these 
services  and  prestations  exigible  in  1804,  as  due  (conformably  with 
alleged  local  custom)  for  crop  and  year  1805,  and  the  half  of  those 
which  had  been  rendered  in  1803  as  due  for  crop  1804.  It  was 
found  that  the  customs  and  prestations  payable  out  of  an  estate 
are  part  of  the  consideration  payable  for  the  crop  of  that  year  in 
which  they  are  paid  or  performed;  and  consequently,  that  the 
heir  was  not  entitled  to  more  than  one-half  of  the  customs  and 
prestations  payable  in  1804,  and  was  not  entitled  to  repetition  of 
any  part  of  those  paid  in  1803,  and  it  was  thought  that  the  ser- 
vices and  prestations  were  subject  to  the  like  division  as  the  money 
rents.* 

let,  The  rents  of  com  mills  attached  to  a  thirl  came  under  the 


out  of  Court  by  compromise  before  a 
final  judgment.  But  this  must  have 
been  a  mistake,  as  Kamee  iyit  vap,)  ex- 
pressly says  that  the  claim  of  the  execu- 
tors liaving  been  at  first  overruled,  the 
interlocutor  was  altered  and  the  claim 
RUfitaiTifid. 

1  Elliot's  Trs.  v.  Elliot,  1792,  Mor. 
15,917. 

*  Petley  v.  M'Kenzie,  ut  tup. 

*  Bell's  Com.  8-9.    More's  Notes,  and 


Swinton  v.  Qawler,  tU  sup.  In  a  note 
to  that  case  the  reporter  states,  that  al- 
though the  determination  of  uiis  point 
was  not  necessaiT  for  the  decision  of 
the  case,  yet  the  Judges  gave  so  clear 
an  opinion  upon  it  that  he  deemed  it 
right  to  insert  it  In  strictness,  how- 
ever, the  dicta  must  be  deemed  6biter» 

^  Qordon  v.  Qordon,  1806,    Hume, 
188-9. 
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rules  applicable  to  land  rents,  but  there  was  no  reason  for  extend-  Art  6.— 
ing  the  rule  to  urban  mills  of  any  kind.  These,  it  was  deemed,  tohich  €^ 
would  be  governed  by  the  rule  applicable  to  houses.  ^nl!^ 

2d,  The  rule  in  a  competition  between  an  heir  and  executor  for  *<?«»» 
rents  of  houses  for  the  half-year  during  the  currency  of  which  ihejuheneg, 
ancestor  died,  was  contrary  to  what  was  formerly  understood,^  that  gubfecta, 
the  executor  was  to  be  preferred.   Where  the  possession  commenced  msi». 
at  Whitsunday,  and  the  proprietor  died  in  August,  the  rent  from  Honaea. 
Whitsunday  to  Martinmas  was  held  to  be  executry.    The  point 
was  deemed  to  have  been  settled  by  the  repeated  decisions  where 
the  competition  was  between  an  heir  and  executor  for  the  rents  of 
grass  farms,  and  was  fixed  as  already  stated.^ 

3rf,  Neither  dicta  nor  decisions  were  discovered  relative  to  the  Mina, 
rules  applicable  to  the  rents  of  mines,  or  fisheries,  or  game  ;  and  it  ^*"*' 
is  believed  that  none  had  been  judicially  or  practically  authorised. 
Erskine  indicates  an  opinion,  that  as  where  the  profits  arise  from 
"continual duty,"  as  in  mines  and  fisheries,  the  distribution  is  not  tc 
be  governed  by  any  legal  terms,  but  de  die  in  diem?  In  the  absence 
of  authority  it  is  difficult  to  suggest  a  principle,  much  more  a  prac- 
tical rule.  But  it  may  be  deemed  that.  First,  with  relation  to  mines 
and  other  subjects  nowise  connected  with  legal  "  seasons,"  the  rule 
[317]  suggested  by  Erskine  may  be  applied.  Second,  Where 
"seasons"  affect  the  subject,  as  in  fisheries,  the  survivance  of  the 
"  season"  may  entitle  the  executor  to  claim ;  for  example,  if  the 
proprietor  of  a  salmon-fishing  die  after  the  14th  September,  the 
rents  previously  due  may  be  accounted  in  bonis,  as  the  produce  had 
then  been  fully  reaped ;  and  a  similar  rule  {mutaiis  mutandis)  may 
be  applied  to  game.  Or  Third,  The  rule  de  die  in  diem  may  govern 
in  all  subjects  with  relation  to  which  no  contrary  rule  has  been 
fixed.  In  a  case  already  cited  it  was  said  that  there  did  not  appear 
to  be  any  principle  upon  which  the  executor  was  entitled  to  be 
preferred  to  the  heir  for  rents,  the  term  of  payment  of  which  was 
not  come  at  the  death  of  the  deceased.^ 

^th,  Pensions  or  salaries  of  office  payable  out  of  the  produce  of  Pensions, 
land  were  governed  by  the  same  rules  as  land.     A  pensioner  dying  *^ 
before  Whitsunday,  it  was  decided  that  his  representatives  had  no 
right  to  that  crop  in  the  course  of  which  he  died,  and  that  there 
was  no  difference  between  a  pensioner  and  a  liferenter.^    And  it 

1  Pringle    V.    Pringle'B    Exr.,    and  •  2  Ersk.  ix.  66. 

More's  Notes,  trf  mp,  *  Per  L.  Pres.  (Hope)  in  Binny  «. 

*  Binny  v.  Binny,  28  Jan.  1820,  F.C.  Binny,  ut  awp. 

91.    Kiiqz  V.  Jaffrey,  28  Jan.  1828,  6  ^  £.  of  Kelly  v.  Beatton,  1666^  Mor. 

S.  422.    Note  by  Loid  Monboddo  in  16,887. 
Lord  Daer  v.  D.  of  Hamilton,  1740,  6 
B.  S.  695-6,  Bell's  Pr.  1602. 
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W£i8  held  that  the  governor  of  a  garrison,  whose  commission  from 
the  Sovereign  was  recalled  after  Whitsunday,  was  entitled  to  the 
half  of  the  rent  of  that  year,  although  payable  in  grain  between 
Christmas  and  Candlemas  thereafter,  and  although   that   whole  . 

year's  rent  was  by  his  commission  expressly  assigned  to  the  sue-  [ 

ceeding  governor.^  From  this  rule  there  was  an  exception.  For 
it  was  held  that  the  legal  terms  did  not  regulate  the  rents  of  the 
chapel  royal  gifted  to  His  Majesty's  chaplains,  but  that  the  same 
were  due  de  die  in  diem  by  a  clause  in  the  gift  bearing  "  bygones 
from  the  period  of  the  death  of  the  former  donatary/'^ 


OHAPTEB    XVL 

ALTEEATION  OF  LAW  BY  THE  APPORTIONMENT  ACTS, 
4  &  5  WILL,  IV.  c.  22,  [AND  33  AND  34  VICT.  c.  35.] 

Apportion-  ■A.s  formerly  indicated,'  a  material  change  has  been  made  on 
i^^^^^^the  rule  of  division  of  rents  between  heir  and  executor  by  the 
Statute  4  Will.  IV.  c.  22.  That  statute  extends  to  Scotland.  It 
was  passed  on  the  16th  of  June  1834.  In  questions  which  may 
emerge  under  it  the  date  is  important,  as  it  has  a  prospective 
operation  only. 
See  2.  [318]  The  2d  section  bears — "  Be  it  enacted,  that  from  and  after 

the  passing  of  this  Act,  all  rents-service  reserved  on  any  lease  by 
a  tenant  in  fee  or  for  any  life  interest,  or  by  any  lease  granted 
under  any  power,  (and  which  leases  shall  have  been  granted  after 
the  passing  of  this  Act),  and  all  rents-charge  and  other  rents, 
annuities,  pensions,  dividends,  moduses,  compositions,  and  all  other 
payments  of  every  description,  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  made  payable  or  coming  due  at  fixed  periods 
under  any  instrument*  that  shall  be  executed  after  the  passing  of 
this  Act,  or  (being  a  will  or  testamentary  instrument)  that  shall 
come  into  operation  after  the  passing  of  this  Act,  shall  be  appor- 
tioned so  and  in  such  manner  that  on  the  death  of  any  person 
interested  in  any  such  rents,  annuities,  pensions,  dividends,  moduses, 

^  E.  of  March  v.  E.  of  Leven,  1710^  ^  [Hence  a  lease  which  is  only  con- 

Mor.  15,904.  stitated  or  evidenced  by  an  entry  in  the 

'  Ltnning's  Belict  v.  Gustaid,  1736,  landlord's   rental-book   does    not    fall 

.  Mor.  15,914.  under  the  Act.     E.  of   Dalhousie  v, 

s  Supra,  YoL  iL  p.  326.  Crokat^  26  March  1868, 6  Macph.  659.] 
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compositions,  or  other  payments  as  aforesaid,  or  in  the  estate,  fund, 
office,  or  benefice  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other  means 
whatsoever  of  the  interest  of  any  such  person,  he  or  she,  or  his  or 
her  executors,  administrators,  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period  of  pay- 
ment thereof  respectively  (as  the  case  may  be),  including  the 
day  of  the  death. of  such  person,  or  of  the  determination  of  his 
or  her  interest,  all  just  allowances  and  deductions  in  respect  of 
charges  on  such  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  other  payments  being  made." 

Under  this  section  of  the  statute  a  case  emerged.  A  died  onBrjdgesv. 
the  26th  of  October  1840,  in  possession  of  certain  entailed  estates,  ^^^^^ 
and  was  succeeded  by  B,  the  next  heir  of  entail.  In  1842,  0,  the 
executor  of  A,  raised  an  action  against  B  to  account  for  his  intro- 
missions with  the  rents  for  the  term  current  at  the  death  of  A,  and 
to  apportion  the  same  according  to  law,  and  particularly  according 
to  the  provisions  of  this  statute.  B  pleaded  that  C  had  no  right  to 
insist  for  any  portion  of  the  rents  of  the  entailed  estates  for  the 
term  which  was  current  at  his  death,  because  such  a  claim  is  con- 
trary to  the  established  law  and  practice  of  Scotland,  and  because 
the  statute,  according  to  a  sound  construction  of  it,  does  not  extend 
to  Scotland.  A  great  majority  of  the  whole  Judges  held  that  it 
did  extend  to  Scotland,  by  reason  of  the  words  "in  the  United 
Kingdom  of  Great  Britain  and  Ireland."  The  minority  deemed 
that  it  did  not  extend  to  Scotland,  by  reason — Ist,  of  the  preamble 
setting  forth  a  mischief  existing  only  in  England,  and  of  the 
consequent  limitation  of  the  remedy ;  2d,  by  reason  of  the  whole 
phraseology  and  machinery  being  capable  of  being  made  available 
by  means  of  the  law  of  England  only ;  and  3rf,  by  reason  of  the 
necessary  inference  [319]  that  the  description  had  been  inserted 
per  incuriam,  and  that  its  generality  must  be  controlled  by  the 
purview  and  intendment.  In  conformity  with  the  opinions  of  the 
majority  of  the  Judges,  it  was  found  that  the  statute  extended  to 
Scotland,  and  the  case  was  remitted  to  the  Lord  Ordinary  to  proceed 
farther,  agreeably  to  that  finding,  as  to  him  should  seem  proper.^ 

The  judgment  was  affirmed  on  appeal,  and  it  was  said  that 
there  was  no  difficulty  in  the  case ;  that  the  first  part  of  the  Act  is 
declaratory,  and  applies  to  England  alone ;  that  the  second  part  of 

1  Brydires  v.  Fordyce,  7  March  1844, 6  D.  968, 16  Jur.  428;  aff.  23  Feb.  1847 

6  BeU'8  App.  1, 19  Jur.  322. 

SB 
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the  Act  k  general,  and  that  the  Legislatare  there  totallj  changes 
the  i^raseology;  thej  enact,  instead  of  declaring,  and  they  say  it  is 
a  remedy  for  an  e^il,  and  not  a  declaration  which  was  wanted,  as 
they  do  in  the  first  part,  and  then  they  use  the  words  for  the  first 
time  '^  Great  Britain  and  Ireland/ 

A  series  of  cases  afterwards  eme^ed  under  the  statute.  The 
two  leading  cases  embody  special  matter,  bat  the  judgments  involye 
important  general  doctrine.  The  special  matter  decided  in  each 
shall  be  first  stated,  and  then  the  doctrine  applicable  to  both. 

The  entry  to  a  grass  farm  was  by  the  lease  stipulated  to  be  at 
Whitsunday,  old  style,  26th  May.  The  first  moiety  of  the  rent 
was  to  be  payable  at  the  term  of  ICartinmas  after  the  entry,  and 
the  second  at  Whitsunday  following,  and  so  on  each  half-year. 
Notwithstanding  the  special  matter  that  the  entry  was  at  Whit- 
sunday, old  style,  it  was  held  that  the  rent  was  due  at  the  legal 
terms  of  Whitsunday  and  Martinmas,  Tiz.,  loth  May  and  11th 
NoTember,  and  that,  the  subject  being  a  grass  farm,  the  first  rent, 
payable  conyentionally  at  the  Martinmas  after  the  entry,  was  due 
legally  at  the  Wlutsunday  preceding ;  and  that  the  second  rent, 
payable  at  the  Whitsunday  next  after  entry,  was  due  legally  at  the 
term  of  Martinmas  preceding,  and  so  forth  during  the  succeeding 
periods.  Subsequently  to  the  date  of  the  Apportionment  Act, 
Will.  IT.  c.  22,  a  grass  farm  was  let  on  lease  conformably  with  the 
stipulations  above  stated.  The  proprietor  died  on  18th  May  1846, 
being  three  days  posterior  to  the  legal  term,  and  eight  days  prior 
to  the  conrentional  term  of  entry.  In  a  process  where  his  heir  and 
executor  competed,  it  ^ was  held ' — 1st,  That  the  executor  was  at 
common  law  entitled  to  the  rent  legally  due  at  Whitsunday  1846 
but  conyentionally  payable  at  Martinmas  thereafter,  and  to  all  the 
antecedent  rents.  And  2d!,  That  under  the  enactments  of  the 
Apportionment  Statute  the  executor  was  entitled  to  a  proportion 
of  the  rent  legally  due  at  Martinmas  1846  but  conventionally 
payable  [320]  at  Whitsunday  1847,  corresponding  to  the  three 
days'  surviTance  of  the  proprietor  after  the  legal  term  of  Whit- 
sunday 1846. 
iL  So«  in  an  arable  farm  forming  part  of  an  entailed  estate,  the 

wS^'^  entry  was  at  Martinmas  1838.  The  rent  was  payable  half-yearly, 
viz.,  for  the  first  half-year  at  Martinmas  1839,  and  the  second  at 
the  Whitsunday  following,  both  being  for  crop  1839,  and  so  on 
thereafter.  On  14th  May  1841  the  proprietor  died.  In  a  question 
between  his  statutory  trustee  and  the  heir  of  entail,  it  was  held 
that  his  executors,  or  others  in  his  right,  were  entitled  at  common 

1  Campbell «.  Campbell,  &c^  18  July  1849, 11  D.  1426-7,  21  Jur.  653. 
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law  to  the  rent  payable  at  Whitsunday  1841,  being  the  last  haU  of 
the  rent  for  crop  1840 ;  and  that  under  the  Apportionment  Statute 
they  were  entitled  to  the  half-year's  rent  payable  at  Martinmas 
1841  (minus  the  proportion  of  it  for  one  day),  being  the  rent  applic- 
able to  the  period  from  Martinmas  1840  to  14th  May  1841,  on 
which  last  day  the  proprietor  died.^ 

In  dealing  with  these  cases  the  whole  of  the  Judges  were 
consulted,  and  the  interlocutors  were  in  conformity  with  the 
opinions  of  the  majority.  There  was  diversity  of  opinion  both  as 
to  detail  and  as  to  principle.  A  condensation  of  the  combined 
opinions,  which  would  elicit  the  gist  with  precision,  is  hardly 
attainable;  but  the  broad  doctrine  apparently  embodied  shall  be 
briefly  stated. 

Firat^  It  was  held  that,  both  ex  facie  of  the  statute  and  con- 
formably with  the  opinion  of  the  House  of  Lords,  it  was  the  second 
section  of  the  statute  only  which  the  Court  had  to  interpret,  be- 
cause it  was  the  only  section  iu  which  law  applicable  to  Scotland 
was  to  be  read.  But  the  phraseology  of  that  section  was  deemed 
to  be  at  variance  with  that  of  the  law  of  Scotland,  and  therefore 
that  it  was  difficult  to  frame  under  it  a  rule  of  Scotch  law.  Not- 
withstanding this  variance,  it  was  indispensable  that  it  should  be 
so  construed,  as  to  be  practically  effective.  Two  of  the  Judges,' 
indeed,  indicated  that  it  would  be  advisable  that  the  opinion  of 
English  counsel  should  be  taken,  as  to  the  purport  of  the  phrase^ 
ology  and  the  statutory  intendment.  But  in  that  view  the  great 
majority  of  the  Court  did  not  concur ;  and  it  was  soundly  said  that 
whatever  might  :be  the  difficulties,  to  consult  English  counsel  in 
the  interpretation  of  a  British  statute,  would  be  inconsistent  with 
the  duty  of  the  Court,  and  that  if  their  interpretation  were  wrong 
it  could  be  rectified  by  the  proper  tribunal.* 

Second^  In  construing  the  statute  it  was  held  that  its  true 
reading  is  as  a  statute  of  apportionment,  distributing,  according  to 
certain  equitable  proportions  corresponding  to  each  party's  posses- 
sion in  the  character .  and  rights  of  proprietorship,  the  rents  of  ,a 
particular  term,  which  term  commenced  during  [321]  the  pro- 
prietorship of  the  one,  and  ended  during  the  proprietorship  of  the 
other. 

The  doctrine  that  the  Apportioinnent  Act  applies  to  lands  under  Sntaflod 
entail  has  subsequently  been  established  after  discussion.     In  an  ^"^; 
action  raised  by  trustees  and  executors  to  render  it  effective,  an  LoddSwt 


1  Blailde  v,  FarquhaiBon,  IS  July        '  Lords   Jastice^eck    (Hope)    aid 
1849^  11  D.  1456^  21  Jur.  663.  Canning^ame. 

■  Per  jLord  Praddeiit  (Boyle). 
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heir  of  entail  in  possession  pleaded  in  defence  that  the  statute  did 
not  apply ;  for  that  an  heir  of  entail  was  in  legal  contemplation 
owner  of  the  property.  The  decision  was  in  favour  of  the  pur- 
suers. On  appeal  the  judgment  was  affirmed,  and  it  was  held  that 
a  Scotch  tenant  in  tail,  though  in  legal  contemplation  an  owner  or 
fiar,  is  nevertheless  within  the  meaning  and  operation  of  the  Ap- 
portionment Act.^  It  was  laid  down  from  the  woolsack  that  there 
was  no  douht  that  the  statute  applies  to  a  tenant  in  tail ;  that  the 
evil  prior  to  the  statute  was,  that  if  a  tenant  in  tail  died  indebted, 
and  the  rents  were  nearly  accruing  due,  all  those  accruing  rents 
would  go  to  the  successor,  and  that  to  remedy  that  evil  the  statute 
was  passed*  That,  on  the  construction  of  the  statute,  the  question 
was  not  one  of  feudal  law,  but  of  the  meaning  of  the  Legislature, 
and  that  nothing  was  determined  by  the  actual  case  but  the  general 
applicability  of  the  statute. 
Pott  V.  In  a  subsequent  case  the  Apportionment  Act  was  held  not  to  be 

^^^*  operative.  A  truster  who  died  in  December  directed  his  trustees 
and  executors  to  apply  arrears  of  rent  "  which  may  have  become 
due  and  exigible  at  or  prior  to  the  term  immediately  preceding"  his 
death,  ''  and  also  any  interests  of  money  or  dividends  of  stock 
which  may  be  due  to  me  at  the  time  of  my  death,  towards  pay- 
ment," Ac.  If  there  was  any  deficiency  of  funds  to  satisfy  the 
above  purposes,  the  difference  was  to  be  taken  from  the  capital  of 
his  moveable  estate,  directed  to  be  expended  in  the  purchase  of 
lands  to  be  entailed.  He  also  directed  his  trustees,  after  payment 
of  a  certain  annuity,  to  pay  over  to  A  "  the  whole  remaining 
rents,  interests,  and  profits"  of  his  unentailed  heritable  estate,  and 
of  his  moveable  estate.  It  was  held  that  the  Apportionment  Act 
did  not  apply;  that  the  rents  of  the  lands  from  Martinmas  to 
December  accrued  to  A ;  that  the  current  dividends  of  stock  were 
not  due  at  common  law  till  the  January  subsequent  to  the  death 
of  the  testator ;  and  therefore  that  to  A  they  also  accrued.* 
33  and  34  [This  Act  received  further  illustration  in  the  cases  cited  below,* 

Vict,  c  85.  Y^^^  j^  jjj^g  \yQQjx  superseded  by  a  recent  statute  *  of  wider  scope, 

which  re-alters  the  rule  of  common  law  that  an  executor  can  only 
take  the  rents  due  and  exigible  at  the  death  of  his  ancestor,  and 
provides  generally  that  all  rents,  annuities,  dividends,  and  other 
periodical  payments  in  the  nature  of  income,  whether  reserved  or 


1  BaiUie  v,  Lockliart,  27  Nov.  1852,  1  Macph.  14;  aff.  16  Feb.  1864,  as  Paul 

n.r.  in  Court  of  Session ;  aff.  23  Aphl  v,  Anstruther,  2  Macph.  (H.L.)  1.  E.  of 

1855.  2  Macq.  258,  27  Jur.  367.  Dalhousie  v.  Crokat,  26  March  1868,  6 

*  Pott,  &c.  V.  Riddel,  &c,  11  March  Macph.  659.    Bannatine's  Trs.  v.  Can- 

1859,  21  D.  800.  ningham,  12  Jan.  1872, 10  Macph.  319.1 

8  [Hard  v,  Anstruther,  14  Nov.  1862,  *  [33  and  34  Vict.  c.  35.] 


i 


B.  V.  o.  X71.]  RENT— lessor's  SUCGESSION— HEIR,  ETC.  341 

payable  under  a  written  instrument  or  otherwise,  are  to  be  held, 
like  interest  on  money  lent,  as  accruing  from  day  to  day,  and  are 
apportionable  in  respect  of  time  accordingly.  Annual  sums  pay- 
able under  policies  of  insurance  are  excepted. 

[It  was  contended  that  under  this  Act  forehand  rent  payable  at 
Martinmas  1872,  under  a  lease  with  entry  at  Whitsunday,  being 
for  a  crop  not  yet  grown,  could  not  be  held  as  accruing  in  the  sense 
of  the  Statute  at  16th  July,  the  date  of  the  ancestor's  death,  and 
therefore  was  not  apportionable.  It  was  held,  however,  that  the 
statute  requires  everything  payable  in  the  nature  of  income  to  be 
considered  as  accruing  from  day  to  day,  and  as  such  apportionable. 
And  in  this  case,  moreover,  the  rent  payable  at  Martinmas  was  ex- 
pressed by  the  lease  to  be  for  the  half-year  preceding.^] 


OHAPTEB    XYII. 

DIVISION  OF  EENTS  BETWEEN  PURCHASER  AND 

SELLiER. 

[322]  While  the  division  of  rents  between  seller  and  purchaser  General 
of  lands  under  lease  is  ordinarily  governed  by  special  stipulations, 
there  is  a  fixed  general  rule  of  law.  When  the  purchaser's  entry  is 
declared  to  be  at  the  term,  or  with  a  crop  specified  in  the  contract 
of  sale,  the  purchaser  has  a  right  to  the  rents  payable  for  the  subse- 
quent possession,  while  the  rents  exigible  for  prior  possession 
belong  to  the  seller.^ 

With  relation  to  this  subject  there  are  the  following  decisions :  neddooib 
— First,  It  was  held  that  a  contract  of  alienation  having  been  made 
four  or  five  days  before  Martinmas,  containing  a  procuratory  of 
resignation,  but  making  no  mention  of  that  term's  mails  nor  of  the 
buyer's  entry  to  the  lands,  the  seller  was  denuded  of  his  right,  and 
could  not  pursue  for  that  term's  duty  which  was  reserved  to  him, 
seeing  the  contract  preceded  the  term,  although  the  sasine  followed 
not  till  after  the  term  was  past.' 

Second,  A  purchaser  entering  at  Whitsunday  was  found  to  have 

1  L.  Henries  v.  Maxwell,  6  Feb.  1873,         «  Caldwell  v.  Stirk,  1629,  Mor.  15,880, 
11  Macph.  396.1  1  B.  S.  173,  291. 

a  Sinclair  v.  Sinclair,  1  Dec.  1847, 10 
D.  190,  20  Jur.  49. 


««ii  j>iTmo5  or  aaras.  ]^b.  v.  c 

Xfv  niiarae:  ix.  tae  croj*  tbeii  «awed.  nor  in  the  rent  payable  for  it, 
'ViucL  t*T  tiitr  k;aBtr  wms  psTHUii:  at  the  MartimDAE  preoe^fing.^ 

7V#*nc.  3ii  a  «*kW  of  iiehtatiie  propertr  tLe  seller  b  liferant  ^wbb 
jHt»>«rv*;(L  A:  tue  aaoKr  tiske  iie  aBsigned  tc>  tbe  purchaser  the 
ivuit  6Til«(»ejueir:  it*  zut  %esTU  at  Martimtt^  or  IMiitemidaT  next 
4cv«r  n^  deau^  !I'ih:  seaer  LfiTiiir  died  ic  April,  it  'wae  decaded 
xuai  u*t  current  lent't  rem  cjC  imt  't^eionr  to  the  pnrchaBeE.^ 

Fvmrii..  A  pesmn.  pnrjha6ec  hoiof  at  a  judidiJ  Baku  and  he  me 
W'  iiavt  nri::  \.  Uit  rei:>  i.»r  ctjj  aiid  Tear  1747,  and  to  he  liable 
11.  luWRj*?:  1 JT  -silt  iiri'jt  iraiL  tiie  "ITiirtsiiiidBT  of  that  Teac  He 
t'lumvz  ui€  nuTs  ptEjuiue  a:  X^ardnnuiE^  I74r{*.  as  due  for  the  crefs 
iC  I7i^  i:  t#ent^  u«:  eis;inL  a:  tha:  ecoat^:  Iw  the  tenant  -eDter* 
ziiz  ai  Ti^i^n^tmidtT  \.  tr:t  theL  one  half-Tear  §  rent,  and  the  sob- 
Sf  .jxHon  a:  Xuminna*  i.C^iir.  "pi.! -L  vat  iiir  the  crc»}:«  to  be  Bown 
and  r*?t,:»^i  n*.'r:  7~triar.  and  he  j-ieadtfC.  that  at  je&£:t  he  vas  eartitled 
"..  as  miii-i  X  ^Lii:  r^in  as  •««*  pBTii\»±e  i'jr  the  c^m  Bovn  on  the 
ii^rmE.  Hif  v.t::ii.  vus  T*:»T»:rIjttr£ ;  and  i:  vas  :»**erred  I't  the  Comt 
iLfc:  as  "diHt-  *?t?;i.V!:  v.^neit^V:;!  x  rrafis  r-^oms  farmf  »,  the  legral  teims 
Tpr^^-v  TT^^j^sqcnitT  ti.d  Xurriiimafc.  Tit^  thtt  Ltji-a-xear's  rent  was 
'?jr~  5»i7~i.:'*t  aT  Tr;i::3rcnd£7  vLer  the  t*»nai:t  entered,  and  the 
V'Uhfr  fcT  X^'-ninnfctf  i.r  'ini&t  T«ar:  and  That  the  prioe  lieiDg  made 
Z'-sT^^jt  k-t  "^i^^ntTiindk  7  tit*  ;;Tirr.ias?T.  in^-eai  of  lieing  injured, 
i.4.d  Vj  titt  5f  .T^^  p^trd  Li^-fc-TVij-f  ii.'-?re«t  of  ld§  money.* 

J^~i..  Ax  -rtT.i,-^  :\insi^iix  :f  rnt»  itrms,  irLere  the  tenante 
ei't::^*!  ';.  >.^?g>t*?s:--tL  i.:  ^^TL-^^iHidty.  hZiZ  tLe  rei-ts  irere  payable 

^z  Itinmii;!^  i::i»d  ^^^i *!i:i!dtT  i.Z.-vii^,  vas  sc!d  jodiciaUy  in 

»  <Lit:irT  Z'^:*:  Jt  "Uf^  t^rzi.it^  x  fajf  ft  vas  declared  that  the 
T Tir.i.&f^T  fv':*.-^,  ;  tTLTtr  *:.  7*.^yog?^.'i.  ti  iLt^tzmiias  "last*  that  the 
i;r.r:^  $i'.>w.d  :^'fir  :n.";trr^^  rr.TiL  "dht:  t??Tr.  ani  that  the  pnrchaser 
ac-.vL^^^d  ^Ti^  rxi-iT  -.  ti»;  rsits  i.c  rr:^- 17??.  In  a  competition 
^:^rif»:*:i  :::•?  r!r:»iL:.t75^  .c  ii-t  fJcZtr  i:nd  thr  p^ircLafierp,  it  was  held 
ti*:  "u-r^  r^2T>  y-i^i^:!^.  %z  T^irr^motT  17??  d53  not  belong  to  the 
T^:Lrr]:je!T-?5v  t»rvsTi*ii:  tl-^T  vtfT:  f.r  rTTT  BZzi  Tear  1798;  and  'vdiile 
^i>e  ^-'^  -^  — *^  ^•TT-.-ftSriT?  ii  tii-f  jr^oeiiiig  Martinmas  might 
Itayy  Ti.i»:;-:'d  'di'rsr  t.  Tiit  p:>sg«s56.r  cc  lands  out  of  lease,  borrow 
ai:-^,ss**T  .f  ^x»rr*,::?e  .ii-jr  ar^rs  :c  Tr:'T»frnr  cc^nsistent  with  the  pre- 
T^-^,:a^  '-^«s*fsSN>-  a  .  c  linr  jiz^i?  as  XTia^  fanns.  it  could  not  give  them 

cs^f.K  A  ^,itir^5  W3^  r,i»>e  icr  the  poichase  of  lands— one 


i  M'i2?*¥  «.  IVi2iAvac.  Z-r*."^  M.x.  'Airline*  «.  Enmufs  Cra,  1760, 
iXNsx      '  Mc«:  1X337. 

*  V .»ilj*s>i  •.  C!^^XJ<  :?».  *  IL  Sv  *  Ottihcm  Cre.  r.  Campbell,  Jan. 
l->^  l^W  HW.  Append.  (Legal  and  Con- 

",  Ka  L 


i 


B.  Y.  0.  xviL]  DIVISION  OF  RENTS.  843 

• 

hundred  acres  arable  and  seven  hundred  pasture.  The  purchasei^s 
^ntry  was  to  commence  at  Whitsunday  1807;  he  was  to  have  a 
right  "  to  the  crop  and  year  1807,*^  and  the  disposition  assigned 
"  the  rent  for  crop  and  year  1807."  At  the  time  of  the  sale  the 
farm  was  in  possession  pf  a  tenant  at  a  rent  payable  one-half  at 
Candlemas  and  the  other  half  at  Lammas  in  each  year.  The  pur- 
chaser obtained  possession  of  the  grass  and  houses  at  Whitsunday 
1807,  and  the  arable  land  after  the  separation  of  the  crop  upon  the 
ground  in  that  year.  It  was  ruled  that  the  seller,  and  not  the  pur- 
chaser, was  entitled  to  the  rent  payable  by  the  tenant  at  the  two 
terms  in  1807.^ 

Seventh,  A  lease  had  fixed  the  tenant's  entry  at  Whitsunday  as 
to  the  grass,  and  at  the  separation  of  the  crop  £is  to  .the  arable 
land,  and  made  the  first  half-year's  rent  payable  at  the  Candlemas 
after  the  first  term  of  Martinmas  for  the  possession  from  Whit- 
sunday to  Martinmas.  The  lands  were  sold  to  a  purchaser  whose 
entry  was  at  Martinmas,  with  a  right  to  the  mails  and  duties  from 
and  after  that  term.  He  was  held  not  to  be  entitled  to  the  rent 
for  the  six  months  preceding  his  entry,  as  by  the  lease  it  was 
declared  not  to  be  due  until  the  Candlemas  following.^ 

Eighth,  By  the  articles  of  roup  of  a  judicial  sale  of  lands  it  was 
declared  that  Martinmas  1843  should  be  the  purchaser's  term  of 
entry,  and  that  he  should  have  a  right  to  [324]  the  rents  falling  due 
"  from  and  after  the  said  term."  The  rents  having  been  claimed 
both  by  the  purchaser  and  a  judicial  factor  on  the  estate,  an  action 
of  multiplepoinding  was  raised  by  the  tenants,  in  which  it  was 
held  that  the  purchaser  was  not  entitled  to  the  rents  payable  at 
Whitsunday  1844  for  crop  and  year  1843.*  It  was  laid  down  that 
there  could  be  no  doubt  about  the  meaning  of  the  words  in  the 
clause  in  law  and  practice. 

Ninth,  It  having  been  agreed  that  a  purchaser  of  lands  should 
have  a  right  to  the  rents  **  from  and  after  Whitsunday  and  Martin- 
mas 1823,"  it  was  held  that  he  was  not  entitled  to  the  rent  of  that 
year's  crop,  although  the  term  of  payment  was  postponed.*  It  was 
said  that  the  defender  appeared  to  be  wishing  to  reap  a  crop  which 
he  did  not  sow,  and  that  it  could  not  be  seen  how  by  any  juggle  he 
could  get  hold  of  rents  which  accrued  for  a  term  before  he  became 
proprietor.* 

^  Sheppaid  v.  Watherstone,  24  March  eodem.     There  is  a  case,  not  between 

1817,  5  Dow  278.  landlord  and  tenant,  but  between  the 

*  Penman  and  Campbell  v,  Eeir^  10  outgoinc;  and  incoming  tenant,  which^ 

June  1828,  F.C.  986,  6  S.  940.  although  it  does  not  stnctly  come  under 

'  Stevenson    v.   Moncreiff^    12    Feb.  the  subject-matter  of  this  treatise,  it  has 

1845,  7  D.  418,  17  Jur.  205.  been  thought  well  to  embody  in  a  note. 

^  Sinclair  v.  Sinclair,  ut  mp.  The  tenant  of  a  farm  having  become  in- 

^  Fer  Lord    President    (Boyle),   in  solvent,  his  trustees  continued  to  occupy 
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[Tenth,  A  purchaser  of  pastoral  subjects  was  to  have  right  to 
the  rents  payable  **for  possession''  subsequent  to  his  entry  at 
Whitsunday.  The  rents  were  payable  at  Martinmas  and  Whit- 
sunday for  the  first  crop  and  year.  The  purchaser,  and  not  the 
seller,  was  held  not  to  have  right  to  the  rents  payable  at  Martin- 
mas after  his  entry .^ 

[Eleventh,  Where  the  leases  of  arable  farms  postponed  the  rents, 
declaring  that  the  rents  conventionally  payable  at  Martinmas  1862 
were,  nevertheless,  the  rents  for  the  first  half  of  crop  and  year  1862,. 
and  those  payable  at  Whitsunday  thereafter  for  the  second  half  of 
that  crop,  a  purchaser  whose  entry  was  at  Whitsunday  1862,  and 
who  was  declared  to  have  right  to  the  rents  payable  for  the  posses- 
sion of  the  lands  from  and  after  that  date,  was  held  to  have  no 
right  to  the  rents  conventionally  payable  at  the  Martinmas  after 
his  entry.*] 


OHAPTEB     XVIII. 

EIGHT  OF  ASSIGNEE  TO  EENTS. 

Bents  are  frequently  assigned  in  security  either  by  a  simple- 
assignation  or  by  a  disposition  or  heritable  bond  containing  an 
assignation.  The  assignee  is  entitled  to  pursue  an  action  of  mails 
and  duties,  and  to  exercise  the  right  of  hypothec ;  for  the  assigna- 
tion [325]  is,  in  the  judgment  of  law,  a  conveyance  of  every  legal 
right  by  which  the  payment  of  rents  is  secured. 


it  after  the  expiration  of  his  lease  at 
Whitsunday  1839  until  February  1840, 
when  it  was  let  to  another  tenant. 
The  trustees  of  the  outgoing  tenant 
reaped  the  crop  of  1839,  and  sold  to  the 
incoming  tenant  the  whole  of  the  stock 
and  implements,  conformably  with  a 
minute  of  agreement  containing  a  clause 
by  which  tney  undertook  to  relieve  the 
incoming  tenant  "  of  all  rents  due  for 
the  said  farm  at  and  prior  to  Whitsun- 
day last"  (1839),  the  incoming  tenant 
freeing  them  **oi  all  rents  subsequent 
to  that  term,  his  entry  being  as  at  said 
term."  The  rent  for  crop  1839  was  not 
payable  till  Martinmas  1839  and  Whit- 
sunday 1840.  In  an  action  between 
the  trustees  of  the  outgoing  tenant  and 
incoming  tenant,  it  was  held  that  the 


agreement  ought  not  to  be  construed 
literally,  so  as  to  impose  an  absolute 
obligation  on  the  incoming  tenant  to 
pay  all  rents  exigible  subsequently  to 
Whitsunday  1839,  but  that  the  sound 
construction  was,  that  he  should  be 
liable  only  for  the  rents  subsequent  to 
Whitsunday  1839,  efFeiring  to  the  pos- 
session which  he  had  and  the  crops 
which  he  reaped;  and  that,  therefore^ 
the  trustees  of  the  outgoing  tenant  must 
pay  the  rent  for  crop  1839  though  due 
and  payable  subsequent  to  Whitsunday 
1839.  Johnston  v.  Mackie,  15  Feb. 
1860,  12  D.  739,  22  Jur.  257. 

1  [Hunter  v,  Stewart,  18  Nov.  1857, 
20  D.  60.] 

*  [Lady  Murray's  Trs.  v,  Jardine,  31 
May  1865, 3  Macph.  845,  37  Jur.  443.] 
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Possession  must  be  taken  either  by  intimation  or  by  a  decree  Possession 
of  mails  and  duties  where  the  assignation  is  by  a  personal  deed.  ''*^*^"'^* 
The  decree  proceeds  on  an  action  against  the  lessee  founding  on 
the  assignation,  and  concluding  for  a  decree  adjudging  the  rents  to 
be  paid  to  the  assignee.     Such  assignations  are  ineffectual  against 
singular  successors.^ 

On  the  principle  that  the  rents  are  an  accessory  of  the  real  right  Fe^^ 
to  the  lands,  the  sasine  is  a  sufficient  completion  of  the  creditor's  iilids  pro- 
right  to  the  rents  where  the  conveyance  is  by  a  disposition  or  an  ][J^^ton 
heritable  bond.     Although,  therefore,  personal  assignations  of  rents  ^  "*°^- 
are  effectual  while  the  feudal  right  is  in  the  cedent,  they  become 
invalid  on  the  transference  of  that  right.     In  consequence,  a  pur- 
chaser or  heritable  creditor  with  a  completed  real  right  will  be 
preferred  to  the  rents  in  competition  with  assignations  however 
completed.     No  security  over   rent  can  prevail  against  sasine 
except  one  which  is  not  limited  to  the  rents  but  takes  them  as  an 
accessory  to  the  feudal  right.* 

As  questions  relating  to  assignations  of  rents  have  ordinarily 
occurred  in  competition  between  the  assignee  and  other  claimants, 
and  not  between  the  assignee  and  the  lessee,  a  detailed  examina- 
tion of  the  cases  would  be  superfluous ;  but  a  few  cases  in  which 
the  interests  of  the  lessees  appeared  to  be  more  immediately  in- 
volved will  be  noticed.  First,  An  assignation  of  rents  in  security.  Decisions  • 
it  was  held,  although  intimated  to  the  tenants,  does  not  make  the  tTonTT^ 
assignee  liable  to  account,  unless  it  be  followed  by  a  demand  for  ^^^ 
the  payment  of  the  rents ;  and  hence,  if  not  followed  by  such  a 
demand,  it  will  be  deemed  to  be  passed  from,  and  the  tenant  is  safe 
in  continuing  to  pay  the  rents  to  the  cedent.^  Second,  It  was 
found  that  a  simple  intimation  of  an  assignation  to  an  heritable 
bond  of  annuity  containing  an  assignation  to  rents,  made  to  the 
factor  and  a  tenant  of  the  estate  over  which  it  extends,  is  sufficient 
to  interpel  payment  of  the  rents  due  by  them  to  the  cedent.* 
Third,  A  tenant  sublet  for  a  surplus  rent,  and  then,  in  [326]  secu- 
rity for  an  annuity  of  £100,  assigned  the  lease  to  the  annuitant 
to  the  extent  of  £100  per  annum  of  surplus  rent.  The  annuitant 
allowed  the  tenant  to  draw  the  whole  subrents  and  pay  the  £100 


1  3  Ersk.  V.  6;  1  Bell's  Com.  757. 

«  1  Bell's  Com.  757-8;  2  Bell's  Com. 
16-17 ;  Ersk.  ut  sup.  Hamilton  v, 
Alexander,  1622,  Mor.  2813.  Samnel 
V,  Samuel,  1627,  Mor.  ut  sup,  Kilgour 
V.  Thomson,  1628, 1  B.  S.  245.  Himtly 
V.  Hume,  1628.  Mor.  2814, 2764.  Lady 
Borthwick  v.  Tenants  of  Catcune,  1632, 
Mor.  2815.  Morrison  v.  Tenants  of 
Oichaidton,  1635,  Mor.  2815-16.    Cun- 


inghame  v.  Tenants  of  Polmont,  1662, 
Mor.  2816.    Earls  of  London  and  Glas- 

fow  V.  Ross,  1734^  Mor.  2818.  £.  of 
Indian's  Cn.  v.  Lord  Cardross,  1741, 
Elch.  Comx>etition,  6.  Webster  v, 
Donaldson,  1780,  Mor.  2902. 

*  Garden  v,  Lindsay,  1757,  5  B.  S. 
855,  More's  Notes,  cclxxxii. 

^  Hope  and  M'Caa  v.  Waucb,  12  June 
1816,  F.C.  170. 
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II.  c.  43,  the  jurisdiction  is  givea  only  to  barons  and  other  heritors 
infeft  cum  curiis, 

4^A,  Justices  of  the  Peace  may  try  causes  for  payment  of  rent 
if  the  iLmount  do  not  exceed  the  sum  of  £5.  The  Statutes  39 
and  40  Geo.  III.  c.  46,  sec.  2,  authorise  them  to  decide  all  causes 
[332]  concerning  the  recovery  of  debts  or  the  making  efifectual  any 
demand  not  exceeding  the  value  of  £5,  with  the  exception  of 
"  any  debt  for  rent  upon  a  tack  or  lease  or  real  contract  where  the 
title  of  any  lands,  tenements,  or  hereditaments  can  or  may  come 
to  be  brought  in  question.*'  The  construction  is,  that  where  no 
question  of  title  emerges  the  justices  can  entertain  an  action  for 
rent.^  A  tenant  having  been  found  liable  before  justices  for  pay- 
ment of  grass  mail,  suspended  their  decree.  On  the  question 
whether  they  had  jurisdiction  the  decree  was  sustained.^  This 
rule  was  sustained  in  a  comparatively  recent  case,  formerly  cited.* 

5tky  The  Magistrates  of  Burghs,  although  not  royal,  have  the 
cognisance  of  actions  of  debt  between  the  inhabitants,  and  those 
of  royal  burghs  have  as  extensive  a  civil  jurisdiction  within  the 
burgh  as  the  Sheriff  has  within  his  territory.*  By  3  and  4  Will. 
IV.  c.  77  (28th  August  1823),  sec.  30,  the  magistrates  of  parlia- 
mentary burghs  have  the  same  jurisdiction  as  those  of  royal 
burghs.  Besides  this  general  jurisdiction,  they  from  usage  have 
jurisdiction  in  actions  at  the  instance  of  the  tacksman  of  the 
burgh  customs  against  a  burgess  for  payment  to  him  of  those 
customs.*  But  they  are  not  entitled  to  judge  in  actions  at  the 
instance  of  their  own  collector  for  duties  and  customs  claimed  by 
them  which  are  not  used  and  wont.  The  magistrates  and  council 
of  a  burgh  of  barony  having  resolved  to  attempt  to  levy,  as  under 
authority  of  an  old  Act  of  Parliament,  a  certain  custom  which  had 
never  been  exacted,  issued  a  proclamation  to  that  effect,  and 
appointed  a  collector  to  levy  the  custom.  The  collector  brought 
before  the  magistrates  an  action  for  payment  against  certain 
persons.  A  distinction  between  that  and  the  preceding  case 
(relied  on  as  in  point)  was  made  by  the  Court,  because,  Ist^  The 
former  was  an  action  at  the  instance  of  a  tacksman,  whereas  the 
collector  was  identical  with  the  magistrates  themselves  ;  2c?,  The 
jurisdiction,  even  where  a  tacksman  sued,  was  founded  on  in- 
veterate usage,  which  did  not  exist  here ;  and  3d,  The  action  was 
really  a  declarator  of  the  right  of  the  magistrates  to  levy  a  duty.* 

1  Tail's  Jus.  Peace,  357,  383.  *  4  Bankt  xx.  1,  9  ;  1  Ersk.  iv.  24. 

2  Boyd  V,  Millers,  1768,  Mor.  7617,         «  Fei^son  v,  Harvey,  17  Nov.  1826, 
Hailes  267.  F.C.  6,  5  S.  14. 

s  Thomson  v.  Boyd,  25  Feb.  1824,  2        »  Towers,  &c.  v.  Templeton,  3  June 
S.  735.  1828,  F.C.  967,  6  S.  906. 
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The  nature  and  object  of  the  action  are  to  recover  from  the  Art.  3.— 
tenants  and  natural  possessors  of  the  ground  payment  of  the  rents  tSectof 
remaining  due  at  the  time  libelled  and  of  the  full  rent  thereafter,  ^'''^*^' 
as  the  amount  shall  be  proved.^ 

[333]  It  is  competent  for  an  heritable  creditor  under  a  redeem-  For  what 
able  annuity-bond  to  bring  an  action  of  mails  and  duties  both  for  ^"P®*^** 
arrears  and  subsequent  annuities  ;^  and  such  an  action  was  held  to 
have  been  competently,  but  somewhat  rigorously,  brought  by  an 
heritable  creditor  although  he  libelled  only  a  small  arrear  of 
interest.^  And  a  landlord  suing  his  tenant  for  arrears  of  rent  may 
competently  conclude  for  the  rent  of  a  subsequent  term,  the  same 
being  first  come  and  bygone.* 

In  form,  l*f.  The  title  of  the  pursuer  is  set  forth,  according  as  Form, 
he  is  a  proprietor  infeft  or  uninfeft,  heritable  creditor,  adjudger,  or 
vested  with  any  other  right.  The  pursuer  must  specifically  set 
forth  his  right  to  the  lands  and  the  contract  under  which  he  sues. 
A  party  describing  himself  as  chief  of  a  clan,  but  not  libelling  that 
he  was  proprietor  of  lands,  nor  founding  on  a  lease,  raised  an  action 
concluding  for  a  certain  sum,  "  being  the  amount  of  rent  of  the 
farm  of  A,  possessed  by  the  defender  or  his  subtenants  under  the 
pursuer  for  crop  and  year  1833."  The  summons  was  dismissed  as 
irrelevantly  laid,  especially  in  respect  that  the  pursuer  had  not  set 
forth  that  he  was  proprietor  of  the  lands,  or  in  what  character  he 
had  a  right  to  the  rent  claimed  by  him.**  2d,  The  name  of  the 
tenant,  and  the  amount  of  the  rents  due  are  stated ;  and  3d,  The 
conclusion  is  for  payment  conformably  with  the  rules  already 
stated.®  So,  it  was  held  that  a  summons  for  rent  was  irrelevant  in 
respect  that  it  did  not  set  forth  the  pu^^suer's  title  to  sue,  nor  in 
what  character  the  rent  was  due  by  the  defender.^  It  was  said 
that  in  the  case  (cited  above®)  the  objection  stated  in  the  summons 
was  that  the  pursuer,  who  was  suing  the  defender  for  rent,  had  not 
set  forth  that  he  was  the  defender's  landlord,  and  that  defence 
was  sustained ;  but  in  that  actual  case  the  summons  did  not  say 
that  there  was  any  landlord  at  all,  or  that  anybody  had  a  title  to 
the  ground  the  rent  of  which  was  sued  for ;  that  neither  did  the 
summons  state  why  the  rent  was  due  by  the  defender,  and  that  it 

^  4  Stair,  zxii.  15 ;  4  Ersk.  L  49 ;        ^  Mackintosh  v.  Mackintosh,  9  Jane 

Eraser's  Jud.  Pro.  147, 152.  1835,  F.C.  637, 13  S.  884. 

s  Bruce  v.  Grant  and  hifl  Tenants,  29         ^4  Stair,  xxiL  14, 15;  4  ErsL  L  49; 

June  1824,  2  S.  667.  1  Dallas,  3,  4,  5,  7,  8,  11;  Eraser's  Jud. 

»  Davidson  v.  Douglas,  28  Nov.  1839,  Pro.  147,  162,  and  401;  1  Juiid.  StyL 

F.C.  145,  2  D.  159, 12  Jur.  211.  125. 

*  Woodward,  &c  v,  Wilson,  10  March        ^  Hutchison  v,  Ferrier,  18  July  1846, 

1829,  7  S.  566.  8  D.  1228, 18  Jur.  587. 

8  Mackintosh  v.  Mackintosh,  ut  «up. 
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could  not  be  assumed  that  he  was  liable  as  tenant,  for  that  a  party 
might  become  liable  for  rent  as  cautioner,  or  intromitter,  or  in  fiftj 
different  ways.^ 

If  the  action  be  petitory,  the  pursuer,  because  he  founds  his 
right  not  on  civil  possession,  ought  to  call  as  parties  not  only  the 
natural  but  the  civil  possessors ;  and  he  must  support  his  claim  by 
titles  preferable  to  those  of  his  competitor.  If  the  action  be  pos- 
sessory, the  [334]  pursuer  need  call  the  natural  possessor  only.  In 
actions  against  tenants  who  have  derived  their  right  from  himself, 
the  proprietor  need  produce  no  other  title  than  his  own  or  his 
ancestoi^s  sasine ;  but  the  pursuer  must  prove  that  he,  or  his 
ancestor,  or  his  author,  has  been  in  the  possession  of  the  rents  for 
seven  years  immediately  preceding^  if  a  third  party  appear  in  the 
process  with  a  sasine  to  defend  the  actual  possessors.' 

Where  a  suit  is  before  the  ordinary  courts,  the  proceedings  are 
in  the  usual  form.  But  the  procedure  before  the  Baron  Court  is 
peculiar.  It  was  held  that  a  citation  of  a  tenant  before  his  land- 
lord's Baron  Court  need  not  be  by  writ,  but  may  be  proved  by 
witnesses.'  This  rule  still  operates,  but  the  officer  returns  a 
written  execution.  K  the  defender  does  not  appear  upon  a  verbal 
citation,  the  execution  is  verified  by  the  officer  upon  oath,  which  is 
indorsed  upon  the  execution,  and  signed  by  him  and  the  judge. 
When  the  parties  appear  a  judicial  minute  is  made,  narrating  on 
the  one  part  the  production  of  the  summons,  execution,  and  lease ; 
and  on  the  other  the  plea  of  the  defender.^ 

By  the  older  practice  the  worth  of  arable  lands  was  estimated 
accoiding  to  their  value  in  stock  and  teind,  deducting  teind  duties ; 
and  of  pastures  and  fisheries  by  the  rules  of  the  district ;  and  of 
mills  conformably  with  the  thirl.  Where  there  was  a  written  lease, 
the  stipulated  rent,  however  much  under  the  true  value,  formed 
the  amount  recoverable.'^  Proof  of  actual  value,  therefore,  could 
only  be  let  in  where  the  lease  was  verbal  or  informal  with  posses- 
sion and  use  of  payment 

As  there  is  no  peculiarity  with  relation  to  decree  or  diligence 
where  the  proceedings  are  before  the  ordinary  courts,  details  would 
be  superfluous.  In  a  suspension  or  advocation  of  the  decreet  of  a 
Baron  Court,  production  of  the  principal  minutes  may  be  demanded 
and  enforced.    The  Statute  1699,  c.  4,  ordaining  that  it  shall  not 


^  P0r  Lord  Mackenzie,  cwr,  am. 

s  4  Stoir,  zziL  6,  7/  8, 14, 15,  and  16; 
Erek.  and  Fraeer,  ut  aup,     Skene  v. 

Tenants  of ,  1612,  Mor.  2226.     A 

V.  B.  1630,  Mor.  2228.  Moodie  v. 
Leighton,  1634^  Mor.  2229.    Home  v. 


,  1666,  Mor.  2231.    Hallburton  v. 

Tenants  of  Carae,  1702,  Mor.  2232. 

s  Hay  o.  Gicht,  1634,  Mor.  3782. 

«  Fiaser's  Jnd.  Fto.  399-401. 

^L.  of  Ley  v.  Basr,  1627,  Mor. 
16^316, 16,660. 
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be  lawful  to  poind  until  the  days  of  charge  be  expired,  contains  an 
exception  ''  of  any  decreets  recovered  at  the  instance  of  heritors 
against  the  tennentes  in  their  own  courts ;  whereupon  it  shall  be  law- 
ful to  them  to  use  poinding  as  formerly/'^  The  poinding,  therefore, 
may  be  immediately  executed.  The  execution  of  poinding  sets  forth 
specifically  the  articles  poinded,  the  appreciation,  the  adjudication, 
the  weights  and  measurements,  the  yalue  in  money,  and  the  note 
[335]  and  list  of  the  goods  and  prices  left  upon  the  ground,^  and  it 
must  be  conformable  with  the  directions  of  the  Act  1  and  2  Yict 
c,  114. 

A  right  to  rents  may  be  tried  in  a  multiplepoinding  raised  in  ^^'[^vfr' 
the  name  of  the  tenants.^  Under  an  action  of  mails  and  duties  ani^SiS^ 
interim  decree  was  pronounced  as  to  the  rents  for  crop  1827,  and 
the  judgment  was  appealed.  It  was  held  {lat)  competent  to  raise 
a  summons  of  multiplepoinding  as  to  the  rents  of  crop  1828, 
although  it  was  alleged  that  the  parties  to  the  multiplepoinding, 
and  cdso  its  merits,  were  the  same  as  those  in  the  action  of  mails 
and  duties ;  (2(2)  incompetent  to  raise  a  process  of  multiplepoind* 
ing  as  to  rents  yet ''  to  become  due."^  And  a  bill  of  suspension  of 
a  charge  for  rent  was  refused,  in  respect  that  a  tenant  cannot,  where 
the  landlord  is  in  the  course  of  making  up  a  title,  and  where  there 
is  truly  no  legal  interpellation,  justify  a  suspension  of  a  charge  for 
rent  by  simply  bringing  an  action  of  multiplepoinding  in  the  Sheriff 
Court* 


OHAPTEB    XX. 

OEIGIN  OF  HrPOTHEO. 

The  period  and  mode  of  the  introduction  of  the  existing  law  of 
hypothec  are  involved  in  much  obscurity.  In  endeavouring  shortly 
to  develope  them  there  shall  be  stated — Ist^  The  doctrine  of  the 
Boman  law ;  2(2,  That  o;f  the  Continent ;  3(f,  The  English  law  of 
distress ;  ^th,  The  Scottish  remedies  previous  to  the  introduction 
of  the  hypothec ;  and  5th^  The  period  of  its  adoption, 

^  GHendook's  Acts,  114;  Mackenzie's  *  Pentland  «.  Royal  Exchange  Aflsiuv 

Obe.  428.  anoe  Co.  and  Campbell,  10  Dec  ISdO,  9 

*  Office  of  a  Messenger,  161-7.  S.  164. 

*  Wallace  v.  Loid  roirester,  1602, 4  *  Scot  o.  Thom^  9  June  1838,  F.  C. 
B.  S.  66.    [See  E.  of  Wemyss  r.  Camp-  780, 16  S.  1133. 

beU,  20  Jan.  1864,  1  Mac]^  461,  36 
Jar.  260.] 
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Baman  law.  let,  The  law  of  Eome  gave  to  lessors  of  rural  prcedia  a  tacit 
hypothec  over  the  fruits  produced  during  the  period  of  the  lease. 
The  lessor  of  houses  had  a  similar  hypothec  over  the  effects  which 
the  lessee  brought  into  them;  and  the  right  comprehended  not 
merely  houses  for  habitation,  but  shops,  magazines,  and  similar 
subjects.  The  lessor  of  rural  prcedia  had  no  tacit  hypothec  over  the 
illata  vel  inducta,  A  right  of  recovery  of  produce  or  eff'ects  removed 
was  also  vested  in  the  lessor.^  In  Rome  the  hypothec  was  the 
[336]  result  of  a  tacit  contract,  and  not  of  a  supposititious  right  of 
property  in  the  lessor.  The  latter  doctrine  is  necessarily  founded 
on  a  system,  according  to  which  lands  are  deemed  to  be  cultivated 
exclusively  by  slaves  or  bondmen  whose  labours  are  recompensed 
by  a  portion  of  the  produce.  But  in  the  introduction  it  was  shown 
that  such  was  not  the  style  of  possession  among  the  Romans.^ 

2d,  Throughout  the  Codes  according  to  which  the  Continent  of 
Europe  was  governed  during  the  middle  ages,  there  is  very  slight 
mention  made  of  hypothec,  although  there  are  numerous  provisions 
applicable  to  pledge.  The  Assize  of  Jerusale  m  contains  a  com- 
plete code  for  the  government  of  the  Christians  whilst  in  possession 
of  that  part  of  Asia,  and  may  therefore  be  supposed  to  participate 
of  the  laws  of  most  of  the  European  nations.  While  there  are  in 
it  provisions  for  the  regulation  of  pledges  over  both  moveable  and 
immoveable  property ,jthe  existence  of  hypothec  has  not  been  traced.* 
In  the  ancient  laws  of  France,  and  in  documents  connected  with 
them,  there  are  indications  of  hypothec,  but  not  so  full  or  clear  as 
to  shew  its  nature  or  extent.  Firsts  in  the  Capitularia  Regum 
Francorum,  ecclesiastics  are  restrained  *^  creditoribus  specialis  hypo^ 
tJiecce  titulo  ohligare,"^  From  the  use  of  the  term  ^^specialis,"  it  may 
be  inferred  that  a  general  or  tacit  hypothec  was  recognised.  Second, 
In  the  Capitula  Etymologiarum  of  Isidore,  prefixed  by  Cancianus 
to  the  Leges  Salicae,  there  is  inserted  a  general  definition  of  hypo- 
thec avowedly  borrowed  from  the  Roman  law.®  The  absence  of 
notice  of  remedies  for  recovery  of  rent  during  the  middle  ages  was 
occasioned  by  the  state  of  possession.    As  the  greater  part  of  the 


^  Dig.  lib.  XX.  tit.  L  1.  5 ;  tit  ii.  L  2, 
3,  4,  6,  6,  7.  Lib.  xlvii  tit  iL  L  61. 
sec  8.  Cod.  Lib.  viiL  tit.  xv.  L  5  ana 
7.  Voet  an  Pand.  lib.  xx.  tit.  ii.  sec.  1, 
7.  Heinec.  ad  Pand.  Kb.xx.  tit  iv.  and 
V.  Puffend.  (par  Barbeyrac)  Droit  de 
la  Nat  et  des  Qens.  lib.  v.  c.  10,  sec. 
16. 

^  Introdactionf  cbap.  iv.  voL  L  pp. 
28-32. 

'  Leg.  Ostrogoth.  Leg.  Bar.  torn.  L  p. 
12.    Leg.  Longobard.  Leg.  Bar.  L  84, 


85 ;  iii,  125,  148,  205.  Marculfi  For- 
mulffi,  iL  219.  Leg.  Alemann.  Leg.  Bar. 
ii.  343,  345,  348.  Leg.  Bajuvar.  Leg. 
Bar.  ii.  369, 380, 381.  Leg.  Saxon.  Leg. 
Bar.  iii.  69.  Capitul.  Reg.  Francor.  in. 
338.  Leg.  Burgund.  Leg.  Bar.  xix.  124. 
Leg.  in  Aiiglia  Conditae,  iv.  299,  378. 

*  Assisiaa  Regni  Hierosolymitani 
CuriaB  Inferiorifl  Leg.  Bar.  494,  498, 
499,  500,  601,  502,  660. 

*  Leg.  Bar.  xxix.  180. 

*  Leg.  Bar.  v.  375. 


B.  y.  o.  xz.] 
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lands  was  cultivated  by  the  bondmen  of  the  proprietor,  and  the 
number  of  lessees  was  small,  such  provisions  were  of  little  practical 
importance.^ 

Towards  the  end  of  the  thirteenth  century  a  rule  existed  in 
France  by  which  surety  for  rent  was  required,  and  a  right  of  reten- 
tion was  given  to  the  lessor  until  surety  was  granted.  This  rule 
is  mentioned  in  the  treatise  of  FhiUipe  de  Beaumanoir  on  the  Cou- 
tume  de  Beauwoisis,^  which  has  been  deemed  to  contain  a  full  and 
precise  account  of  the  laws  then  in  operation.  The  Coutumiers 
prove  that  at  a  later  period  the  Eoman  hypothec  modified  was 
[337]  adopted  into  the  law  of  France.*  That  law  approaches  so 
nearly  to  the  Scottish  rules  that  it  may  be  aptly  used  for  illustrat- 
ing them. 

The  hypothec  has  also  been  recognised  by  other  continental  HoikncL 
nations.  In  Holland  the  landlord  of  a  house  or  lands  has  this 
tacit  security  upon  all  the  moveable  property  brought  thither  by 
the  tenants,  as  also  upon  the  emblements  or  fruits  of  the  land.* 
But  in  the  constitution  and  execution  of  the  right  there  are  devia- 
tions from  the  Roman  law,  by  requiring  the  interposition  of  judicial 
authority.^  By  the  laws  of  Spain,*  of  Sardinia,^  and  Germany,®  a 
general  hypothec  is  recognised. 

3d,  In  England  a  system  prevails  which  is  styled  the  law  of  Eneiiah  law 
distress.  According  to  Gilbert,  this  law  seems  to  have  been  bor-  ^^  ™'*'^^"- 
rowed  from  the  Roman  rule  "De  Distraction e  Pignorum;"  but  the 
period  of  its  origin  is  unknown.®  The  goods  may  be  distrained 
while  they  remain  upon  the  farm  or  premises ;  and  remedies  are 
given,  under  particular  statutes,  in  case  the  goods  are  fraudulently 
taken  away,  to  follow  them  within  certain  limits,  and  to  deal  with 
them  according  to  the  statutes.  But  if  they  be  sold  to  a  bona  Jide 
purchaser,  not  in  collusion  with  the  tenant,  there  is  no  right  of 
recovery.  As  the  effects  are  taken  in  security  merely,  the  tenant 
is  entitled  to  have  them  again  upon  giving  sufficient  security, 
which  is  called  a  right  of  replevin.^®    The  procedure  is  conducted 


1  Introduction,  chap.  iv.  vol.  i.  p.  29. 

'  Coutume  de  Beauwoisis,  c.  zxzviiL 
p.  202. 

'  Coutume  de  Normandie,  par  Be- 
rault,  pp.  721-2,  and  747-8.  A  decision 
is  referred  to  by  Berault,  dated  1534. 
Coutume  de  Pans,  art.  171;  Coutume 
d'Orleans,  art.  415-16,  and  419,  tom.  ii. 
261-4,  and  266;  Pothier,  Contrat  de 
Loiia^e,  art.  226-35;  CEuv.  (oct  ed.) 
tom.  1.  pp.  125-49;  Code  CivU,  b.  iii. 
tit.  8,  sec.  2,  and  tit  18,  sec.  18,  sec. 
1,2. 

^  Van  Der  land.  Inst,  of  the  Laws  of 


Holland,  pp.  174-5,  and  239-40 ;  Voet. 
ad  Pand.  Lib.  ii.  tit.  ii.  iiL  and  iv. 

*  Civil  Law  of  Spain,  by  Del  Rio, 
p.  226. 

•  Voet.  ut  gup. 

^  Leggi  di  Sardegna,  lib.  v.  tit  xvi. 
art  8. 

B  Wordenhoff  de  Concursu  et  Colli- 
sione  uthusque  H;^othecsB  extat  The- 
eaur.  Nov.  de  Oelrichs,  pp.  693-736. 

^  Gilbert's  Law  of  Distresses  and  Re- 
plevins, p.  3. 

^^  Qilbert's  Law  of  Distresses  and  Re- 
plevins, chap.  i.  and  ii;  WoodfiELll's  Law 
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by  the  private  authority  of  the  landlord,  and  without  judicial  in* 
terposition.  The  whole  system  is  very  different  from  the  law  of 
hypothec. 

^th,  The  Brieve  of  Distress  was  early  known  in  Scotland,  and, 
originally  intended  as  a  remedy  for  the  superior  against  his  vassal, 
it  became  by  an  easy  transition  a  remedy  for  the  landlord  against 
his  tenant.^  The  most  ancient  laws  prove  the  application  of  this 
[338]  brieve ;  and  its  operation  can  be  traced  down  towards  the  end 
of  the  sixteenth  century.  Begulations  concerning  things  moveable 
or  immoveable  taken  in  pledge,  called  ^^nami^  are  laid  down  in 
the  Begiam  Majestatem.'  In  the  Quoniam  Attachiamenta  there 
is  a  chapter  ''De  Brevi  Distractionis,"  by  which  it  is  provided 
that  under  this  brieve  the  Sheriff  shall  cause  all  the  cattle  upon 
the  debtor^s  land — those  belonging  to  his  tenants  not  excepted— 
to  be  seized  and  sold  for  payment  of  the  debt.'  The  Statutes  of 
Robert  I.  c.  7,  and  David  II.  c.  6,*  embody  rules  concerning 
poindings  within  another  man's  land ;  and  the  Statute  Bobert  III. 
c.  12,  provides  that  no  man  shall  take  a  poind  without  the  king's 
ofScers  or  the  lord's  officers  of  the  land,  unless  within  his  own  land 
((2omtnta)  for  his  farms  (Jirmis)  or  proper  debts.  The  Statute 
1469,  c.  36,  narrates  that  mailers  had  suffered  severely  by  the 
brieve  of  distress,  by  which  their  goods  had  been  distrained  for 
the  debts  of  the  landlord,  '^  although  the  maills  extend  not  to  the 
avail  of  the  debt ;"  and  the  remedy  given  is  that  no  creditor  shall 
be  entitled  to  distrain  the  tenant's  effects  'farther  than  his  terme's 
maills  extend  to."^  Mackenzie  observes  upon  this  statute  that 
it  included  all  invecta  et  tUata^  and  that  it  extended  only  to 
tenants  of  lands.^  In  the  Statute  1503,  c.  98,  provision  is  made 
against  poinding  or  "distraining"  plough  goods  during  the  season 
of  tillage."^ 

Were  confirmation  of  these  statutory  provisions  required,  it 
would  be  afforded  by  the  documents  of  the  period.    An  important 


of  LandL  and  TexL  chap.  xiiL  sec  1;  3 
Blackst  Com.  b.  iii  c  i  art.  6;  10  Q«o. 
II.  c  19;  53  Qeo.  III.  c  60;  Exposition 
of  the  difference  between  the  English 
Law  of  Distress  and  the  Scotch  Law  of 
Hypothec,  per  Lord  Brougham  and 
Vanx.  L.  C,  in  Amos  and  Dunlop  and 
Co.  V.  Earl  and  Countess  of  Dalhousie, 
7  Dec.  1830, 4  W.  and  3. 427-30,  and  in 
MTayish  v.  Scott  and  others,  eo  die,  4 
W.  and  S.  414-16.  The  Author  has  re- 
firained  from  attempting  a  detailed  ac- 
count of  the  law  of  &gland  on  this 
■ubject,  because  it  involves  many  tech- 
nical provisions  and  distinctions  which 


can  be  properly  exnlained  only  by  an 
Kngliflh  lawyer.  The  same  reason  has 
led  him  to  adopt  the  same  course  when- 
ever, in  treating  of  hypothec,  he  refers 
to  the  law  of  England. 

^  Kames'  Hist  Law  Tracts,  title 
Security,  patiim^  167-186;  2  Ross'  Lect, 
Poinding  of  the  Ground,  tWMim,  392- 
466. 

*  Reg.  Maj.  Ub.  iv.  cap.  zxiL 
'  Quon.  Attach,  cap.  49. 

^  Robert  I.  Prima  Stat 

*  Introduc  chap.  viii.  voL  L 

*  Mackenzie's  Obs.  70. 
'  Introd.  ut  sup^ 
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docoment  has  been  preserved  by  E^ames.  It  is  a  bond,  dated  in 
1418,  in  which  the  granter  obliges  and  binds  all  his  lands  to  be 
distrained  at  the  will  of  the  grantee,  ''quhill  he  or  thai  be  assitht 
of  the  forenemmyt  sowms,  as  he  or  thai  snld  strenze  thair  proper 
landis  as  for  thair  awyn  mail^  without  lefe  of  oney  juge,  secular  or 
of  the  kirk."^ 

The  doctrine  of  the  Books  and  decisions  of  the  period  is  in  ac-  Baiionr. 
cordance  with  the  statutes  and  deeds.  Balfour  reports  three 
decisions  relative  to  distraining  the  mails  and  farms  (rents)  of 
tenants.  Firsts  The  farms  (rents)  in  the  tenant's  hands  may  be 
distrained  upon  a  decree  obtained  against  the  landlord.'  Second^ 
A  proprietor  may  poind  and  distrain  his  tenant's  "  gudis  and  gear 
for  the  three  last  terme's  mails  bypast  auchtand  to  him  of  the 
saidis  landis.''*  Third,  The  "lord  of  the  ground'  might,  upon  a 
decree  before  his  own  court,  distrain  his  tenant  for  rent.  But  he 
could  do  so  for  arrears  only  for  three  terms  immediately  preceding 
the  time  of  the  poinding,  "except  he  have  the  decrete  and  autho- 
ritie  of  ane  judge  thairto."*  [339]  Craig,  while  treating  of  the  Cnig  as  to 
procedure  against  tenants  for  rent,  and  against  vassals  for  feudal  ^^ 
prestations,  uses  the  word  "  distrain."*  But  neither  in  Balfour  nor 
in  Craig  is  there  any  dissertation  upon  hypothec.  The  former,  so 
far  as  has  been  observed,  does  not  use  the  word.  The  latter  em- 
ploys the  term  "  hypothecare"  in  treating  of  the  vassal's  power  to 
burden  the  feu;®  but  it  has  no  reference  to  the  hypothec  of  the 
landlord.  The  conclusion  from  the  combined  evidence  is,  that 
about  the  end  of  the  sixteenth  century  the  landlord's  remedy  was 
by  distress  (very  like  the  English  remedy),  and  that  hypothec  as 
it  now  exists  had  not  then  been  recognised. 

Nor  at  the  beginning  of  the  seventeenth  century  does  the  term  Fint  use 
** hypothec"  appear  in  the  decisions.  In  a  case  dated  in  1611  Jy^'Jpj^ 
the  term  used  is  the  "privilege"  of  the  landlord  for  the  recovery 
of  his  farms.^  In  1623  the  term  "  hypothecated"  is  used  for  the 
first  time,  and  it  and  "hypothecation"  continue  throughout  a 
series  of  decisions  during  the  years  immediately  subsequent,  by 
which  the  right  was  explicated  precisely  as  it  is  now  known.*    In 


^  Karnes'  Hist  Law  Tracts,  466,  Ap- 
pend. No.  iii.  art.  iL 

'  Balfour  398,  c  viiL  L.  of  Anstm- 
ther  V.  Spence. 

*  Balfour,  fU  sup,  13  Dec  1637,  Waa- 
chope  o.  Borthwick. 

«  Balfour,  ut  «up.  12  Feb.  1660, 
Oleicliton  v.  N.  18  March  1862,  E.  of 
DmmquhasBel  v.  Lady  PolnuuB. 

'2  0zaig,x.ll;  ziz.  32. 


•  3  Craig,  iL  21. 

^Wazdlaw  v.  Mitchell,  1611,  Mor. 
6187. 

8  Hay  V.  Keith,  1623,  Mor.  6188. 
Lady  Dun  and  Husband  v.  Lord  Dun, 
1624,  Mor.  6217.  Swinton  v.  Seton, 
1627,  Mor.  62ia  Fowler  v.  Cant,  1630, 
Mor.  6219.    Hay  v.  Elliot,  1639,  Mor. 

6219.    L.  Polwarth  v. ,  1645^  Mor 

6221. 
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some  cases  the  terms  "  tacite  hypothecated"^  and  "  tacit  hypothe- 
cation* are  used.*  No  indication  is  given  by  the  reporters 
(although  ordinarily  Judges)  of  the  period  when  the  change  took 
place,  or  of  the  immediate  cause  of  its  introduction.  The  doctrine 
gained  permanency ;  and  thenceforward  distress  ceased,  and  hypo- 
thec prevailed.' 

Notwithstanding  a  great  likeness  between  the  law  of  distress 
and  that  of  hypothec,  there  is  so  obvious  a  distinction  arising  from 
the  more  extensive  operation  of  the  latter  in  following  and  recover- 
ing the  effects  that  it  cannot  be  deemed  a  mere  extension  of  the 
former.  The  rules  and  phraseology  of  the  Scotch  law  of  hypothec 
are  manifestly  borrowed  from  the  Eoman  jurisprudence.  And  it  is 
probable  that  the  respect  for  that  system,  strengthened  by  connec- 
tion with  France,  which  had  been  gradually  superseding  the  older 
institutions  (resembling  those  of  England),  was  the  cause  of  the 
change.  Karnes  has  attributed  the  existence  of  the  hypothec  to 
the  principle  that  the  landlord  was  really  deemed  the  proprietor  of 
the  produce.*  This  doctrine  is  founded  upon  his  theory,  that 
originally  [340]  all  the  lands  in  Scotland  were  cultivated  by  the 
proprietor  through  means  of  bondmen,  and  that  free  tenants  were 
unknown.  Arguments  were  formerly  offered  against  this  theory, 
which  is  irreconcilable  with  the  state  of  possession  according  to 
which,  although  a  large  portion  of  the  land  was  laboured  by  bond- 
men, there  likewise  existed  numerous  free  cultivators.*  Ross  sup- 
poses the  hypothec  to  be  derived  from  the  law  of  distress  previously 
in  operation.*  The  doctrine  of  distress  undoubtedly  had  so  famili- 
arised lawyers  to  many  of  the  effects  of  hypothec  that  the  latter 
was  easily  substituted ;  but  the  adoption  of  hypothec  was  the 
introduction  of  a  new  rule. 
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DEFINITION  AND  GENERAL  EFFECT  OF  HYPOTHEC. 

Nitnwof  The  right  of  hypothec,  as  known  in  Scotland,  is  not  to  be 

hypothec,    j^emed  a  right  of  property,  but  a  right  arising  from  a  tacit  con- 
tract necessarily  inherent  in,  and  inseparable  from,  the  contract 


^  Lady  Dim  v.  Lord  Dun^  ui  mp, 
Hadd. 

^  Swinton  v,  Seton,  vi  mp. 

*  Dirlet  and  Steu.  art  Hypothec  or 
Hypothecatioii,  and  decisions  in  the 
Dictionary  under  the  word  HypotheC| 


downwards  from  the  date  last  noted. 

*  Karnes'  Eluc.  art  x.  Hypothec  for 
Payment  of  Rent,  in  Hist  Law  Tiacts,. 
iv.  pp.  162-4. 

*  Introd,  chap.  vii.  vol.  i.  pp.  55,  56. 

*  2  Ross'  Lect  ut  sup. 
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of  lease.  It  gives  the  landlord  a  right  to  retain  and  recover 
from  creditors  or  purchasers  the  produce,  raw  or  manufactured, 
or  the  other  effects  over  which  it  extends,  conformahly  with  the 
nature  of  the  subject  let.  And  in  competition  it  gives  a  prefer- 
ence to  the  lessor  over  the  lessee's  creditors,  with  a  few  excep- 
tions. From  being  in  its  nature  tacit  and  general,  it  is  necessarily 
exclusive  of  possession  by  the  lessor,  or  of  the  specific  appropria- 
tion by  him  of  any  particular  subject,  and  the  property  liable 
to  its  operation  remains  in  the  lessee;  but  it  is  capable  of 
being  converted  by  the  legal  process  of  sequestration  into  a 
real  right  of  pledge,  after  which  it  may  be  sold  for  payment  of  the 
lessor's  claim.  It  is  distinguishable  from  a  right  of  lien  or  reten- 
tion, which  vests  the  lessor  with  the  power  of  keeping  possession 
of  the  efltects  until  the  rent  be  paid,  but  not  of  recovering  them,  or 
of  obtaining  a  preference,  if  the  possession  shall  be  lost  by  sale  or 
diligence. 

The  right  is  purely  legal,  and  cannot  be  created  by  convention,  conven- 
From  a  very  early  period  the  law  of  Scotland  has  had  a  decided  ^^^*^  ^y\ 
repugnance  to  conventional  hypothecs.^     As  already  mentioned,  recognised. 
Craig  does  not  treat  of  the  law  of  hypothec.     But  Stair  lays  down 
the  doctrine  that  the  custom  of  Scotland  hath  taken  away  express 
hypothecations  of  all  or  part  of  the  debtor's  goods  without  delivery, 
[341]  and  of  the  tacit  legal  hypothecations  hath  allowed  only  a  few, 
in  order  that  commerce  may  be  the  more  sure,  and  every  one  may 
more  easily  know  his  condition  with  whom  he  contracts.*    Among 
these  hypothecations  he  ranks,  in  the  first  place,  the  landlord's 
hypothec'    Mackenzie  places  it  among  tacit  hypothecs  without 
express  paction.^    Bankton  also,  after  disclaiming  the  existence  of 
conventional  hypothecs,  describes  the  landlord's  hypothec  as  the 
first  and  most  common  of  those  which  he  calls  tacit.^ 

Erskine  classes  this  hypothec  amongst  those  which  are  styled 
tacit  or  legal,  which,  without  positive  covenant,  are  established  by 
the  law  itself  from  presumed  consent,®  but  which  he  represents  as 
very  few,  because  the  impignoration  of  moveable  goods  without 
delivery  would  prove  a  heavy  weight  on  the  free  currency  of  trade.^ 
In  the  modem  books  there  is  the  same  doctrine,  limiting  the 
number  of  tacit  hypothecs,  and  expressly  adverse  to  conventional 
hypothecs.  The  only  conventional  hypothecs  known  to  the  law  of 
Scotland  are  bottomry  and  respondentia.^    And  it  has  been  said 

1  Beg.  Maj.  Ub.  iii.  c.  3;  Balfour  194-6.  «  1  Bankt.  xvii  7,  8. 

>  1  Stair,  xiii.  14,  and  4  Stair,  xxv.  •  2  Erak.  vi  56. 

»  Stair,  ttt  «up.  ^SEreki.  34. 

«  2  Mackenzie's  Inst.  vi.  12,  and  3  »  Bell's  Fx.  1386. 
Mackenzie's  Inst.  L  14. 
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[347]  variance  with  recognised  principle  (which  it  is  not),  it  is,  as 
Eames  himself  admits,  a  fixed  rule  of  law.  In  conformity,  it  was 
decided  that  the  right  of  hypothec  over  the  stocking,  although  not 
applied  by  sequestration  to  individual  animals,  was  preferable  to 
the  claim  of  a  poinding  creditor.  For  a  creditor  attaches  by  legal 
diligence  the  right  of  his  debtor  tantum  et  tale  precisely  as  it  stands 
in  the  debtor's  person,  and  therefore  subject  to  the  claim  of  hypo- 
thec.^ An  important  modification  of  the  doctrine  obtains,  as  shall 
hereafter  appear,  in  the  case  of  a  bona  fide  purchaser, 
steeibow  Whether  the  contract  of  steelbow  comes  under  location  or 

*°*^  mutiium  was  formerly  considered.^  But  under  whichever  it  be 
classed,  steelbow  goods  are  subject  to  the  hypothec.  In  the  first 
case  where  the  question  occurred  the  Court  held  that  the  contract 
of  steelbow  had  not  been  properly  constituted ;  but  they  were  of 
opinion  that  where  there  is  proper  steelbow,  whether  in  corn,  straw, 
or  other  fungibles,  the  landlord  may  stop  a  poinding  for  his  steel- 
bow as  for  his  rent.^  The  doctrine  was  afterwards  established  by  a 
decision  that  the  lessor  was  preferable  to  creditors  on  the  steelbow 
stock  of  a  lessee  who  died  bankrupt.* 

Grass  fftnns        ^^  ^^®  ^^^^^  ^^  subjects  there  is  great  reason  to  doubt  whether 

^^^^   .      the  hypothec  can  be  rendered  effectual  over  the  produce,  as  by 

use  to  be      their  particular  nature  the  lessee's  right  to  the  use  of  the  subject 

^  let  cannot  be  exercised  consistently  with  a  power  in  the  lessor  to 

retain  the  produce  upon  the  ground.      These  subjects  are  grass 

farms  in  the  neighbourhood  of  great  towns.     In  many  instances 

these  farms  are  subdivided  into  small  compartments,  the  grass  of 

each  of  which  is  cut  in  rotation,  and  carried  daily  to  market,  by 

which  means  large  returns  are  realised.     The  hypothec  must  by 

necessary  implication  be  held  to  be  excluded,  and  the  lessor's 

security  must  depend  upon  caution,  and  upon  the  effect  of  his 

right  in  competition  to  whatever  produce  remains  on  the  land, 

over  which  he  has  undoubtedly  a  preference.* 

Cheeses  in         2d,  Dairy  Farm. — In  dairy  farms  the  cheeses  made  from  the 

dairy  farms,  producc  and  storcd  are  subject  to  the  hypothec' 

Art.  2.—  In  pastoral  farms  the  tenant  may  be  removed  if  the  farm  be  not 

^2^^     stocked.     In  such  farms,  or  in  fields  let  for  grazing,  the  hypothec 

[348]  is  limited  to  the  stocking  belonging  to  the  lessee.    It  does 

1  ArDowal  V,  Jaxaieson,  1781,  Mor.  *  Butter,  &c  v,  M^icar,  1764,  Mor. 

6215.  6208. 

^  Sup.  book  iL  chap.  xiii.  sec.  1,  vol.  *  2  Bell's  Com.  29-30. 

L  pp.  327-8.  *  Bell's  Pr.  ut  mp.    Goldie  v.  Oswald 

'  Crawford  v,  Stewart,  1737,  Mor.  and  Kennedy,  25  Jan.  1839, 1  D.  426. 
6193,  10,531,  Elch.  Hypothec,  No.  7; 
aft.  in  Parliament,  Elch.  ut  eup. 
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not  extend  over  the  cattle  of  others  taken  in  to  graze,^  although 
Bankton  has  erroneously  said  that  such  cattle  are  liable.^  In  con- 
formity with  this  doctrine,  it  has  been  ruled  that  as  a  lessee  may 
be  removed  unless  he  stock  his  farm,  so  he  may  be  removed  on  the 
sole  ground  that,  as  his  farm  was  grazed  by  the  cattle  of  others 
exclusively,  the  lessor  had  no  hypothec'  But  it  may  be  deemed 
that  if,  independently  of  the  cattle  belonging  to  others,  the  value 
of  the  tenant's  own  property  on  the  farm  had  been  adequate,  he 
could  not  have  been  removed.^ 

The  rule,  it  has  been  observed,  may  be  presumed  to  extend 
to  sheep  fed  off  upon  turnips  taken  for  the  season.'^  Although 
the  hypothec  does  not  extend  over  such  stock,  there  is  a  right 
of  preference  over  the  rent  payable,  ordinarily  called  grass-maiL* 
Whether  the  owner  of  the  stock  would  be  justified  in  paying  fore- 
hand grass-mail,  and  so  be  liberated  from  the  Ismdlord's  claim  for 
rent,  (it  has  been  justly  said)  may  well  be  doubtedJ 

[Neither  household  furniture  or  furnishings,  nor  agricultural  Art  3.— 
implements,  can  now  be  included  in  a  sequestration  for  rent.'  But  ^  ^ 
the  following  discussion  on  the  question  as  it  stood  down  to  1867  ^^^^ 
may  still  have  some  interest: — 1  (h^  m^ 

It  must  still  be  deemed  to  be  an  open  question  whether  the  j^tmuurem 
hypothec  extends  over  the  implements  of  husbandry  or  furniture  ^'JSrtSJSl' 
in  agricultural  subjects.    Dirleton  pute  the  question — If  a  tacit '«%'•*•' 
hypothec,  being  not  only  of  Jructus  but  instrumenta  fwndi^  quid 
juris  in  grass  rooms  (farms)  where  there  is  nothing  paid  but. 
silver?    Stewart  answers — ^That  if  it  be  meant  that  the  hypothec 
is  not  only  of  the  fundus^  but  of  the  i'Mtrum&nJUi  Jundi,  it  may  be 
thought  that  in  a  grass  room  (farm)  the  stocking  upon  it  as 
well  as  in  the  lands  should  be  hypothecated.'     The  terms  it^ 
strumenta  fwndi  and  stocking  may  be  deemed  to  have  included 
implements.     But  they  are  so  flexible  that  it  may  have  been 
intended  to  limit  them  to  live  stock,  which  the  context  renders 
probable. 

Stair,  in  discussing  the  hypothec  over  the  invecta  et  tttata,  says  stair, 
that  the  "  hypothecation  of  the  fruits  of  the  ground  is  greater  than 


1  2  BeU's  Com.  29;  1  Stair,  ix.  43, 
Note  a  Q>y  Brodie).  Brown  v.  Sindair, 
1724,  Mor.  6204.  M'Kye  v.  NabQny, 
1780,  Mot.  6214 

s  1  Bankt  xTii  10;  and  2  BeU's 
Com.  29,  Note,  where  Bankton's  enor 
ifl  noticed. 

»  M*Kye  r.  Nabony,  ut  tup. 

*M*Kye  v.  Nabony,  ut  tup.     [See 


Mq!)oagaU  v.  Bucbanan,  11  Dec  1867t 
6  MacpL  120.] 

*  Stair,  ut  sup,,  Note  (by  Brodie). 

0  2  Enk.  vL  63;  BeU's  Com.  ut  tup. 
[See  as  to  the  effect  of  lecent*  l^^isla- 
tion,  by  which   this   matter   is  now 
r^nikted,  infra,  chap.  27,  sec  1,  art.  6.] 
^  BeU's  Com.  ut  tup, 
8  [30  and  31  Vict  c  42,  s.  6.1 

•  DirL  and  Sten.  222. 

58 
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opinion  is  indicated  that  even  the  wearing  clothes  of  a  visitor 
might  be  rendered  subject ;  for  "  in  regard  it  was  thought  hard  to 
detain  the  daughter's  wearing  clothes  on  that  ground,  the  Lords 
superseded  to  give  answer  to  that  point  till  it  were  tried  if  the 
plenishing  beside  would  be  sufficient  to  pay  the  rent  without  the 
wearing  apparel.'^  Erskine,  without  disapproving  of  this  case, 
cites  it  as  shewing  that  whatever  is  brought  into  the  house  is  sub- 
ject to  the  hypothec'  But  in  the  modem  Books  it  has  been  con- 
sidered to  be  unsound.'  The  effects  of  lodgers  or  travellers  in  an 
inn  are  (it  has  been  said)  not  subject/ 

4th,  Hired  Fubniture. — The  doctrine  that  furniture  hired  for 
permanenf^  use  is  subject  to  the  hypothec  is  expressly  laid  down  by 
[355]  Bankton,  on  the  ground  that  the  hirers,  by  consenting  to 
their  furniture  being  applied  to  that  use,  are  understood  to  agree 
to  its  coming  under  its  operation.^  Afterwards,  doubts  of  the  validity 
of  this  doctrine  are  said  to  have  been  entertained,  because  the 
hypothec  should  not  comprehend  the  furniture  of  a  broker  any  more 
than,  in  a  grazing  farm,  cattle  of  third  parties.' 

But  the  doctrine  of  Bankton  has  been  confirmed  by  a  series  of 
decisions.  First,  A  case  was  thus  noted  : — B  let  a  house  to  0,  who 
furnished  it  from  a  broker's  stock  at  a  certain  rate  per  week.  The 
broker  got  back  his  furniture,  but,  under  a  sequestration,  B  main- 
tained that  it  must  be  restored  to  the  operation  of  the  hypothec, 
which  the  Sheriff  ordered.  This  judgment  was  affirmed  by  the 
Court  of  Session.®  Second,  A  more  full  report  bears  that  hired 
furniture  had  been  removed  recently  before  the  term-day.  The 
Sheriff  having  ordered  that  it  should  be  restored,  his  judgment  was 
affirmed  by  the  Supreme  Court ;  and  a  clear  opinion  was  expressed 
on  the  Bench  that  the  hypothec  does  affect  furniture  let  on  hire, 
and  that  the  articles  are  not  relieved  from  it  by  removal  on  the 
term-day.  The  judgment  has  been  reported  as  establishing  the 
doctrine  that  the  hypothec  for  the  rent  of  a  dwelling-house  affects 
furniture  let  to  the  tenant  for  hire.*  Third,  B  hired  a  country 
house,  which  he  furnished  partly  with  his  own  furniture,  partly  with 
furniture  from  a  broker,  and  partly  with  furniture  lent  to  him  by 
C  without  hire.  The  furniture  belonging  to  B  and  the  broker  was  sold 


>  Countess  of  Callender  «.  Oampbell, 
vt  9up. 

*  2  Ersk.  64. 

»  2  Bell's  Com.  30,  Note  2;  Bell's  Pr. 
utiwp. 

«  2  Bell's  Com.  31;  2  Erak.  vi  64, 
Note  (by  Ivory)  161 ;  Stair,  fU  wp. 
Note  (by  Brodie). 

*  [See  Lord  DeaB*  dietvm  that  all  fur- 
niture hired  to  the  tenant  is  not  subject 


to  hypothec,  e,g.,  not  forms  hired  for  an 
evening  party,  or  china  for  a  dinner 
party.  Adam  v.  Sutherland,  3  Nov. 
1863,  2  Macph.  6,  36  Jur.  7.] 

•  Bankt,  xvii.  10. 

7  2  BeU's  Com.  30. 

*Wauchope  v.  Gall  and  Ross,  30 
Nov.  1806,  noted  in  2  Bell's  Com.  30 
and  31,  Note. 

*  Id.  V.  Eos,,  Hume  227. 
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ander  the  landlord's  sequestration.  The  broker  made  no  appear- 
ance or  opposition,  and  it  is  stated  that  he  refrained  because  it  was 
the  understanding  of  such  dealers  that  he  had  no  right  to  question 
the  proceeding.  Although  this  is  not  a  decision,  it  is  important  as 
indicating  the  understanding  of  the  trade.  ^  Fourth^  Where  fur- 
niture was  partly  hired,  the  broad  principle  was  sustained  that  the 
right  of  hypothec  extends  over  all  the  invecta  et  iUata  as  well  as 
over  the  furniture  belonging  to  the  lessee  himself.  A  question 
having  arisen  with  a  cautioner  to  the  lessor  for  his  rent,  who  de- 
manded an  assignation  to  the  right  of  hypothec  over  the  whole 
invecta  et  iUaia,  it  was  decided  that  he  was  entitled  to  such  an 
assignation,  and  consequently  the  landlord's  right  was  sustained  to 
the  fullest  extent.*  And  Ft/thy  The  principle  was  considered  to  be 
so  thoroughly  established  that  a  musical  instrument  lent  out  for 
hire  was  found  to  be  liable  to  the  landlord's  right  of  hypothec,  not- 
withstanding a  distinction  attempted  to  be  taken  between  the  case 
of  a  broker  supplying  the  whole  furniture,  on  the  security  of  which 
the  landlord  relied,  and  the  lender  of  a  special  article,  on  the  security 
of  which  no  credit  could  have  been  given.'  These  cases  have  been 
deemed  to  have  fixed  the  law.^  In  France  hired  furniture  is 
liable  to  the  hypothec,^  and  in  England  it  is  liable  to  the  landlord's 
distress.® 

And  5thy  Fubniture  Deposited  ob  Lent. — It  has  been  doubted  Fnmitnre 
whether  furniture  deposited  in  the  house,  or  gratuitously  lent  to  the  le^^tni^ 
tenant,  is  subject  to  the  hypothec.     In  Holland,  and  in  some  other  *^'^^' 
continental  states,  it  would  appear  (but  the  authority  is  ambiguous) 
that  the  furniture  of  others,  although  lent  gratuitously,  is  liable  if 
brought  into  the  house  for  permanent  useJ     Fountainhall  has  dis- 
cussed this  question  without  citing  any  decision  or  coming  to  any 
conclusion.' 

The  decisions  and  opinions  have  fluctuated.  In  an  old  case,  an 
opinion  unfavourable  to  the  hypothec  is  indicated.^  And  in  a  case 
already  cited,^®  the  party  by  whom  the  furniture  had  been  lent  without 
hire,  claimed  it  as  deposited  or  lent,  and  therefore  not  liable  to  the 


*  Cowan  V.  Peny,  31  Jan.  1804,  n.r., 
noted  in  2  Bell's  Com.  30,  Note,  and  31, 
Note,  as  taken  from  the  Session  Papers 
of  Hume.  And  also  the  case  of  Wilson 
V.  Spankie,  ut  infra, 

3  Stewart  v.  Bell,  31  May  1814,  F.C. 
638  ;  and  more  accurately  reported  in 
Append,  to  F.C.  449,  voL  m>m  Nov. 
1814  to  July  1816. 

'  Penson  and  Robertson,  Petrs.,  6 
June  1820,  F.C.  147. 

«  2  Bell's  Com,  30-31;  BeU'sPr.  1276. 


More's  Notes,  Izzziii ;  2  Ersk.  yL  64, 
Note  (by  Ivory^  161 ;  2  Stair,  ix.  43, 
art  vii«  Note  a  (oy  Brodie) ;  Taif  s  Jus. 
Peace,  174. 

^  Pothier,  Contrat  de  Louage,  No. 
241,  p.  134. 

•  WoodfaU  470. 

^  Voet.  lib.  XX.  sec.  6. 

«  July  1676,  2  R  S.  670, 

»Ai;..B,  1672,  2RS.670. 

^  Cowan  V.  Peziy,  ut  nip. 
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disposed  of  by  public  auction  to  6,  who  was  by  contract  to  cut 
them  in  a  certain  number  of  years,  and  to  pay  a  specified  sum  in 
equal  annual  proportions.  B  conveyed  his  right  for  the  three  last 
years  to  C,  who  became  bankrupt.  A  question  arose  with  Cs 
creditors  whether  the  proprietor  had  a  right  of  hypothec.  Much 
diversity  of  opinion  existed  on  the  bench.  Against  the  hypothec 
it  was  laid  down  that  possession  had  been  delivered,  that  there  was 
no  room  for  retention,  [362]  and  that  the  contract  was  that  of  sale, 
not  of  lease.  In  support  of  the  right  it  was  laid  down  that  the  con- 
tract was  that  of  lease,  and  therefore  that  it  came  under  the  opera- 
tion of  the  hypothec.  The  Court  rejected  the  landlord's  claim.^  The 
gist  appears  to  have  consisted  in  the  question  whether  the  contract 
was  that  of  lease  or  of  sale.  If  the  former,  there  is  no  special 
reason  for  excluding  the  hypothec. 

When  treating  of  the  subjects  of  the  contract  of  lease,  the 
question  whether  woods  ought  to  be  classed  among  them  was 
examined  in  detail.  As  a  recapitulation  would  be  unnecessary, 
reference  is  made  to  that  part  of  the  treatise.^  According  to  the 
views  there  stated,  the  principal  question,  and  by  necessary  conse- 
quence the  subordinate  one,  ought  to  be  considered  as  still  open. 


Section  II. — Whbkb  There  is  None. 

Leagaof  Ist^  The  right  of  hypothec  caunot  extend  over  a  lease  of  water. 

The  subject  let  is  a  power  merely  for  the  purpose  of  working 
machinery.  Neither  the  machinery  nor  the  produce  manufaxjtured 
by  its  agency  can  be  included  under  the  subject  let,  nor  so  con- 
nected with  it  as  to  give  place  for  the  principle  that  the  lessor 
trusted  to  them  for  his  security.  The  hypothec  over  them  is  vested 
in  the  proprietor  of  the  manufactory,  and  not  in  the  proprietor  of 
the  water, 
steam-  2c2,  A  proprietor  let  premises  for  a  manufactory,  and  bound 

^T^  himself  to  communicate  to  them  a  supply  of  steam-power  by  means 
Tennent.  '  of  a  shaft  from  an  engind  in  adjoining  premises  belonging  to  him, 
and  to  furnish  a  supply  of  water.  The  rent  for  the  premises  was 
fixed,  but  the  amount  of  the  consideration  (called  rent  in  one  place 
and  price  in  another)  for  the  steam-power  and  water  was  left  to  the 
determination  of  arbiters.  The  lessor  insisted  that  his  right  of 
hypothec  over  the  invecta  et  tllata  attached  not  only  to  the  rent 
for  the  premises,  but  to  the  consideration  which  he  called  rent  pay- 

1  Muirliead  v.  Drummond,  16  May        ^  Book  iL  chap,  vi  see  1^  vol  i 
1792,  XLr.,  noted  in  2  Bell's  Com.  28,     p.  273  $t  seq. 
Note,  as  taken  from  Hume's  Seas.  Pap. 
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able  for  the  supply  of  steam-power  and  water.  The  Court  of  Ses- 
sion decided  that  the  right  of  hypothec  over  the  invecta  et  illata  in 
the  premises  let  was  available  in  security  for  the  whole  considera- 
tion, including  that  for  the  steam-power  and  water.  On  appeal 
this  judgment  was  reversed,  and  it  was  decided  that  the  right  of 
hypothec  over  the  invecta  et  illata  in  the  premises  let  covered  only 
the  specific  rent  fixed  for  these  premises,  and  not  the  additional 
consideration  stipulated  for  the  steam-power  and  water.  The  ratio 
of  the  judgment  was  that  there  were  two  separate  contracts,  one 
for  the  [363]  use  of  the  premises,  which  was  that  of  lease,  and 
for  the  rent  payable  for  which  the  right  of  hypothec  attached,  and 
the  other  that  of  pure  location,  the  consideration  paid  for  which 
was  not  rent,  and  to  which  therefore  the  right  of  hypothec  did  not 
attach.^ 

3d,  Nor  does  it  apply  to  a  lease  of  game,  which  is  merely  a 
delegation  of  the  proprietor's  privilege  of  excluding  others  from  his 
land  and  of  taking  the  game  found  upon  it.  Game  is  not  deemed 
in  law  the  produce  of  the  land  upon  which  it  is  found.  The  lease, 
therefore,  is  of  jtts  incorporale,  and  not  of  a  subject  producing 
fruits.* 

4^A,  In  leases  of  ferries,  tolls,  customs,  and  similar  Jura  incor- 
poraliay  there  can  be  no  hypothec,  although  where  there  is  a  sub- 
lease the  lessor  has  a  preference  over  the  subrents.' 
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EXTENT  AND  DURATION  OF  HYPOTHEC. 
The  extent  and  duration  of  hypothec  vary  in  different  subjects. 


Section  I. — Agricultural  Produce. 

Agricultural  produce  is  hypothecated  for  the  rent  of  the  year 
of  which  it  is  the  crop,  and  so  long  as  the  crop  is  in  the  possession 
of  the  lessee  the  right  continues  with  the  lessor. 

[It  must  now  be  made  effectual  by  sequestration  within  three 


^  Cattems  v,  Tennent,  6  June  1834, 
F.C.  360, 12  S.  686 ;  lev.  12  May  1836. 
1  S.  and  M'L.  694.  In  the  marginal 
abstract  of  the  report  of  the  appeal  the 
purport  of  the  judgment  is  erroneously 
stated,  but  it  is  correctly  stated  in  the 
index  of  the  volume  under  the  word 
^  lease."    See  twpra,  voL  i.  p.  286. 


'  With  relation  to  the  anomalous 
legal  position  in  which  the  lease  of 
game  nas  been  placed  by  recent  deci- 
sions, sup,  vol.  i.  p.  332. 

'  Town  of  Edin.  v,  Crs.  of  Provan,  or 
Anderson  v,  Provan  and  Town  of  Edin. 
1665,  Mor.  6235-6.  More's  Notes, 
Izzziv. 
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months  after  the  term  for  payineiit  of  the  last  portion  of  each 
year's  rent*]  But  it  is  hypothecated  for  the  rent  of  that  yeair  only, 
and  not  for  that  of  any  previous  or  subsequent  year.* 

In  conformity,  it  was  decided  [under  the  old  Islw],  first,  That 
the  crop  and  corns  growing  in  any  year  remain  ever  affected  and 
subject  to  the  master  for  that  year's  farm,  wherein  he  is  preferable 
to  all  creditors,  although  he  do  no  diligence,  and  many  years  inter- 
vene. [364]  In  the  case  referred  to  seven  years  had  elapsed.* 
Second,  The  proprietor  has  no  privilege  for  his  rents  nor  prefer- 
ence over  other  creditors  prior  to  him  in  diligence  except  for  th& 
present  crop.^  The  same  was  found  although  the  rent  was  pay- 
able in  money,  and  the  Court  refused  to  sustain  a  general  hypothec 
upon  corns,  as  upon  cattle,  for  any  other  year  than  the  rent  of  that 
year  of  which  they  are  the  crop.*  Where  a  lease  was  for  fifteen 
years,  commencing  at  Whitsunday  1740  for  the  pasture  ground, 
and  for  the  arable  land  at  the  Martinmas  thereafter,  and  the  rent 
was  payable  by  way  of  forehand  rent,  the  one-half  at  Martinmas 
1740  and  the  other  at  Whitsunday  1741,  and  so  forth  termly,  the 
crop  reaped  in  harvest  1748  was  found  to  be  subject  to  the 
hypothec  for  the  rent  due  at  the  Whitsunday  preceding,  because 
in  reality  the  first  year's  rent,  although  by  agreement  payable  at 
the  first  Martinmas  and  Whitsunday  after  the  entry,  is  paid  for 
the  year  in  which  the  first  crop  grows.*  So,  it  was  decided  that 
"  the  landlord's  right  of  hypothec  extends  only  to  the  rent  of  the 
crop  of  which  it  is  the  produce,  and  not  to  any  prior  arrears."  "^ 
And  it  was  held  that  the  crop  of  1816  is  not  hypothecated  for  the 
rent  of  1815  even  when  produced  from  seed  corn  of  1815  which 
had  been  sequestrated  for  the  rent  of  1815.'  These  decisions  were 
confirmed  by  a  comparatively  recent  case,  in  which  a  sequestration 
and  sale  by  a  landlord  of  his  tenant's  crop  for  the  rent  of  a  former 
year  was  reduced  as  incompetent,  although  there  was  no  competi- 
tion with  the  other  creditors  of  the  tenant.  This  judgment  pro- 
ceeded on  the  principle  that  the  right  to  sequestrate  being  only 
commensurate  with  the  hypothec,  cannot  be  extended  further  than 
the  hypothec,  and  therefore  that  it  is  not  competent  for  a  landlord 


1  [30  and  31  Yict.  c.  42,  b.  4,  See 
below,  p.  402.1 

•  Dirl.  and  Steu.  222-3  ;  1  Stair,  xiii. 
15,  and  4  Stair,  zxv.;  2  Mackenzie's 
Inst.  yi.  12  ;  1  Bankt.  xvii.  8  ;  Karnes* 
Eluc.  art.  10,  pp.  70-6 ;  2  Ersk.  Princ 
vi.  26  ;  2  Ross' Xect.  404  ;  2  Bell's  Com. 
33 ;  Beirs  Pr.  1239 ;  2  Ersk.  Inst  vL 
68,  Notes ;  2  Stair,  ix.  43,  art.  7,  Note 
a  (W  Brodie) ;  Tait's  Jus.  Peace,  17a 
Fairlie  t;.  Johnston,  1636, 1  B.  S.  359. 


'  Hay  V.  Kdth,  1623  and  1624,  Moe. 
6188-93. 

*  Wardlaw  v.  Mitchell,  1611,  Mor. 
6187. 

*  Crawford  v,  Stewart,  1737,  Mor. 
6193,  10,531,  Elch.  Hypoth.  No.  6. 

<*  Taylor  v,  Davidson  and  Bloomfield, 
1740,  Mor.  6197,  Elch.  Hypoth.  No.  16. 

'  Stewart  v.  Rose,  1816,  Hume  229. 

«  K  of  CassiUis  v.  Cis.  of  Ramsay. 
1816,  Hume  230. 
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to  sequestrate  the  crop  of  one  year  for  the  arrears  of  rent  of  a 
former  year.^ 

Erskine,  in  discussing  the  right  of  retention  under  hypothec, 
has  laid  down  the  doctrine  that  all  the  produce  in  the  tenant's 
possession,  whether  growing  or  in  the  tenant's  granaries,  is,  with- 
out distinction  of  crops,  understopd  to  fall  under  the  landlord's 
hypothec  as  a  security  for  that  year's  rent.*  This  doctrine  is  at 
variance  with  what  he  has  stated  in  another  treatise,^  as  well  as 
with  the  decisions  and  other  authorities.  In  consequence,  the 
error  has  been  pointed  out  and  rectified  in  subsequent  treatises.^ 

[365]  Although  there  are  no  dicta  or  decisions  in  point,  it  may 
be  deemed  that  the  same  rules  would  by  analogy  be  applied  to 
horticultural  produce. 

Section  II. — Cattle  and  other  Live  Stock. 


A  different  principle  and  practical  result  apply  to  the  cattle  Limitation 
and  other  live  stock.     When  considered  as  an  univeraitas,  theyover^e 
are  not  the  produce  of  any  one  year,  and  so  cannot  be  hypothecated  "^^^^ 
for  the  rent  of  any  particular  year.      In  consequence,  they  are 
subject  to  the  hypothec  for  the  rent  only  of  the  current  year,  and 
when  that  is  past,  for  the  rent  of  each  future  year  successively.* 
There  must,  therefore,  after  the  lapse  of  the  last  conventional 
term  of  payment  in  each  year  be  a  period  limited  within  which 
the  right  of   hypothec  shall  expire  if   not  made  effectual  by 
judicial  procedure.     Three  months  is  the  period  which  has  been 
generally  recognised.® 

In  conformity,  it  was  decided  that  the  landlord's  hypothec  upon 
his  tenant's  stocking  subsists  for  three  months  after  the  year's  rent 
falls  due,  that  he  may  have  time  to  make  it  effectual  for  payment 
of  his  rent.^  In  a  subsequent  case  general  doctrine  was  laid  down.^ 
And  where  creditors  of  a  lessee  carried  off  cattle  within  three 
months  after  the  term  of  payment  of  the  rent,  it  was  decided  that, 
the  lessor  having  used  no  diligence  and  brought  no  action  within 
the  three  months,  the  intromitters  were  not  liable  to  him.®    So,  it 


*  Home  D.  M*Lean,  6  Feb.  1830,  F.C. 
374,  8  S.  464,  2  D.  and  A.  238. 

>  2  Erak.  Inst.  vi.  67. 
^  Ersk.  Princ  ut  sup, 

*  Opinion  of  Baron  Home  in  E.  of 
Cassillis  v,  Crs.  of  Raiasay,  ut  aup.; 
BeU's  Com.  and  Pr.,  and  Notes  to  Ersk. 
ut  tuv,;  1  BeU  on  Leases,  368^  Note  n ; 
Mores  Notes,  Ixzii. 

*  Bankt,  Karnes,  Bell's  Com.  and  Pr., 


Morels  Notes,  Brodie's  Note  to  Stair^ 
and  Tait,  ut  «ui).,  and  2  Ersk.  vi.  62. 

^  Bankt,  Bell's  Com.  and  Pr.,  More's 
Notes,  Brodie's  Note  to  Stair,  and  Tait, 

ut  8UV. 

^  Hepburn  v.  Bichaidson,  1726,  Mor. 
6206. 
^  Crawford  v,  Stewart,  ut  tup, 
*  Bonson  v.  Sliaw,  1766,  Mor.  6211. 


^ 


Z^A  virrnsxt>-iamsr  asd  irTtATicx 


w^  hkA  tL*t  %  Lfcx. :!  .H  of  gn*  liiiii  lu.i  ::«t  Li*  czS^j  rrrL^ij  Ir 

fcf  Li*  ix.V;r^t  witLia  iLfe  iLr^eie  ii.oi.tL«-* 

An  ^xXhi^hi'Ak  *A  iLife  p^>l  appe&n  at  oiie  tfis^  to  Lire  b 
ju.J;';iaIIj  co:*U:£Qplaitbi,  4l:L>::^ii  tt>  d«r:-i5:>a  to  iLai  ez-r:-; 
giT^a,  A  k«y>r  not  baring  ndied  £ib^Tie§tra:i>n  a^^in^i  iLe  le: 
uxitil  eight  moiilLs  aft^r  tLe  term  of  jArnient,  the  0:-:irt  Leli  that 
be  waa  tLer*:hy  pre^.luied  from  arailii^g  Limself  of  Li«  Lvp»:tLec, 
al though  they  were  of  opiiiioD  tl*at  the  lessor  i*  not  striitly  l:ii.::ei 
to  three  loonth^,  tut  ia  to  be  allowed  a  reasonable  time  tLereafter.' 
No  0pe^:iiication  of  what  that  time  waa  haTing  been  given,  this 
obiUr  du:tum  baa  not  been  bel-i  to  bare  affected  the  rule  p-r&- 
riowAj  [ZW]  fixei*  While  Er&kine  concurs  in  the  general  rule, 
be  atat^«  that  caae«  may  occur  where  it  cannot  be  ojUTenieLTly 
applied;  for  example,  where  a  lease  contains  Terr  distant  tenns< 
of  payment,  perhaps  two  or  three  years  after  the  legal  term.* 
There  is  no  g^x^l  reason  for  this  exception,  because,  should  such  a 
lease  be  framed,  the  lessor,  by  thus  postponing  the  conventional 
term,  ought  to  have  contemplated  the  inconyeniences  resulting 
from  the  application  of  the  legal  rule.  Throughout  the  decisions 
no  such  case  bas  been  discovered,  and  it  is  not  likely  to  occur  in 
practice. 
H«fr  tiM  In  some  cases  there  may  be  a  practical  extension  of  the  period, 

ttt^^  but  caution  will  be  used  in  granting  such  an  extension.  1st,  If  (it 
bas  been  said)  the  stock  be  liable  for  each  year  successively,  the 
question  may  occtir,  whether,  although  the  hypothec  for  the  j>re- 
ceding  year  be  lost,  the  lessor  may  not  retain  the  stock  for  the 
current  one,  and  have  it  sequestrated  and  sold  during  the  cmreDcT.^ 
The  affirmative  bas  been  inferred  from  the  rule  that  currente  tcr^ 
mino  the  lessor  may  on  sufficient  grounds  have  the  stock  not  only 
sequestrated  but  sold.^  2c2,  It  has  been  observed  that  by  the 
postponement  of  the  term  of  payment  the  duration  of  the  right  of 
hypothec  may  be  prolonged.  If  the  rent  of  crop  1845  is  to  be  pay- 
able at  Whitsunday  and  Martinmas,  the  right  over  the  stocking 
expires  in  three  months  after  the  last  conventional  term  of  pay- 
ment, viz.,  on  the  11th  of  February  1846.  But  if  the  rent  be  made 
payable  at  Lammas  1845  and  Candlemas  1846,  the  hypothec  con- 
tinues for  three  months  longer,  viz.,  until  the  2d  of  May  1846.^ 
ddf  A  position  has  been  stated,  that  although  only  one  year's  rent 

1  Boss  V.  Williamson,  1817,  Hnme  ^  2  Enk.  vi.  62. 

S3S.  *  Stair,  ut  sup,.  Note  (by  Brodie). 

»  Oathcart  v.  Mitchell,  &c,  1776,  Mor.  •  Dow  v.  Hay,  1784,  Mor.  6202. 

6212.  ^  Tait's  Jus.  Peace,  173. 

s  Authorities  ut  iup. 
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is  generally  understood  to  be  secured  on  one  subject  at  one  time, 
there  may  be  in  certain  situations  a  subsisting  hypothec  for  the 
rent  of  two  years  between  the  crop  and  the  stocking.  A  case  has 
been  put  in  illustration.  If  the  rent  for  one  year  be  payable  by 
agreement  at  Candlemas  and  Lammas  of  the  following  year,  and 
if  the  crop  of  the  second  year  be  produced  in  October  of  that  year, 
that  crop  is  hypothecated  for  its  own  rent  payable  in  the  third 
year,  and  the  stocking  is  at  the  same  time  hypothecated  for  the 
first  year's  rent,  as  three  months  have  not  elapsed  from  the  last 
conventional  term  of  payment  of  that  year's  rent.^  The  position 
and  illustration  appear  to  be  sound.  4^A,  During  the  three  months 
after  the  final  term  of  payment  the  stock  may  be  liable  to  be 
sequestrated  for  the  rent  of  two  years,  viz.,  for  the  past  year  in 
execution  and  for  the  current  year  in  security.  And  5th,  Certain 
horses,  cattle,  and  farm  implements  belonging  to  a  tenant  were 
poinded  by  a  creditor  in  the  month  of  April,  and  a  public  sale  of 
them  was  advertised.  The  [367]  landlord  applied  for  an  interdict 
against  the  sale,  on  the  ground  that  under  his  hypothec  he  had  a 
claim  for  the  half-year's  rent  due  at  the  Whitsunday  ensuing,  and 
likewise  for  the  rent  of  the  current  year  due  at  Martinmas  and 
Whitsunday  following.  The  creditor  admitted  the  claim  to  the 
extent  of  the  half-yearns  rent  due  at  Whitsunday  and  offered  pay- 
ment of  that  amount,  but  he  pleaded  that  the  right  of  the  landlord 
extended  no  further.    This  plea  was  sustained  by  the  Court.* 


Section  III. — Invkcta  bt  Illata. 

The  same  rule  applies  to  invecta  et  illata  (when  subject  to  the  When  hy- 
hypothec)  as  to  live  stock.     The  hypothec  operates  for  each  year's  SwerfamSt 
rent  successively,  and  no  further.     Within  three  months  also  the  Jj^' 
right  mast  be  exercised.'    Although  the  furniture  be  removed  at 
the   term  the  landlord  is  entitled  within  the  three  months  to 
follow  and  recover  it  wherever  it  can  be  traced.    On  these  principles, 
it  was  decided  that  if  an  attempt  be  made  to  poind  the  gear  of  one 
that  dwells  within  burgh,  the  landlord  may  stop  the  poinding,  if 
the  tenant  be  owing  him  a  year's  mail  of  the  said  tenement,  until 
he  be  satisfied  thereof ;  but  may  not  stop  for  any  more  terms  than 
one  year.*    Second,  in  a  modem  case  a  principal  tenant,  who  had 

^  1  Bell  on  Leases,  224-6.  xvii.  10;  2  Eisk.  vi.  64;  2  Bell's  Com. 

>  Hunter  v.  North  of  England  Bank-  33;  Bell's  Pr.  1277;  Tait's  Jus.  Peace, 

mg  Co^  13  Nov.  1849, 12  D.  65.  174-6. 

^  1  Stair,  ziii.  16,  and  4  Stair,  zzv.  *  Dick  v.  Lands,  1630,  Mor.  6243. 
2  Mackenzie's  Inst  yi.  12;   1  Bankt. 
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paid  the  year's  rent  to  the  landlord,  -was  held  to  be  entitled  to 
enforce  bia  claim  of  hypothec  super  invecia  et  iUata  of  the  subtenant 
within  three  months  after  the  expiration  of  the  year's  possession, 
in  preference  to  the  landlord's  claim  against  the  subtenant  (to 
whom,  on  the  expiration  of  the  first  year,  he  had  granted  a  lease 
as  principal  tenant)  for  the  next  term's  rent^  The  same  rule 
necessarily  applies  as  between  the  prior  and  actual  landlord  and 
the  landlord  and  any  intromitter.  £ut  third,  the  hypothec  on 
invecta  et  iUata  sequestrated  remains  effectual  although  a  sale  does 
not  ensue  until  after  the  three  months.' 


OHAPTEB    XXVII. 

HYPOTHEC  IN  COMPETITION  WITH  OTHER  EIGHTS. 

[368]  In  competing  with  other  rights  the  hypothec  is  effectual 
against  certain  classes  of  creditors,  subject  to  modifications,  accord- 
ing as  it  is  exercised  before  or  after  the  term  of  payment.  Other 
classes  of  creditors  are  absolutely  preferable  to  the  landlord. 


Section  I. — Cbsditobs  to  whom  the  Landlord  is  Preferable. 


Artl.-^ 
Qmtral 


The  general  rules  are  that — Ist,  The  landlord  is  preferable* to  all 
poinding  and  arresting  creditors,  and  purchasers  by  private  bar- 
gain. And  2(2,  If  the  terms  of  payment  be  not  come,  the  landlord 
is  entitled  to  insist  that  the  whole  crop  and  stocking  shall  remain 
subject  to  his  right.  Where  the  rent  has  become  due  he  may 
insist  on  detaining  what  amounts  to  the  full  value  of  that  rent.' 
The  Statute  1  and  2  Vict.  c.  114,  relating  to  personal  diligence, 
arrestments,  and  poindings  (sec.  31),  enacts  '*  That  nothing  herein 
contained  shall  affect  the  landlords'  hypothec  for  rents." 


1  Chiifitie  V.  MTheison,  14  Dec  1814, 
F.C.  96. 

'  M'Leod,  &c.  V,  Creditors  of  Thom- 
son, 1806,  Hume  226. 

B  Dili,  and  Steu.  222;  1  Stair,  xiiL 
16,  and  4  Stair,  xxv.  2-5;  Note  (by 
Brodie)  vJb  swp.',  2  Mackenzie's  Inst  vi. 
12,  Note  Qc)  by  Bayne;  1  Bankt.  xviL  8 


and  12;  2  Ersk.  vi.  58-62;  Ersk.,  vJt 
mp,  58-60,  Notes;  2  Bell's  Com.  32-4; 
Tait's  Jus.  Peace,  172-6.  Erskine  has 
committed  an  error  in  holding  that  the 
right  of  recovery  is  more  extensive  than 
the  right  of  retention.  They  are  equally 
extensive.    Authorities  %U  sup. 


ot 
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In  the  Books  ^  and  decisions  the  general  doctrine  is  laid  down  Art.  2.— 
that  the  hypothec  operates  against  every  intromitter  with  the^^wuim^i 
fruits,  rents,  or  profits,  unless  his  title  be  preferable.    This  creates  «''»*w<^« 
a  presumption  in  favour  of  the  landlord,  which  the  party  impugning 
it  is  bound  to  elide. 

1«^,  Previous  to  the  Term  of  Payment. — In  conformity,  it  was  Landlord 
decided  in  early  cases  that  before  the  term  of  payment  a  landlord  poinding, 
might  stop  a  poinding  until  he  got  security.^  A  departure  from 
[369]  this  rule  was  afterwards  made,  and  a  poinding  might  be 
staid  by  a  landlord  for  his  hypothec  if  security  was  not  given  for 
his  rent;  but  in  order  to  save  himself  from  the  penalties  of  de- 
forcement he  must  at  the  time  of  stopping  the  poinding  state  the 
cause  for  which  he  does  so.'  A  poinding  (mrrenie  termino  appears 
at  one  time  to  have  been  supported,  the  creditor  having  left  suffi- 
ciency of  goods  upon  the  ground  to  answer  the  hypothec ;  and  the 
goods  poinded  were  held  not  liable  to  the  hypothec  in  so  far  as 
extended  to  the  debt  in  the  horning,  although  the  goods  retained 
•were  afterwards  disposed  of  by  the  bankrupt  tenant.*  But  this 
case  was  subsequently  overruled ;  and  it  was  decided  that  where  a 
poinding  of  a  tenant's  stocking  was  attempted  in  October,  while 
there  was  in  the  tenant's  granaries  much  more  of  the  crop  than 
■was  sufficient  for  the  year's  rent,  the  landlord,  by  virtue  of  his 
hypothec  for  the  current  year's  rent,  did  warrantably  stop  the 
poinding.*    These  cases  settled  the  law.® 

But  if  a  creditor  offer  consignation  or  sufficient  security  for  the  Creditor 
value  of  the  rent,  the  poinding  may  proceed.     This  rule  was  im-  JJ^  ^  jjw 
plied  in  one  of  the  cases  already  cited,  in  which  the  poinding  was  <»»*«»• 
stopped  unless  the  creditor  would  find  sufficient  caution.     In  the 
other  case  cited  it  was  expressly  ruled  that  an  offer  of  sufficient 
security,  or  consignation  of  bank-notes  to  the  value  of  the  rent, 
was  a  sufficient  answer  to  a  landlord  interposing  upon  his  hypothec 
to  stop  a  poinding  currente  temiino,  and  that  the  creditor  may 
•qualify  his  offer  by  insisting  for  an  assignation  to  the  rent  and 
hypothec.^    But  a  poinding  creditor  having  brought  an  action  for 
payment  of  his  debt  against  the  landlord  because  he  had  stopped 
his  poinding,  notwithstanding  an  offer  made  of  caution  for  payment 
of  the  rent,  it  was  held  that  the  rent  being  only  payable  in  kind, 

^  AuthoiitieB  ut  mp.  Elch.    Hypoth.  No.  6.     Crawford  v. 

>  Hay  V.  Keith,  1623,  Mor.  6188.  Stewart,  1737,  Mor.  10,531,  6193,  and 

*  Halkerston  v.  Keddie  and  Giieves,  6216.    Elch.  Hypoth.  No.  a 

1628,  Mor.  3426.  ^  2  Bell's  Com.  32,  Note  (by  Brodie) 


^  Sharp  V,  Maxwell,  1731,  Mor.  6126.     fU  sup, 
«  Pnngle  v.  Scott,  1736,  Mor.  ut  su/p.        '  Cn 


'  Crawford  v,  Stewart,  ut  tup. 
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the  offer  of  a  responsible  man  as  cautioner  for  payment  of  the 
victual-rent  was  not  sufficient  to  entitle  the  pursuer  to  proceed  in 
his  poinding,  he  not  having  specifically  offered  to  pay  the  barley, 
the  growth  of  the  ground,  or  to  separate  as  much  as  was  due  for 
the  rent.^  Whether  this  doctrine  would  now  be  held  may  well  be 
doubted. 

When  a  poinding  creditor  intends  to  offer  caution,  a  protest 
against  the  landlord  is  occasionally  taken,  in  which  the  offer  ta 
grant  a  bond  of  caution  is  inserted.  The  bond  itself  proceeds  on 
the  narrative  that  the  creditor  proposes  to  poind  the  effects  of  the 
lessee,  and  that  it  being  reasonable  that  the  landlord  should  have 
security  for  the  rent  of  the  [370]  current  year,  to  which  his  hypo- 
thec over  the  crop  and  stocking  entitles  him,  the  creditor  himself 
and  a  cautioner  bind  themselves  to  make  payment  of  the  rent,  in- 
terest, and  penalties,  in  terms  of  the  lease.  If  the  diligence  of  the 
creditor  be  interrupted  by  the  landlord,  a  summons  may  be  raised 
alleging  deforcement,  and  concluding  for  the  amount  of  the  debt 
and  for  damages. 

In  competing  with  an  arresting  creditor,  if  the  landlord  haa 
attached  by  virtue  of  his  hypothec  that  part  of  the  crop  which  haa 
been  arrested,  he  is  bound  to  assign  to  the  arrester  his  right  of 
hypothec  over  the  remainder.* 

The  right  to  remove  the  produce  upon  offering  caution  doea 
not  extend  to  the  tenant  himself;  for  it  was  decided  that  the  offier- 
ing  of  caution  by  the  tenant  for  the  year's  rent  does  not  take  away 
the  landlord's  hypothec  over  the  fruits,  so  as  to  warrant  or  autho- 
rise the  tenant  to  carry  the  com  at  his  own  hand  off  the  ground, 
because,  though  it  may  be  rigid  in  a  landlord  to  refuse  caution,  yet 
tutiiis  est  rei  incumbere  quam  personce.  In  the  actual  case  the 
tenant  appears  to  have  clandestinely  carried  off  the  crop.'  But 
the  rule  is  applicable  generally. 

2d,  Subsequent  to  the  Tebm  of  Payment. — In  the  cases  ex- 
plicating the  rule  after  the  term  of  payment,  it  was  decided  that  a 
tenant's  creditor  having  poinded,  could  not  be  obliged  to  make 
restitution  if  he  left  as  many  corns  and  goods  as  would  satisfy  the 
rent.  But  the  creditor  is  bound  to  prove  that  there  were  as  many 
goods  extant  upon  the  ground  as  will  satisfy  the  rent  at  the  term.* 
In  conformity,  it  was  held  that  although  corn  is  the  principal 
subject  of  hypothec,  the  other  goods  are  also  subjected  to  it 
secundo  loco,  and  therefore  a  poinder  of  cattle  was  found  liable 


^  Hall  V.  Nisbet,  1748,  Mor.  6228. 
Elch.  Hypoth.  No.  14. 

3  Butter  V.  RiddeU,  1792,  BeU's  Cases, 
164. 


»  Lord  Salton  v.  Club,  1701,  Mor. 
1821,  6216. 
^  Hay  V.  Keith,  ut  tup. 
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as  intromitter,  not  having  left  at  the  time  of  poinding  corns  and 
other  goods  sufficient.*  And  a  sufficient  quantity  of  produce  must 
be  left;  for  a  defence  that  at  the  time  of  the  intromission  with 
the  corns  the  tenant  had  as  many  cattle  on  the  farm  as  would  pay 
the  rent,  was  repelled,  because  the  corns  growing  upon  the  ground 
are  first  and  principally  hypothecated.^  The  plea  of  bona  fide  pre- 
cepti  et  consumpti  will  not  elide  the  landlord's  claim.  Where  a 
poinding  creditor  maintained  that  he  proceeded  aiictore  proetore^ 
and  therefore  that  he  was  not  obliged  to  restore  the  price  of  the 
goods  poinded,  it  was  decided  that  as  all  tenants'  goods  were 
hypothecated  to  the  landlord  for  one  year's  rent,  they  could  not 
be  poinded  or  disposed  of  unless  creditors  offered  to  prove  that 
they  left  as  much  upon  the  ground  as  would  satisfy  the  landlord.* 
[371]  Nor,  a  fortiori,  will  a  simulate  sale,  and  a  subsequent  poind- 
ing without  the  premises,  save  the  intromitter  from  liability.  A 
party  having  intimated  his  right  to  a  tenant's  moveables  and 
household  furniture  by  an  instrument  of  possession,  debarred  the 
landlord  from  poinding  them  for  the  year's  rent,  and  allowed 
the  tenant  to  retain  the  goods.  He  was  found  liable  to  the 
landlord  for  the  yearns  rent,  although  the  poinding  was  to  have 
been  executed  in  a  house  not  belonging  to  him,  to  which  the 
goods  had  been  removed  before  granting  the  disposition.*  And 
the  general  rule  has  been  deemed  to  be  established  that  the 
hypothec  on  invecta  et  illata  is  effectual  to  recover  from  a  creditor 
poinding.* 

After  the  term  of  payment  it  is  not  enough  to  offer  security,  creditor 
but  payment  must  be  offered  unless  there  be  a  sufficiency  of  effects  S^en^ 
left ;  ®  and  after  the  term  of  payment  the  landlord  is  not  bound  to  °°J^^^ 
assign,  but  only  to  give  a  discharge  on  payment.    A  landlord's  affirmation 
factor  having  stopped  a  poinding  of  the  tenant's  goods,  the  creditors  ®   ^^  •* 
offered  payment  upon  his  assigning  the  rent  and  hypothec.     The 
factor  tendered  a  receipt,  but  had  no  power  to  assign.     The  credi- 
tors having  sued  the  landlord  for  having  unlawfully  stopped  the 
poinding,  he  was  assoilzied  on  the  ground  already  stated.     It  was 
even  doubtful  whether  the  landlord  was  bound  to  have  a  factor 
present  with  power  to  discharge,  and  that  the  creditor  should  offer 
the  rent  to  the  landlord  himself.^    In  one  report  of  the  case  it  is 
said  that  the  Court  thought  that  the  receipt  for  rent  to  a  creditor 

^  L.  of  Polwarth  v. ,  1642,  Mor.         *  Selkrig  v,  French,  1708,  Mor.  6224. 

6221.  ^Phillips   v.  Easson,    1807,    Hume 
'  Lady  Dun  and  Husband  v.  Lord     228. 

Dun,  1624,  Mor.  6217.  *  Crawford  v.  Stewart,  ut  sup, 

*  Ruthven  v,  Arbuthnot,  1673,  Mor.        '  A  v.  B,  or  Tod  v.  Montgomery,  1743, 

6222.  Mor.  6228.    Elcb.  Hypoth.  No.  11. 
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the  offer  of  a  responsible  man  as  cautioner  for  payment  of  the 
victual-rent  was  not  suflBcient  to  entitle  the  pursuer  to  proceed  in 
his  poinding,  he  not  having  specifically  offered  to  pay  the  barley, 
the  growth  of  the  ground,  or  to  separate  as  much  as  was  due  for 
the  rent.^  Whether  this  doctrine  would  now  be  held  may  well  be 
doubted. 

When  a  poinding  creditor  intends  to  offer  caution,  a  protest 
against  the  landlord  is  occasionally  taken,  in  which  the  offer  to- 
grant  a  bond  of  caution  is  inserted.  The  bond  itself  proceeds  on 
the  narrative  that  the  creditor  proposes  to  poind  the  effects  of  the 
lessee,  and  that  it  being  reasonable  that  the  landlord  should  have 
security  for  the  rent  of  the  [370]  current  year,  to  which  his  hypo- 
thec over  the  crop  and  stocking  entitles  him,  the  creditor  himself 
and  a  cautioner  bind  themselves  to  make  payment  of  the  rent,  in- 
terest, and  penalties,  in  terms  of  the  lease.  If  the  diligence  of  the 
creditor  be  interrupted  by  the  landlord,  a  summons  may  be  raised 
alleging  deforcement,  and  concluding  for  the  amount  of  the  debt 
and  for  damages. 

In  competing  with  an  arresting  creditor,  if  the  landlord  haa 
attached  by  virtue  of  his  hypothec  that  part  of  the  crop  which  has 
been  arrested,  he  is  bound  to  assign  to  the  arrester  his  right  of 
hypothec  over  the  remainder.* 

The  right  to  remove  the  produce  upon  offering  caution  does 
not  extend  to  the  tenant  himself;  for  it  was  decided  that  the  offer- 
ing of  caution  by  the  tenant  for  the  year's  rent  does  not  take  away 
the  landlord's  hypothec  over  the  fruits,  so  as  to  warrant  or  autho- 
rise the  tenant  to  carry  the  com  at  his  own  hand  off  the  ground, 
because,  though  it  may  be  rigid  in  a  landlord  to  refuse  caution,  yet 
tutitta  est  rei  incumbere  quam  personce.  In  the  actual  case  the 
tenant  appears  to  have  clandestinely  carried  off  the  crop.'  But 
the  rule  is  applicable  generally. 

2d,  Subsequent  to  the  Term  of  Payment. — In  the  cases  ex- 
plicating the  rule  after  the  term  of  payment,  it  was  decided  that  a 
tenant's  creditor  having  poinded,  could  not  be  obliged  to  make 
restitution  if  he  left  as  many  corns  and  goods  as  would  satisfy  the 
rent.  But  the  creditor  is  bound  to  prove  that  there  were  as  many 
goods  extant  upon  the  ground  as  will  satisfy  the  rent  at  the  term.^ 
In  conformity,  it  was  held  that  although  corn  is  the  principal 
subject  of  hypothec,  the  other  goods  are  also  subjected  to  it 
secundo  loco^  and  therefore  a  poinder  of  cattle  was  found  liable 


1  Hall  V.  Niflbet,  1748,  Mor.  6228. 
Elch.  Hypoth.  No.  14. 

3  Butter  V.  RiddeU,  1792,  Bell's  Cases, 
154. 


'  Lord  Salton  v.  Club,  1701,  Mor. 
1821.  6216. 


^  Hay  V.  Keith,  ut  su/p. 
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as  intromitter,  not  having  left  at  the  time  of  poinding  corns  and 
other  goods  sufficient.*  And  a  sufficient  quantity  of  produce  must 
he  left;  for  a  defence  that  at  the  time  of  the  intromission  with 
the  corns  the  tenant  had  as  many  cattle  on  the  farm  as  would  pay 
the  rent,  was  repelled,  because  the  corns  growing  upon  the  ground 
are  first  and  principally  hypothecated.^  The  plea  of  bona  fde  pre- 
cepti  et  consumpti  will  not  elide  the  landlord's  claim.  Where  a 
poinding  creditor  maintained  that  he  proceeded  atu:tore  prcetore^ 
and  therefore  that  he  was  not  obliged  to  restore  the  price  of  the 
goods  poinded,  it  was  decided  that  as  all  tenants'  goods  were 
hypothecated  to  the  landlord  for  one  year's  rent,  they  could  not 
be  poinded  or  disposed  of  unless  creditors  offered  to  prove  that 
they  left  as  much  upon  the  ground  as  would  satisfy  the  landlord.* 
[371]  Nor,  a  fortiori,  will  a  simulate  sale,  and  a  subsequent  poind- 
ing without  the  premises,  save  the  intromitter  from  liability.  A 
party  having  intimated  his  right  to  a  tenant's  moveables  and 
household  furniture  by  an  instrument  of  possession,  debarred  the 
landlord  from  poinding  them  for  the  year's  rent,  and  allowed 
the  tenant  to  retain  the  goods.  He  was  found  liable  to  the 
landlord  for  the  year's  rent,  although  the  poinding  was  to  have 
been  executed  in  a  house  not  belonging  to  him,  to  which  the 
goods  had  been  removed  before  granting  the  disposition.*  And 
the  general  rule  has  been  deemed  to  be  established  that  the 
hypothec  on  invecta  et  illata  is  effectual  to  recover  from  a  creditor 
poinding.* 

After  the  term  of  payment  it  is  not  enough  to  offer  security,  creditor 
but  payment  must  be  offered  unless  there  be  a  sufficiency  of  effects  ^^^ 
left  ;^  and  after  the  term  of  payment  the  landlord  is  not  bound  to  ^Jj^^^ 
assign,  but  only  to  give  a  discharge  on  payment.     A  landlord's  affirmation 
factor  having  stopped  a  poinding  of  the  tenant's  goods,  the  creditors  ^   ^^^^°^ 
offered  payment  upon  his  assigning  the  rent  and  hypothec.     The 
factor  tendered  a  receipt,  but  had  no  power  to  assign.     The  credi- 
tors having  sued  the  landlord  for  having  unlawfully  stopped  the 
poinding,  he  was  assoilzied  on  the  ground  already  stated.     It  was 
even  doubtful  whether  the  landlord  was  bound  to  have  a  factor 
present  with  power  to  discharge,  and  that  the  creditor  should  offer 
the  rent  to  the  landlord  himself.^    In  one  report  of  the  case  it  is 
said  that  the  Court  thought  that  the  receipt  for  rent  to  a  creditor 

»  L.  of  Polwarth  v. ,  1642,  Mor.         *  Selkrig  v.  French,  1708,  Mor.  6224. 

6221.  *  Phillips   v.  Easson,    1807,    Hume 
'  Lady  Dun  and  Husband  v.  Lord     228. 

Dun,  1624,  Mor.  6217.  •  Crawford  v.  Stewart,  ut  sup, 

*  Ruthven  v,  Arbuthnot,  1673,  Mor.         '  A  v.  B,  or  Tod  v.  Montgomery,  1743, 

6222.  Mor.  6228.    Elch.  Hypoth.  No.  11. 
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would  imply  an  assignation.^  The  general  doctrine  that  a  landlord 
is  not  hound  to  assign  his  right  to  a  third  party  on  an  offer  or 
tender  of  payment  of  the  rent  due  by  the  tenant  is  now  held  to  be 
fixed  law.* 

The  rules  laid  down  in  these  decisions  have  been  confirmed  by 
cases  chiefly  modem,  which  proceed  on  the  same  principle.  Firsts 
Where  a  creditor  executed  a  poinding  of  cattle  he  was  held  liable 
to  the  landlord  for  their  value,  although  the  hypothec  had  not 
been  applied  by  sequestration  to  individual  animals.'  Second,  An 
intromitter  with  the  tenant's  corns  was  held  liable  to  the  landlord 
[372]  in  valorem  for  the  rent  of  that  crop,  although  he  acquired  the 
same  for  an  onerous  cause  and  bona  fde^  not  knowing  it  to  be  the 
corn  of  that  farm.^  Third,  A  poinding  of  live  stock  having  been 
executed,  warrant  was  granted  to  sell  within  a  specified  time.  A 
co-obligant  having  paid  the  debt,  and  having  obtained  authority  to 
sell  in  terms  of  the  warrant,  the  live  stock  was  sold  and  delivered. 
The  landlord  having  applied  for  a  sequestration,  obtained  a  warrant 
to  carry  it  back  to  the  ground  where  it  was  sequestrated.  After- 
wards authority  was,  from  particular  circumstances,  obtained  by 
the  purchaser  to  take  the  stock  again  into  his  possession.  The 
co-obligant,  who  had  paid  the  debt,  and  the  purchaser  were  cited 
as  parties  to  the  action  under  the  sequestration,  and  the  landlord 
claimed  and  obtained  decree  against  them  in  the  Inferior  Court  for 
payment  of  the  rent.  This  judgment  was  affirmed  by  the  Court  of 
Session.*  Fourth,  Where,  in  order  to  prevent  a  sale  under  the 
hypothec,  a  creditor  consigned  the  amount  which  the  landlord 
uplifted,  there  was  held  to  be  a  virtual  assignation  of  the  right  of 
hypothec  and  diligence.* 

Fifths  A  party  granted  a  trust-deed  for  behoof  of  his  actual 
creditors,  by  which  he  conveyed  the  whole  of  his  effects,  including 
his  household  furniture.  The  furniture  was  not  delivered  to  the 
trustee,  but  remained  in  the  granter's  possession.  The  granter 
having  incurred  an  arrear  of  rent,  his  landlord  sequestrated  the 
furniture ;  but  on  payment  by  the  trustee  he  assigned  to  him  the 
right  under  the  sequestration.    Afterwards  the  granter  contracted 


^  Elch.  lit  <up. 

2  Graham  v,  Gordon,  2  Feb.  1841, 
P.O.  467,  3  D.  479;  rev.  3  May  1841,  2 
Bob.  251,  14  Jur.  321.  Graham  v. 
Gordon,  9  March  1842,  4  D.  903,  14 
Jur.  325.  Conformably  with  the  opinion 
of  the  Houfie  of  Lords  in  Gordon  v. 
Graham.  The  mar^al  abstract  in  the 
Co.  of  Sess.  Rep.  is  erroneous;  for  it 
bears  that ''  A  landlord  was  not  bound 
to  assign  a  sequestration  of  his  tenant's 


crop  and  stock  to  a  third  party  paying 
the  rent,''  whereas  the  decuion  was  as 
stated  in  the  text. 

^  M'Dowall  V.  Jamieson,  1781,  Mor. 
6215. 

^  Lady  Dun  and  Husband  v.  Lord 
Dun,  ut  sup, 

6  M'Ghie  v.  Mather,  1  Dec  1824,  3  S. 
337. 

•  M'Arthur  v.  Forbes  &  Co.,  14  Dec 
1822,  2  S.  91. 
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a  new  debt,  the  creditor  in  which  poinded  his  effects,  including  the 
furniture.  An  application  for  a  suspension  and  interdict  at  the 
instance  of  the  trustee  was  refused,  because  there  had  been  no 
delivery  of  the  furniture  under  the  trust-deed ;  but  the  refusal  was 
qualified  by  an  understanding  that  it  was  not  intended  to  apply  to 
the  furniture  in  so  far  as  protected  by  the  assigned  right  to  the 
sequestration.^ 

But  Sixths  A  landlord  having  sequestrated  for  the  current  rent, 
sold  the  crop  under  a  letter  from  the  tenant  giving  him  authority 
to  apply  the  proceeds  of  the  sale  in  payment  of  the  rent  without 
applying  for  or  obtaining  a  judicial  warrant.  The  proceeds  of  the 
sale  considerably  exceeded  the  rent  for  which  sequestration  had 
been  awarded.  It  was  held^  in  a  competition  with  a  creditor  of 
the  tenant  who  had  arrested  in  the  hands  of  the  purchasers,  that 
the  landlord's  preference  was  to  the  extent  of  the  current  rent  only, 
and  not  for  arrears,  and  that  the  arrestment  was  preferable  over 
the  surplus.* 

[Seventh,  Others  than  creditors  using  diligence  may  become  othos  than 
liable  for  rent  by  intromission  with  rents.  Thus,  it  was  held  that  Stromittfag. 
where  a  lease  descended  to  the  pupil  son  of  a  deceased  tenant,  and 
the  farm  was  carried  on  by  the  widow  for  his  behoof,  her  father-in- 
law,  who  assisted  her  in  selling  the  crop  and  stock,  and  otherwise, 
had  by  his  conduct  made  himself  liable  to  the  landlord  for  the  whole 
year  s  rent.'    Each  case  depends  on  its  own  circumstances.] 

[373]  The  right  of  a  poinding  creditor  is  not  affected  either  ^^ 
where  diligence  by  the  landlord  is  inept  or  where  the  stipulation  SSitorM 
founded  on  him  is  of  a  personal  nature  only.    Thus,  Ist,  It  has  been  Jy  imd^^** 
held  that  a  sequestration  and  poinding  summarily  issued  by  a^*^']^"^^' 
baron  bailie  does  not  give  a  preference  for  arrears  of  rent  in  com- 
petition with  the  lessee's  other  creditors,  who   had  previously 
poinded  his  effects  under  the  warrant  of  the  Sheriff.*    2d,  A  clause 
in  a  lease  giving  the  last  yearns  hay  to  the  landlord  at  a  valuation, 
does  not  exclude  a  poinding  by  the  tenant's  creditors.    It  was  held 
that  the  hay  was  the  tenant's  property,  and  that  the  stipulation  was 
in  his  favour  to  secure  him  in  payment  of  the  value;  but  that,  even 
viewing  the  stipulation  as  in  favour  of  the  landlord,  it  was  of  a 
personal  nature  only,  and  created  no  limitation  or  real  qualification 
of  the  tenant's  property,  so  as  to  prevent  the  attachment  of  it  for 
his  debts.^    3d,  So,  where  a  tenant  was  bound  at  the  end  of  his 

^  Gibeon  v.  May^  29  May  1841,  3D.         <  [Steuart  v.  Peddle,  14  Nov.  1874^ 
974.  2  Bettie  94.] 

»  Young  1?.  Welsh,  9  Dec  1833,  F.C.         *  Tulloch  v.  Lady  Willoughby  d'Eres- 
151,  12  S.  233.  by,  19  June  1834,  F.C.  398, 12  S.  764; 

19  Dec.  1836,  F.C.  151,  14  S.  198. 
^  Stewart  v.  Rose,  1816,  Hume  229. 
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lease  to  give  his  stock  to  the  landlord  at  a  valuation,  it  was  held 
that  the  landlord  was  not  entitled  to  claim  against  ordinary  credi- 
tors any  preference  on  it,  or  the  price  of  it,  for  arrears  of  rent.^  It 
was  said  that  in  this  case  the  decision  in  the  case  cited  immediately 
above  had  fixed  the  law. 

If  a  creditor  of  the  lessee  poinds  in  violation  of  the  hypothec, 
the  landlord  has  different  remedies.  Isf,  The  most  ordinary  course 
is  to  present  a  summary  application  to  the  Sheriff,  stating  the  fact 
that  certain  effects  belonging  to  the  tenant  have  been  poinded  or 
otherwise  intromitted  with,  and  craving  that  the  effects  or  their 
value  be  restored  to  the  operation  of  the  landlord's  right.  The 
procedure  relative  to  the  mode  in  which  poinded  goods  are  dealt 
with  shall  be  detailed  when  treating  of  the  rights  of  the  general 
creditors  of  the  lessee.  2c2,  He  may  proceed  by  a  summons  setting 
forth  the  lease,  the  amount  of  rent,  and  the  facts  of  the  poinding 
and  consequent  appraising  at  the  creditor's  instance,  the  amount  of 
rent  due,  and  the  pursuer's  right  of  preference  under  the  hypothec. 
The  conclusion  is,  that  the  lessee  and  the  creditor  shall  make  pay- 
ment to  him  of  the  rents  and  penalty.  No  bill  is  necessary.  The 
inductee  are  conformably  with  the  details  already  given.*  A  poind- 
ing completed  in  opposition  to  an  objection  by  the  landlord  in 
virtue  of  his  hypothec  has  been  held  to  be  so  illegal  that  the 
poinding  creditor  may  be  imprisoned  until  he  replaces  the  effects 
or  makes  payment  of  the  year's  rent.* 


Art.3.— 
Ar- 


Private 
burgain. 


[374]  Purchasers  are  included  under  the  general  term  "  intro- 
mitters,"  and  the  landlord's  hypothec  prevails  against  them  unless 
they  acquire  in  shops  (as  formerly  mentioned)  or  by  bulk  in  open 
market.* 

let,  Purchasers  by  Private  Bargain. — A  purchaser  was,  as  an 
intromitter,  found  to  be  liable  to  the  landlord  for  rent,  although 
at  the  time  of  the  sale  the  tenant  had  as  much  other  produce  left 
as  would  pay  the  rent  and  sow  the  ground.  The  transaction  had 
taken  place  before  the  rent  was  due ;  for  the  ratio  of  the  judgment 
is,  that  the  creditor  ought  to  have  alleged  that  there  were  as  much 
other  corns  left  at  or  after  the  term,  before  which  time  the  landlord 
could  not  meddle  with  the  tenant's  corns  for  his  rent.* 

The  doctrine  of  a  purchaser's  liability  was  confirmed  by  subse- 


1  McGregor  v.  Hunter,  21  Nov.  1850, 
13  D.  90,  23  Jut.  22. 

'  Swpra,  book  iv.  chap,  vi  sec  2,  vol. 
ii.  p.  62. 

'  Jackson  v,  Lind,  1746,  Mor.  6246. 


*  [In  reading  what  follows  it  must  be 
kept  in  view  that  the  law  has  been 
changed  by  30  and  31  Vict.  c.  42.] 

^  Swinton  v,  Seton,  &c.,  1627,  Mor. 
6218.    Hay  v.  Elliot,  1639,  Mor.  6219. 
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quent  cases,  and  the  purchaser  W£ts  either  decerned  to  pay  the 
value  or  to  restore  the  effects.^  The  rule  was  in  one  instance 
practically  carried  so  far  that  "a  receiver"  (in  what  capacity  does 
not  appear)  of  a  certain  portion  of  a  crop  nineteen  years  before  was 
held  liable  for  the  rent  of  that  year,  if  not  exceeding  the  value  of 
the  quantity  received,  unless  it  were  made  to  appear  that  there 
were  then  left  upon  the  ground  sufficient  to  satisfy  that  year's 
rent.^  The  report  bears  that  "there  was  some  specialty  in  the 
case,  and  other  reasons  concurred,''  so  that  even  at  the  period  it 
could  not  be  deemed  to  have  proceeded  on  principle.  In  modern 
times  it  would  be  held  that  the  landlord's  right  was  in  such  a  case 
excluded  by  rnora.  For  although  it  may  be  difficult  to  fix  the 
precise  period  when  the  right  must  practically  cease,  it  is  obvious 
that  it  must  be  limited  to  a  moderate  period,  as  otherwise  it  would 
operate  until  cut  off  by  the  long  prescription,  which  would  be  in- 
compatible with  the  safety  of  commerce. 

In  a  more  recent  case  it  was  decided  that  lawful  and  onerous 
creditors  having  bona  fide  received  from  the  tenant  sheep  in  pay- 
ment of  their  just  debts,  were  not  obliged  to  restore  the  sheep  or 
their  value  to  the  landlord  by  virtue  of  his  hypothec,  because  it 
appeared  that  goods  sufficient  to  pay  the  current  year's  rent  were 
left  upon  the  ground,  which  were  afterwards  intromitted  with  by 
the  landlord.^  The  term  of  payment  was  past,  so  that  this  decision 
[375]  accords  with  the  rule  relative  to  poinding  creditors.  The 
case  of  the  purchasers  was  strengthened  by  the  landlord  appropriat- 
ing what  had  been  left.  A  plea  that  he  was  entitled  to  ascribe  the 
proceeds  of  those  effects  in  extinction  of  former  arrears  was  re- 
pelled, because  the  hypothec  does  not  extend  to  more  than  the 
current  year's  rent. 

The  same  principles  have  governed  modern  cases.  Firat^  A  Recent 
tenant  having  become  bankrupt,  a  sequestration  of  his  effects  was  ^*"* 
awarded.  B  claimed  the  property  of  several  articles  of  furniture  in 
the  tenant's  possession,  proved  that  a  sale  of  them  had  taken  place, 
and  that  his  not  having  removed  them  was  at  the  tenant's  desire, 
and  to  accommodate  him  with  the  use  of  them  so  long  as  convenient. 
The  Court  rejected  B's  claim,  and  found  that  the  goods  fell  under 
the  sequestration.*  There,  the  sale  having  been  retenta  possessionem 
there  existed  an  element  which,  although  not  necessary  towards 
the  efficacy  of  the  hypothec,  rendered  the  preference  to  the  land- 

*  Commissary  of  St.  Andrews  v,  Wat-  •  Rutheifoid   v,  Scott^  1736,    Mor- 

son,  1677,  Mor.  6223.    Scott  v.  y  6226. 

1678,  Mor.  ut  sup.  *  Kinneal   v.    Menzies^    1790,    Mor. 

sLamington  v.  Oswald^  1688,  Mor.  4973. 
6224. 
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the  offer  of  a  responsible  man  as  cautioner  for  payment  of  the 
victual-rent  was  not  suflScient  to  entitle  the  pursuer  to  proceed  in 
his  poinding,  he  not  having  specifically  offered  to  pay  the  barley^ 
the  growth  of  the  ground,  or  to  separate  as  much  as  was  due  for 
the  rent.^  Whether  this  doctrine  would  now  be  held  may  well  be 
doubted. 

When  a  poinding  creditor  intends  to  offer  caution,  a  protest 
against  the  landlord  is  occasionally  taken,  in  which  the  offer  ta 
grant  a  bond  of  caution  is  inserted.  The  bond  itself  proceeds  on 
the  narrative  that  the  creditor  proposes  to  poind  the  effects  of  the 
lessee,  and  that  it  being  reasonable  that  the  landlord  should  have 
security  for  the  rent  of  the  [370]  current  year,  to  which  his  hypo- 
thec over  the  crop  and  stocking  entitles  him,  the  creditor  himself 
and  a  cautioner  bind  themselves  to  make  payment  of  the  rent,  in- 
terest, and  penalties,  in  terms  of  the  lease.  If  the  diligence  of  the 
creditor  be  interrupted  by  the  landlord,  a  summons  may  be  raised 
alleging  deforcement,  and  concluding  for  the  amount  of  the  debt 
and  for  damages. 

In  competing  with  an  arresting  creditor,  if  the  landlord  has 
attached  by  virtue  of  his  hypothec  that  part  of  the  crop  which  has 
been  arrested,  he  is  bound  to  assign  to  the  arrester  his  right  of 
hypothec  over  the  remainder.* 

The  right  to  remove  the  produce  upon  offering  caution  doea 
not  extend  to  the  tenant  himself;  for  it  was  decided  that  the  offer- 
ing of  caution  by  the  tenant  for  the  year's  rent  does  not  take  away 
the  landlord's  hypothec  over  the  fruits,  so  as  to  warrant  or  autho- 
rise the  tenant  to  carry  the  com  at  his  own  hand  off  the  ground, 
because,  though  it  may  be  rigid  in  a  landlord  to  refuse  caution,  yet 
tiUiiM  est  rei  incumbere  quam  personce.  In  the  actual  case  the 
tenant  appears  to  have  clandestinely  carried  off  the  crop.'  But 
the  rule  is  applicable  generally. 

2d,  Subsequent  to  the  Term  of  Payment. — In  the  cases  ex- 
plicating the  rule  after  the  term  of  payment,  it  was  decided  that  a 
tenant's  creditor  having  poinded,  could  not  be  obliged  to  make 
restitution  if  he  left  as  many  corns  and  goods  as  would  satisfy  the 
rent.  But  the  creditor  is  bound  to  prove  that  there  were  as  many 
goods  extant  upon  the  ground  as  will  satisfy  the  rent  at  the  term.^ 
In  conformity,  it  was  held  that  although  corn  is  the  principal 
subject  of  hypothec,  the  other  goods  are  also  subjected  to  it 
secundo  loco,  and  therefore  a  poinder  of  cattle  was  found  liable 


1  Hall  V.  Niflbet,  1748,  Mor.  6228. 
Elch.  Hypoth.  No.  14. 

3  Butter  V.  RiddeU,  1792,  Bell's  Cases, 
154. 


»  Lord  Salton  v.  Clab,  1701,  Mor. 
1821,  6216. 
*  Hay  V,  Keith,  %U  «tip. 
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as  intromitter,  not  having  left  at  the  time  of  poinding  corns  and 
other  goods  sufficient.^  And  a  sufficient  quantity  of  produce  must 
be  left;  for  a  defence  that  at  the  time  of  the  intromission  with 
the  corns  the  tenant  had  as  many  cattle  on  the  farm  as  would  pay 
the  rent,  was  repelled,  because  the  corns  growing  upon  the  ground 
are  first  and  principally  hypothecated.^  The  plea  of  bona  fide  pre- 
cepti  et  conaumpti  will  not  elide  the  landlord's  claim.  Where  a 
poinding  creditor  maintained  that  he  proceeded  aiictore  prcetore^ 
and  therefore  that  he  was  not  obliged  to  restore  the  price  of  the 
goods  poinded,  it  was  decided  that  as  all  tenants'  goods  were 
hypothecated  to  the  landlord  for  one  year's  rent,  they  could  not 
be  poinded  or  disposed  of  unless  creditors  offered  to  prove  that 
they  left  as  much  upon  the  ground  as  would  satisfy  the  landlord.* 
[371]  Nor,  a  /ortiort,  will  a  simulate  sale,  and  a  subsequent  poind- 
ing without  the  premises,  save  the  intromitter  from  liability.  A 
party  having  intimated  his  right  to  a  tenant's  moveables  and 
household  furniture  by  an  instrument  of  possession,  debarred  the 
landlord  from  poinding  them  for  the  year's  rent,  and  allowed 
the  tenant  to  retain  the  goods.  He  was  found  liable  to  the 
landlord  for  the  year's  rent,  although  the  poinding  was  to  have 
been  executed  in  a  house  not  belonging  to  him,  to  which  the 
goods  had  been  removed  before  granting  the  disposition.*  And 
the  general  rule  has  been  deemed  to  be  established  that  the 
hypothec  on  invecta  et  illcUa  is  effectual  to  recover  from  a  creditor 
poinding.* 

After  the  term  of  payment  it  is  not  enough  to  offer  security,  creditor 
but  payment  must  be  offered  unless  there  be  a  sufficiency  of  effects  Si%i^" 
left  ;•  and  after  the  term  of  payment'  the  landlord  is  not  bound  to  ^^^^J^ 
assign,  but  only  to  give  a  discharge  on  payment.     A  landlord's  »ffinnation 
factor  having  stopped  a  poinding  of  the  tenant's  goods,  the  creditors  ^   ^P^***** 
offered  payment  upon  his  assigning  the  rent  and  hypothec.     The 
factor  tendered  a  receipt,  but  had  no  power  to  assign.     The  credi- 
tors having  sued  the  landlord  for  having  unlawfully  stopped  the 
poinding,  he  was  assoilzied  on  the  ground  already  stated.     It  was 
even  doubtful  whether  the  landlord  was  bound  to  have  a  factor 
present  with  power  to  discharge,  and  that  the  creditor  should  offer 
the  rent  to  the  landlord  himself.^    In  one  report  of  the  case  it  is 
said  that  the  Court  thought  that  the  receipt  for  rent  to  a  creditor 

*  L.  of  Polwarth  v. ,  1642,  Mor.         *  Selkrig  v.  French,  1708,  Mor.  6224. 

6221.  ^^PMUips   V.  Easson,    1807,    Hume 
'  Lady  Dun  and  Husband  v.  Lord     228. 

Dun,  1624,  Mor.  6217.  ^  Crawfoid  v.  Stewart,  ut  sup. 

*  Ruthven  v.  Arbuthnot,  1673,  Mor,        ^  A  v.  B,  or  Tod  r.  Montgomery,  1743, 

6222.  Mor.  6228.    Elch.  Hjpoth.  No.  11. 
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mined  the  samples,  concluded  the  bargain  with  B,  the  tenant.  The 
greater  part  of  the  grain  was  delivered  and  paid  for.  A  consider- 
able time  afterwards  the  landlord  raised  an  action  against  the 
purchaser  on  the  ground  of  his  right  of  hypothec,  of  the  liability 
of  purchasers  from  a  tenant  for  the  value  of  their  purchases,  and 
that  he,  by  having  bought  the  produce  in  question,  had  sub- 
jected himself  to  the  landlord  in  the  payment  of  the  value.  The 
Court  sustained  the  claim,  and  the  judgment  was  affirmed  on 
appeal.^ 
g^^'^^  "'•  Secondy  The  existence  of  the  case  having  been  little  known, 
the  question  was  deemed  to  be  open  when  it  again  arose.  A 
tenant  having  died,  the  manager  of  the  farm  produced  at  a  public 
market  samples  of  barley  for  sale.  A  partner  of  a  mercantile 
company  bought  a  certain  number  of  bolls  at  the  market  price,  to 
be  delivered  at  their  premises  within  a  day  or  two*  Delivery  was 
made  according  to  this  agreement,  and  the  price  was  paid.  The 
landlord  afterwards  obtained  a  sequestration  of  the  crop  and  stock 
upon  the  farm,  which  having  been  sold,  it  was  ascertained  that 
there  was  a  considerable  deficiency  of  the  rent  due.  In  security 
of  payment  of  the  balance  the  landlord  insisted  that  he  was  en- 
titled under  his  right  of  hypothec  to  recover  the  produce  sold  or 
the  value  of  it  from  the  buyers,  because  the  sale  having  been 
made  by  sample  did  not  entitle  them  to  the  privilege  of  a  sale 
in  a  public  market.  In  the  Inferior  Court  the  claim  was  overruled, 
but  in  the  Court  of  Session  it  was  sustained  after  an  inquiry  into 
the  practice,  full  discussion,  and  mature  deliberation.^ 

When  the  cause  was  brought  before  the  Court  of  Appeal  the 
law  was  deemed  to  be  fixed,  and  therefore  the  judgment  was 
[378]  affirmed.  But  strong  doubts  of  the  policy  of  the  law  were 
expressed  from  the  Woolsack ;  the  difference  between  the  state  of 
the  law  in  England  and  in  Scotland  was  noted;  the  danger  to 
commerce  which  might  result  from  the  Scottish  rule  was  repre- 
sented ;  and  indications  were  given  that  it  ought  to  be  altered  by 
the  Legislature.*  The  rule  of  the  law  of  Scotland  is  unwise  and 
impolitic;  but  as  the  law  h£ts  been  settled,  discussion  would  be 
superfluous.     Notwithstanding  the  time  which  has  elapsed,  the 


1  Smart  v.  Ogilvy,  10  Dec  1793;  aff. 
26  Oct.  1796,  3  Pat.  490;  also  cited  by 
Hume,  and  noted  in  "A  Report  of  the 
Committee  of  the  Writers  to  the  Si^et 
on  an  Hypothec  Bill,"  brought  into 
Parliament  about  1833,  pp.  5-6,  and 
shortly  noticed  in  1  Bell  on  Leases, 
375.  Also  Brown's  ParL  Oases,  vi.  p. 
498,  note  prefixed  to  Ogilvie  v.  Win- 
gate,  13  June  1792,  3  Pat.  273.    A  re- 


ference is  made  to  the  case  in  Eraser's 
Jud.  Pro.  314 ;  but  the  reference  is  er- 
roneous, for  the  decision  is  there  appa- 
rently stated,  not  as  rested  on  the  mode 
of  sale  but  on  suspicion  of  collusion. 

*  Earl  and  Countess  of  Dalhousie  v. 
Dunlop  &  Co.,  27  Feb.  1828,  F.C.  654, 
6  S.  626;  aff.  7  Dec.  1830,  4  W.  and  S. 
420,  2  Bell's  Com.  698. 
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Legislature  had  not  interposed^  [when  the  last  edition  was  pub- 
lished ;  but  changes  have  since  been  made  which  will  be  immedi- 
ately described.] 

4:tk,  Purchasers  by  Public  Sale  after  Warning  that  THESakaby 
Eent  has  not  been  Paid. — A  sale  by  public  auction  or  roup  is  in 
many  respects  similar  to  a  sale  in  open  market.  There  is  no 
decision  relative  to  such  a  sale  where  the  purchase  was  not  boTia 
fide;  but  the  doctrine  of  the  preceding  cases  would  be  held  to  be 
applicable.  A  fortiori^  when  the  purchase  was  made  after  warning 
that  the  rent  was  not  paid,  the  sale  has  not  been  sustained  against 
the  hypothec.  A  tenant  who  had  not  paid  his  rent,  sold  his  cattle 
by  public  roup  two  days  before  the  term.  At  that  sale  parts  of  the 
stock  were  bought  by  two  different  persons.  Before  they  took 
away  the  cattle  or  paid  the  price  they  were  warned,  on  the  part  of 
the  landlord,  that  the  rent  was  not  paid,  and  that  he  would  bring 
back  the  cattle,  which  he  accordingly  did,  in  virtue  of  a  warrant 
from  the  Sheriff.  The  purchasers  -then  applied  to  the  Sheriff, 
praying  him  to  ordain  the  landlord  to  return  the  cattle  or  to 
repay  the  price  at  which  they  had  been  purchased.  The  Sheriff 
ordained  the  cattle  to  be  restored,  but  the  Court  of  Session 
reversed.' 

5th,  Enactments  of  19  and  20  Vict.  cap.  60,  do  not  Affect  Mercaatae 

T     

Landlord's  Hypothec. — By  the  19  and  20  Vict.  c.  60  (21st  July  Amend- 
1856),  it  is  in  substance  enacted,  by  sec.  1,  that  goods  sold,  but™®**'^^ 
not  delivered,  shall  not  be  attachable  by  the  creditors  of  the  seller ; 
by  sec.  2,  that  the  seller  shall  not  be  entitled  to  a  right  of  re- 
tention generally  against  a  second  purchaser;  by  sec.  3,  that  a 
seller  may  attach  the  goods  while  in  his  own  possession  by  an 
arrestment  or  poinding  at  any  time  prior  to  the  intimation  to 
[379]  him  of  the  sale  of  such  goods  to  a  subsequent  purchaser; 
and  by  sec.  4,  that  nothing  herein  contained  shall  prejudice 
or  affect  the  landlord's  right  of  hypothec  and  sequestration  for 
rent. 

A  landlord  is  preferable  to  the  donatary  of  a  tenant's  escheat.'    Art.  4.— 

Landlord 
preferabile 

1  Three  different  bills  were  intro-  Montrose  district  of  buiffhs,  in  1836,  %1^^^^ 

duced — first,  a  bill  by  Lord  Brougham,  but  it  is  believed  that  mfl&culties  oo-       * 

-which  he  afterwards  withdrew;  second,  cupred  which  prevented  its  introduc- 

one  by  Lord  Belhafbn,  which  lapsed  tion. 

by  the   dissolution  of  Parliament  in        ^  Cooper  v.  Bone  and  Black,  18  Dec 

1834;  and  third,  one  by  Mr  Qillon,  1823,  2  S.  598. 

member  for  the  Linlithgow  district  of        '1  Stair,  ziii,  15,  and  4  Stair,  xxv.; 

burghs,  which  lapsed  by  the  same  dis-  2  Ersk.  vi  60,  and  Note.      Hay  v. 

solution.     A  measure  also  was  contem-  Keith,  1623,  Mor.  6188.    Cumming  v. 

plated  by  Mr  Chalmers,  member  for  the  Lumsden,  1667,  Mor.  6237. 

60 
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All  5.—  [The  Hypothec  Amendment  (Scotland)  Act  1867,  which  was 

^^SSSkO)  passed  to  cany  out  the  recommendations  of  a  Boyal  Commission, 
AH  1W7.  made  important  changes  on  the  landlord's  right  of  hypothec,  "  in 
so  far  as  respects  land  held  for  grazing  or  agricultural  pniposes."^ 


"^"^  It  applies  to  farms  or  land,  with  the  buildings  thereon,  occupied  for 


agricultural  purposes,  but  not  to  dwelling-houses,  shops,  and  other 
subjects,  where  the  primary  purpose  of  the  occupation  is  other 
than  the  raising  of  agricultural  produce  or  live  stock,  with  one 
exception,  after  mentioned.^ 
Szanpciao         \^^  provides  (sec.  4) — ^that  (1)  when  agricultural  produce,  pur- 
o'p'waee    chascd  hona  fide  for  its  fair  marketable  value,  has  been  actually 
hTpoUMc.    delivered  to  the  purchaser,  removed  from  the  lands,  and  paid  for ; 
(2)  or  when  agricultural  produce  has  been  hona  fide  purchased  at 
public  auction  after  seven  days'  written  notice  of  the  intended  Bale 
given  to  the  lessor  or  persons  entitled  to  the  rent  of  the  farm,  or 
their  factor  or  known  agent,  without  sequestration  having  been 
obtained  and  registered,  the  right  of  hypothec  for  rent  over  such 
agricultural  produce  shall  cease  and  determine.    But  this  enact- 
ment does  not  apply  to  produce  which  the  tenant  is  not  entitled 
to  sell  or  carry  off  his  farm,  or  which  has  been  sequestrated,  and 
the  sequestration  registered  before  the  removal  and  payment  of 
the  price,  or  before  or  during  the  currency  of  the  notice  above 
mentioned. 
_^_^j  [If  the  person  entitled  to  the  rent  does  not  commence  pro- 

hypothec     ceedings  to  make  effectual  by  sequestration  his  right  of  hypothec 
monihs       withiu  three  calendar  months  after  the  last  conventional  term  for 
^^Jj^    payment  of  the  year's  rent,  or  within  three  months  after  the  legal 
in«t  of      term  for  payment  of  the  last  portion  of  the  year's  rent  where  no 
conventional  term  has  been  fixed,  the  right  of  hypothec  for  the 
rent  or  portion  thereof  payable  at  such  term  ceases  and  determines 
(sec.  4).     This  provision  does  not  apply  to  rents  under  leases, 
writings,  or  bargains  current  at  the  date  of  the  Act  (15  July 
1867). 
stock  taken        \}^  ^  lesseo  takes  in  to  be  grazed  or  fed  on  his  lands  any  other 
^^^      person's  live  stock,  having  agreed  with  the  owner  for  a  hona  fide 
m.  payment  equal  to  the  just  value  of  such  grazing  or  feeding,  such 

stock  is  subject  to  the  landlord's  hypothec  only  to  the  extent  of 
the  agreed-on  payment ;  but  the  hypothec  subsists  to  the  full  ex- 
tent thereof  so  long  as  any  portion  of  such  stock  remains  on  the 
the  farm;  and  it  attaches  to  the  stock  even  after  removal  from 
the  farm  so  long  as  any  part  of  the  same  payment  remains  un- 
paid (sec.  5). 

^  [30  and  31  Vict  c  42,  preamble,  and  sec.  2.] 
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[It  is  incompetent  to  include  in  any  sequestration  for  the  rent  Fnnutore, 
of  any  farm  or  land  as  defined  by  the  Act  any  household  furniture  ^^^  j^. 
or  furnishings  or  any  agricultural  implements,  or  to  sequestrate vorusdvaMn- 
for  rent  any  imported  manure,  lime,  drain-tiles,  feeding  stuffs,  or 
other  material  not  tha  produce  of  or  made  upon  the  farm  or  lands, 
and  not  at  the  time  incorporated  with  the  soil,  or  consumed  or 
otherwise  applied  to  the  purposes  for  which  it  was  procured.     But 
if  manure  or  any  of  these  materials  have  been  brought  upon  the 
lands  for  the  purpose  of  being  used  in  fulfilment  of  any  specific 
obligation  imposed  by  the  lease,  they  may  be  included  in  the 
sequestrations  (sec.  6). 

[A  "  Eegister  of  Sequestrations  for  Renf  is  to  be  kept  by  the  Register  of 
Clerk  of  each  Sheriffs  Court  or  other  court  where  sequestrations  ^^*"*^ 
for  rent  may  be  granted,  in  the  form  and  with  the  particulars  set 
forth  in  the  schedule  to  the  Act.     Every  person  is  entitled  to 
make  search  in  it  during  office  hours  on  payment  of  a  fee  of  one 
shilling  (sec.  7).] 


Section  II. — Crbditobs  Preferable  to  Landlord. 

The  right  of  hypothec  is  postponed  to  the  claims  of  certain 
creditors.  These  are — Ist,  The  Crown;  2d,  The  superior;  Sd, 
Farm  servants ;  and  4f A,  Creditors  for  deathbed  and  funeral  ex- 
penses. 

The  prerogative  process  of  the  Crown  is  now  held  to  create  so  ^rt.  i.— 
strong  a  preference  that  neither  the  general  right  of  hypothec  nor  ^**  Orowm. 
the  issuing  of  a  warrant  to  sell  can  compete  with  it.^  But  this 
rule  is  of  recent  establishment  in  the  law  of  Scotland.  While  no 
indication  of  opinion  is  given  in  the  Institutional  Books,  the  deci^ 
sions  until  a  modem  date  were  adverse.  In  a  case  of  compara^ 
tively  old  date  it  was  held  that  the  king's  collector  of  feu-duty 
had  no  preference.  But  it  is  doubtful  if  the  case  can  be  deemed 
in  point,  for  the  right  of  hypothecation  appears  to  have  been  ex- 
cluded as  inapplicable  to  the  subject  over  which  it  was  claimed.* 

When  in  modem  times  the  question  was  first  tried,  the  Court  ogOvie  ^ 
of  Session  decided  that  a  lessor^s  right  of  hypothec  could  not  be  wingate. 

^  2  Bell's  Com.  34,  and  64-55  ;  Bell's  preic^tive  process  is  given  in  2  Bell's 

Pr.   1241,   1247,  1277;  More's  Notes,  Com.  41-68.      [Adam  v.  Sutherland, 

Ixxxv.;  2  Ersk.  vL  64,  Notes ;  2  Stair,  3  Nov.  1863,  2  Macph.  6,  36  Jur.  7.] 

iz.  43,  art  7,  Note  (by  Brodie) ;  Fraser's  '  Eeirie  v.  Roes  and  Robson,  1686, 

Jud.  Pro.  314-316 ;  Taif  s  Jus.  Peace,  Mot.  6239. 
176.    A  full  detail  of  the  nature  of  the 
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defeated  by  a  decree  obtained  against  the  lessee  at  the  instance  of 
the  Crown  prior  to  the  sequestration  sued  by  the  lessor.  The 
argument  in  favour  of  the  right  of  the  Crown  was  mainly  rested 
upon  the  33d  of  Henry  VIII.,  by  which  the  Crown  had  a  prefer- 
ence over  all  the  lessee's  estates,  real  and  personal.  Certain  of  the 
Articles  of  Union  declared,  and  the  6th  of  Anne,  c.  26,  sec.  6, 
enacted,  that  the  Crown  should  have  the  same  preference  and 
[380]  prerogative  process  in  Scotland  as  in  England.  A  distinc- 
tion was  made  as  to  real  estates  in  Scotland,  but  with  relation  to 
what  in  England  is  called  personal  estate,  including  leases,  the 
English  provisions  were  to  be  enforced.  The  leading  argument  in 
support  of  the  hypothec  consisted  of  the  difference  between  the 
English  law  of  distress  and  the  Scottish  right  of  hypothec.  By 
the  former  the  lessor  can  impound  the  lessee's  effects  while  they 
remain  on  the  premises,  but  cannot  prevent  a  voluntary  Isale  er 
subvert  prior  proceeding's  by  the  lessee's  other  creditors.  But  by 
the  hypothec  the  lessor  in  Scotland  has  a  real  interest  constituted 
ex  lege^  and  anterior  to  the  emergence  of  any^  suit.  In  conse- 
quence of  these  reasons,  the  Court  pronounced  the  judgment 
already  stated.^ 

The  House  of  Lords  reversed  the  judgment  in  so  far  as  it 
declared  generally  that  the  landlord's  hypothec  over  the  crop  and 
stocking  could  not  be  defeated  by  the  prerogative  process  of  the 
Crown  in  virtue  of  the  33d  Henry  VIII.  as  extended  to  Scotland 
by  the  Articles  of  Union  and  the  Act  of  Parliament  6th  of  Anne, 
but  remitted  to  make  certain  investigations  regarding  the  evidence 
of  the  King^s  title,  which  need  not  be  detailed.  It  has  been  said 
that  it  is  believed  that  no  argument  was  delivered  on  pronouncing 
the  judgment  of  reversal,  but  that  full  and  minute  inquiry  had 
been  made  into  the  condition  of  landlords  and  the  nature  of  their 
right  in  England  and  in  Scotland;  that  the  principles  which 
extended  the  treason  laws  of  England  to  this  country  ought  to 
govern  the  decision ;  and  that,  without  attention  to  lesser  distinc- 
tions, the  question  was  to  be  determined  so  as  to  place  the  rights 
of  the  landlords  in  both  countries  on  the  same  footing.^ 

This  judgment  of  the  Court  of  Appeal  was  held  to  have  fixed 
the  law,  A  competition  having  arisen  between  the  Crown  claim- 
ing under  certain  English  and  British  Statutes,  and  a  landlord 
claiming  under  the  hypothec,  a  right  to  the  invecta  eb  iUata  in  a 
manufactory,  the  Court,  in  consequence  of  the  judgment  recited, 


1  Ogilvie   V.   Wingate,    1791,    Mor.        *  Bell's   Com.   64-6,  and  Note  2 ; 
6884;  revd.  1792,  3   Pat  273,  Mor.     Karnes' Eluc  381,  ei  ^e^. 
7889. 
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preferred  the  Crown,  but  expressed  regret  at  the  judgment  of  the 
House  of  Lords,  as  they  still  thought  that  the  landlord's  hypothec 
was  as  a  real  right  saved  from  the  prerogative  process.^ 

The  rule  thus  established  was  afterwards  fully  applied.     Aprwogatiyo 
landlord  having  sequestrated,  obtained  warrants  of  sequestration  f^'j^^'^ 
and  sale,  and  the  Crown  attached  in  the  usual  manner.    The  Court  JjJ^*]*®® 
held  that  both  the  warrants  being  only  ministerial  acts,  and  not  eSecta  are 
final  so  as  to  authorise  an  execution,  there  [381]  did  not  exist  a  ^ 
statutory  judgment  which  could  divest  the  King's  debtor  of  his 
property,  and  therefore  the  Crown  was  preferred.     The  general 
rule  wfiw  consequently  laid  down,  that  the  prerogative  process  is 
preferable  to  the  lessor's  hypothec  as  long  as  the  lessee's  effects 
remain  unsold,  although  the  process  be  not  issued  until  after  seques- 
tration and  warrant  to  sell.'    The  lessor  is  not  secure  unless  he  has 
got  an  order  on  the  SherifE-Clerk  to  pay  the  price  to  him  before  the 
claim  is  brought  by  the  Crown.* 

A  feudal  superior  also  has  a  right  of  preference,  ordinarily  Art  a.— 
called  an  hypothec,  for  feu-duties.*  In  a  competition  between  ^-P***^' 
the  superior  and  the  landlord,  the  right  of  the  former  prevails, 
because  where  a  vassal  lets  his  land,  it  is  under  the  burden  of  all 
feu-duties  payable  to  the  superior,  whose  right  no  act  of  the 
vassal  can  impair.*  The  decisions  accord  with  this  doctrine.  The 
purport  of  the  older  cases  is,  that  the  rent  belongs  to  the  superior 
to  the  extent  of  the  feu-duty;  and  to  that  extent  he  can  insist 
against  any  intromitter  for  the  feu-duties  arising  during  the  years 
of  his  intromission.®  The  right  of  distraining  was  also  judicially 
recognised.  A  feuar  having  sold  a  part  of  his  crop,  it  was 
delivered  and  carried  away.  In  a  competition  between  the  pur- 
chaser and  the  superior,  it  was  held  that  the  latter  might  warrant- 
ably  poind  the  crop  of  the  feu-lands  which  are  hypothecated  for 
the  feu-duties.^  Although  no  lessor  was  interposed,  the  doctrine 
ruled  would  have  equally  established  the  superior's  preference  if 
there  had. 

It  was  indirectly  confirmed  in  two  subsequent  cases.    In  the 


^  Factor  on  Leslie's  Estate  v.  Tweedie, 
1793,  Mot.  7889. 

'  Robertson  v.  Jardine,  1802,  Mor. 
7891. 

»  Tait's  Jns.  Peace  176. 

^  2  Mackenzie's  Inst.  yi.  12;  2  Erak. 
vi.  63;  Bell's  Pr.  698,  1241,  1277; 
More's  Notes,  Izxxiii. 

^  Eisk.  and  Bell,  ut  mp.  Note  re- 
garding the  saperior's  security  for  feu- 


dn^  ^y  Brodie),  p.  409  of  his  edition 
of  Stair. 

•  Rollo  V,  Murray,  1629,  Mor.  ,4185. 
Cockbum  v.  Trotters,  1639,  Mor.  4187. 
Winerham  v.  Lady  Iddington,  1665, 
Mor.  41 88.  Hamilton  v,  LotcL  Burleigh, 
1712,  Mor.  4189. 

^  V.  Stormonth  v,  Andersons,  1675, 
Mor.  10,514. 
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Art.  8.— 


one  certain  deductions  out  of  the  rent  were  allowed,  and  certain 
deductions  were  refused  to  tenants  for  payment  of  feu-duty  upon  a 
sequestrated  estate  ;^  and  in  the  other  it  was  held  that  there  lies 
no  personal  action  for  feu-duty  against  tenants  or  other  intromitters 
with  the  fruits  after  they  are  removed  from  the  ground ;  which, 
6  converso^  involves  the  right  of  such  an  action,  and  of  preference 
before  [382]  removing.*  Although  these  cases  involve  the  prin- 
ciple, no  express  decision  has  been  discovered  previous  to  one  of  a 
comparatively  recent  date,  by  which  it  was  ruled  that  the  superior 
of  an  urban  tenement  has  an  hypothec  over  the  invecixi,  et  iUcUa  for 
payment  of  his  current  feu-duties,  which  cannot  be  defeated  by  a 
sale.  This  rule  was  applied  although  part  of  the  return  consisted, 
not  merely  of  feu-duty  strictly  so  called,  but  also  of  consideration 
money  for  certain  sums  paid  to  the  vassals  by  the  superior,  and 
secured  over  the  subject.* 

Farm  servants  have  a  claim  for  their  term's  or  yea/s  wages 
preferable  to  the  hypothec* 

This  preference,  founded  upon  considerations  of  equity  and  ex- 
pediency, has  been  long  recognised  in  France,  where  the  labourers 
are  preferred  to  the  landlord  upon  the  different  crops  which  are 
the  produce  of  their  labour.*  In  Scotland,  although  there  were 
principles  with  which  the  rule  accords,  and  decisions  tending 
towards  its  adoption,  it  was  not  established  until  a  comparatively 
recent  time.  The  wages  of  servants  for  the  current  term  had 
always  been  classed  among  the  debts  privileged  upon  executry; 
and  the  privilege  was  afterwards  extended.*  A  competition 
haviug  arisen  among  the  arresting  creditors  of  a  bankrupt  tenant 
upon  the  price  of  effects  sold  under  the  authority  of  the  Sheriff, 
the  question  occurred,  how  far  the  wages  due  to  his  farm  servants 
for  the  term  current  at  the  bankruptcy  were  to  be  considered  as 
privileged  debts,  and  preferable  to  arresters.  On  considering 
reports  of  the  practice  of  the  Sheriffs,  the  Court  decided  in  the 


^  Crs.  of  Kmcardme  v.  Tacksman  of 
the  Estate,  1699, 6  B.  S.  3. 

«Bmgar  v.  Scott,  1738,  Mor.  4191, 
Elch.  Feu-Duly,  No.  2;  noted  also  by 
Elch.  under  the  name  of  Scott  v,  Scot^ 
Super,  and  Vassal,  No,  4. 

^Lawrie  v.  Yiiille  and  Lawrie,  or 
Yuille,  &c  V.  Lawrie  and  Douglas,  24 
Jan.  1823,  F.C.  101,  2  S.  155.  One  of 
the  Judges  expressed  some  doubts,  on 
account  of  the  nature  of  the  feu-duties^ 
but  the  Court  was  unanimous  on  the 
general  doctrine. 


*  2  Bell's  Com.  35  and  158;  Bell's  Pr. 
1241,  1404;  More's  Notes,  Ixxxv.;  2 
Ersk.  vL  58,  Note  (by  Ivory)  143;  3 
Ersk.  ix.  43,  and  Note  (by  Ivory)  642; 
2  Stair,  ix.  43,  art.  7,  Note  a  (by 
Brodie);  Tait's  Jus.  Peace,  175;  2 
Hutch.  Jus.  Peace,  173-4,  and  Note. 

*  Pothier,  Contrat  de  Louage,  No. 
256,  p.  141;  Code  Civil,  art.  2101,  p. 
4ia 

*  3  Stair,  viii.  72;  1  Bankt  IL  55;  8 
Ersk.  ix.  43. 
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iiflBrmative.^  This  interlocutor  was  inserted  in  the  Acts  of 
Sederunt  as  having  fixed  an  important  rule.^  On  this  case  it 
has  been  judicially  observed — "  That  while  it  was  found  that  the 
servants  were  privileged  upon  the  price  of  the  tenant's  effects, 
it  is  clear  that  they  could  be  preferred  only  on  the  produce  of 
the  farm/'» 

In  consequence  of  the  adoption  of  this  rule,  [383]  a  factor  upon  Preferenoe 
the  sequestrated  estate  of  a  bankrupt  tenant,  who  likewise  exercised  °^^  ■"' 
the  trade  of  a  wright,  and  employed  servants  in  both  these  capacities, 
applied  to  the  Court,  praying  them  to  authorise  the  division  of  the 
funds  among  the  several  creditors,  particularly  the  landlord,  the 
farm  servants,  and  the  mechanical  servants,  and  desiring  to  be 
instructed  whether  the  mechanical  servants  of  the  bankrupt  were 
entitled  to  a  similar  preference  upon  the  materials  of  his  handicraft 
as  the  farm  servants  had  upon  the  agricultural  produce.  The 
judgment  was,  that  on  the  proceeds  of  the  stocking  the  landlord 
was  preferable  primo  loco,  the  labouring  servants  were  preferable 
secundo  loco  to  the  extent  of  a  half-year's  wages,  but  that  the 
artisans  were  only  to  be  ranked  as  common  creditors/  In  a  sub- 
sequent case  it  was  argued  that  the  Act  of  Sederunt  of  1799  was 
intended  to  give  a  preference  only  to  farm  servants  regularly  hired 
by  the  year  or  half-year,  and  that  it  did  not  apply  to  the  case  of  a 
labourer  hired  by  the  day  or  week  during  harvest.  But  the  Court 
held  that  the  intention  was  to  give  a  preference  for  their  wages 
over  the  crop  raised  or  secured  by  their  labour  to  all  persons 
employed  as  farm  servants,  and  that  the  principle  upon  which  it 
was  founded  applied  equally  to  them  all.^  This  case  has  been 
deemed  to  be  well  decided.® 

More  recently  a  case  occurred  which  special  matter  barred  from  MX^iMhan 
being  cited  as  a  precedent  upon  the  general  question.  But  the  J^^®  ®' 
Court  expressed  an  opinion  in  favour  of  the  preference  of  farm 
servants  over  the  hypothec.^  The  pure  point  having  ultimately 
emerged,  the  rule  was  established  that  the  claim  of  a  farm  servant 
for  his  current  wages  is  preferable  to  the  hypothec  of  the  landlord. 
The  basis  on  which  the  judgment  rested  was — 1^^,  Considerations 
of  the  clearest  equity  and  expediency;  and  2(2,  The  combined 
relation  between  landlord  and  tenant,  by  which  the  tenant  is 

1  MelviUe   v.  Bardaj,  1779,    Mot.        *  Lockhart  v.  Paterson,  1804,  Mor. 
11,863.  App.  (Privileged  Debt),  No.  2. 

*  Acts  of  Sederunt,  23  Jan.  1779,  p.        •  Per  Lord  Prea.  Hope,  ut  8wp. 

£95.  ^Crosbie  v.  Bell,  June    1818,  njr., 

'  Per  Lord  Pres.  Hope  in  M^Qlashan  noted  in  1  Bell  on  Leases,  413-14,  Note. 

r.  Duke  of  Athole,  ut  infra.  The  principles  to  which  the  opinion  of 

*  White,  &c.  V,  Christie,  1781,  Mor.  the  Court  referred  are  embodied  in  a 
ut  9up,  note  by  the  L<xd  Ordinary  (Beaton). 
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entitled  to  take  the  sequestrated  com  for  the  use  of  his  seryants, 
and  the  landlord  has  a  right  to  compel  him  to  cultivate  the  farm 
for  his  security ;  that  there  is  no  legal  distinction  between  wages 
paid  in  the  produce  of  the  farm  and  in  money ;  and  that  it  would  be 
against  principle  to  allow  the  landlord  thus  indirectly  to  command 
the  labour  of  his  tenant's  servants  for  his  own  benefit  without 
liability  for  its  price.^ 

The  principle  that  as  the  produce  is  the  labour  of  the  servants, 
[384]  equity  and  expediency  dictate  that  they  should  have  the  pre- 
ference, seems  capable  of  being  justly  extended  to  other  than  mere 
agricultural  labourers.  The  mechanic  who  by  manual  operations, 
and  the  overseer  who  by  skill  and  ingenuity,  convert  the  raw 
material  into  manufactured  produce,  are  in  a  situation  precisely 
similar  to  a  farm  servant.  Hitherto  no  such  preference  has  been 
admitted.  In  one  case  the  overseer  of  an  extensive  manufactory 
claimed  a  preference  of  the  same  kind  as  farm  servants,  and  relied 
on  the  principle  which  mainly  governed  their  preference ;  but  tlie 
Court  held  that  he  was  entitled  to  rank  only  as  an  ordinary  credi- 
tor;^ and  the  same  rule  was  applied  to  a  workman  in  a  manufac- 
tory.' There  was  no  competition  with  the  hypothec,  and  if  there 
had  the  claims  would  a  fortiori  have  been  rejected.  It  is  worthy 
of  serious  reconsideration  whether,  consistently  with  principle,  such 
claims  ought  to  be  overruled,  even  in  competition  with  the  land- 
lord.* 


Art.  4.— 
Deathbed 
trndjunerdl 


Medical 


1.  Deathbed  Expenses. — Deathbed  medical  charges  have  always 
been  deemed  a  preferable  debt.*  The  medical  attendant  was  "pre- 
tened  pari  pcLSSu  with  the  creditor  ^weraW^M«;  and  the  latter  having 
been  preferred  to  the  landlord,®  it  followed  that  the  former  was  also 
preferable  to  the  landlord.  But  although  the  preference  was  thus 
implied,  it  was  not  established  until  comparatively  recently.  A 
landlord  applied  to  have  the  tenant's  effects  sequestrated  for  rent. 
The  tenant  died  after  the  warrant  to  sequestrate  was  served.  The 
effects  having  been  sold,  the  Sheriff  made  an  order  for  payment  of 
the  proceeds  to  the  landlord.  Previously,  the  medical  attendant  of 
the  deceased  lodged  a  claim  for  the  deathbed  charges.    The  Sheriff^ 


^  M'Glashan  v,  Duke  of  Athole,  29 
June  1819,  F.C.  766.  1  Bell  on  Leases, 
414*18,  note;  the  opinions  of  the  Judges 
are  there  given  in  detail. 

«  Ridley  v.  Ore.  of  Haig,  1789,  Mor. 
11.864. 

»  Marshall  r.  Philip,  12  Feb.  1828, 
F.C.  626,  6  S.  616. 

*  In  Fraser's  "  Law  of  the  Domestic 


Relations,  vol.  iL  pp.  438-9,  an  opinion 
is  indicated  that  the  preference  may  be 
extended  to  domestic  servants.  Equity 
would  sanction  the  extension,  and  there 
is  no  obstant  decision. 

*  Peter  v.  Monro,  1749,  Mor.  11,862. 
Lawson,  &c.  v.  Maxwell,  1784,  Mor. 
4473. 

^  Rowan  v,  Barr,  1742,  Mor.  tU  sup. 
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without  recalling  the  order,  preferred  the  surgeon's  claim  to  that 
of  the  landlord.  In  an  advocation  it  was  held  (let)  That  the 
medical  attendant  had  a  legal  claim  preferable  to  the  landlord. 
(2d)  That  this  preferable  claim  included  a  fair  and  reasonable 
charge  for  attendance  and  furnishings  during  the  illness  which 
terminated  in  death,  and  was  not  to  be  limited  to  the  sixty  days 
[386]  before  death.  (3cQ  That  the  circumstance  of  the  landlord 
having  raised  a  sequestration  before  the  death  of  the  tenant  was 
immaterial  in  a  question  with  the  medical  attendant ;  and  (4ith) 
That  the  decree  of  preference  in  favour  of  the  medical  attendant 
was  valid,  although  there  was  no  recal  of  the  order  of  payment  to 
the  landlord.^ 

2.  Funeral  Expenses. — Funeral  expenses  have  always  been  punenJ 
deemed  preferable.^  The  preference  was  afterwards  sanctioned  in 
competition  with  the  hypothec.  The  landlord  of  a  house,  who 
after  the  tenant's  death  had  obtained  a  sequestration  of  his  furni- 
ture and  got  it  rouped  for  payment  of  his  rent,  having  been  sued 
by  the  furnisher  of  the  tenant's  funeral  expenses,  was  found  liable, 
because  the  creditor  /unerarius  is  preferable  upon  the  moveable 
estate  of  the  deceased  to  all  other  creditors,  even  hypothecariis,^ 
And  it  has  been  said  that  it  rather  appears  that  the  creditor  June- 
rarivs  was  found  entitled  to  reclaim  the  money  from  the  landlord 
sequestrating  even  after  it  had  been  paid  to  him.* 


OHAPTEB   XXVIIL 

OPEEATION  OF  THE  HYPOTHEC  WHEEB  THEEE  IS  A 

SUBLEASE. 

Where  there  is  a  sublease  the  hypothec  must  be  discussed — lat^ 
as  it  operates  between  the  landlord  and  the  sublessee ;  and  2c2,  as 
between  the  principal  lessee  and  the  sublessee. 

^  Diysdale  v,  Kennedy,  15  Dec  1835,  '  Rowan  v.  Barr,  1742,  Mot.  11,852. 

F.C.  135, 14  S.  169.                       •  *  Per  Lord  Moncreiff  in  Drysdale  v, 

'  Stair  and  Erak.  v^  mpr,  2  Bell's  Kennedy,  vi  sup,,  where  it  seems  to  be 

Com.    166-7 ;   Bell's  Pr.    1241,   1277 ;  indicated  that  tne  same  rule  would  ap- 

More's  Notes,  Ixzzy.    Lady  Dunipace  ply  to  deathbed  medical  chaiges. 
and  Taylor  v.  Watson  and  Vert,  1760, 
Mor.  11,452. 
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thee,  entitling  him  to  recovery  or  retention,  into  a  real  right  over 
specific  subjects,  the  process  of  sequestration  is  necessary.  This  is 
a  suit  before  the  Judge  Ordinary,  and  is  the  judicial  mode  by 
which  the  right  of  hypothec  is  enforced.  The  subject  shall  be  dis- 
cussed with  rotation — let.  To  the  title  to  pursue ;  2<i,  To  the  time 
at  which  the  landlord  is  entitled  to  institute  the  process ;  3c2,  To 
the  mode  of  originating  it,  and  the  consequent  procedure ;  4th,  To 
the  legal  efEect  of  it ;  5^A,  To  the  mode  of  its  completion ;  and  6  th, 
To  its  recalL* 

Art.  1.—  The  parties  entitled  to  pursue  a  process  of  sequestration  are  neces- 

?j[Jj^       sarily  identical  with  those  to  whom  it  is  competent  to  exercise  the 

««»<2r       right  of  hypothec.    Reference  is  therefore  made  to  the  chapter 

thikl         under  which  that  right  is  discussed,  and  more  especially  to  those 

cases  in  which  the  criterion  of  the  competency  or  incompetency  of 

exercising  the  right  was  formed  by  the  existence  or  non-existence 

of  the  title  to  sue  a  process  of  sequestration.^ 

Art  2.—  After  the  rent  has  become  payable  the  landlord  is  entitled  to 

apply  for  sequestration  on  the  ground  that  the  rent  is  unpaid.    The 


•J^J^^J^  period  is  commensurate  with  that  during  which  the  hypothec  con- 
be  made,  tinucs  to  be  Operative  ;  but  the  application  may  be  made  currente 
termtno  upon  cause  shown,'  Where  a  tenant  who  had  been 
decerned  to  remove  had  sent  a  part  of  his  com  off  the  farm,  the 
landlord  applied  for  a  warrant  for  immediate  sequestration  and  sale. 
Seqnestn.  The  Sheriff  awarded  the  sequestration,  but  confined  the  warrant  of 
^J^^^J"^^  sale  to  what  was  equivalent  to  the  rent  already  due  and  payable. 
In  the  Court  of  Session  the  Sheriffs  were  directed  to  report  on  the 
practice  of  their  respective  sheriffdoms.  They  reported  that  it  was 
not  customary  to  grant  warrant  for  selling  the  subjects  of  the  hypo- 
thec before  the  term  of  payment.  Notwithstanding,  the  Court  in- 
structed [392]  the  Sheriff  to  grant  warrant  to  roup  as  much  of  the 
com  sequestrated  as  should  be  sufficient  to  pay  the  whole  hypo- 
thecated rents  and  expenses,  and  that  the  produce  of  the  roup 
should  remain  under  the  orders  of  the  Sheriff.*  The  same  mle  was 
applied  to  the  stocking ;  and  it  was  laid  down  that  although  hypo- 
thec ought  to  be  exercised  with  discretion,  yet  in  insolvency 
sequestration  currente  termtno  is  just.* 

1  For  the  ^eral  fonuB  of  procedure  *  1  Banld;.  xvii  11 ;  2  Bell's  Com.  33; 

in  sequestrations,  Fraser's  Jua.  Pro.  pp.  2  Erak.  vi  61,  Note;  2  Stair,  ix.  43,  art. 

311-16;  M'Glashan's  Process  of  Sheriff  vii.  Note  a  (by  Brodie);  Fraser's  Jud. 

Courts    (3d    edit),    pp.   413-19;    and  Pro.  316. 

M'Laurin's  Form  of  Process  in  Sheriff  *  Grant  v.  Sherris,  1784,  Mor.  6201. 

Courts,  pp.  315-26.  *  Dow  v.  Hay,  1784,  Mor.  6202. 

^  Supra,  chap.  zziL  of  this  book,  vol. 
iL  p.  364. 
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Under  a  lease  the  rent  as  due  was  payable  at  Candlemaa  and  Dodsv. 
Lammas.  In  the  lease  there  was  a  stipulation  that  the  landlord 
should  build  certain  dykes,  and  that  the  tenant  should  pay  interest 
on  the  sum  so  expended.  An  ordinary  action  was  raised  by  the 
landlord  for  payment  of  that  interest.  The  tenant  pleaded  a  right 
of  retention  of  rent  until  the  dykes  were  completed,  but  gave  the 
rent  due  at  Candlemas  1852  to  his  agent,  who  informed  the  land- 
lord that  he  was  to  consign  it  in  process.  In  March  1852  the 
landlord  raised  a  process  of  sequestration  in  the  Sheriff  Court  for 
payment  of  the  rent  due  at  Candlemas,  and  in  security  of  that 
which  would  become  due  at  the  Lammas  ;  warrant  of  sequestration 
was  granted ;  and  shortly  afterwards  certain  sums  were  consigned. 
A  further  consignation  was  subsequently  made,  and  in  October  1852 
the  Clerk  of  Court  was  authorised  to  pay  over  the  consigned  sums, 
to  be  applied  pro  tanto  of  the  rents,  and  warrant  was  granted  to  sell 
the  sequestrated  effects  for  the  remainder.  A  note  of  advocation 
was  presented,  in  which  the  tenant  repeated  his  plea  of  right  of 
retention,  by  reason  of  which,  and  of  consignation  made  and  caution 
offered  for  the  rent,  he  maintained  that  he  was  entitled  to  have  the 
sequestration  recalled ;  but  the  Court  unanimously  held  that  the 
sequestration  of  the  tenant's  effects  in  security  of  the  current  rent 
was  valid.^ 

Although  invecta  et  iUata  in  a  dwelling-house  may  be  seques-  Formtarein 
trated  currente  termino,  they  cannot  be  sold  currente  termino,^  for,  hSI^TOt 
as  has  been  well  said,  "the  invecta  et  iUata  in  a  dwelling-house  J^^J^ *** 
are  not,  like  com  and  cattle,  subject  to  frequent  fluctuations  of  nnder  se- 
price,  nor  are  they,  like  these  articles,  expensive  and  troublesome  wn-mte 
in  the  keeping.     The  practice  of  selling  the  one  currente  termino  *^''"'*^- 
is  not  therefore  a  sufficient  ground  of  inference  with  respect  to  the 
other.     Besides,  the  tenant  cannot  possess  the  house  for  his  term  if 
his  furniture  is  carried  off,  and  he  cannot  therefore  be  liable  for  the 
term's  rent."* 

Under  the  Statute  6  Oteo.  IV.  c.  160,  sec.  10,  and  the  Act  of 
Sederunt  10  July  1839,  sec.  61,  it  was  held  that  [393]  where  a 
party  had  lodged  a  minute  abandoning  a  process  of  sequestration 
for  rent,  and  consigned  a  sum  of  money  to  meet  the  expenses  of 
the  opposite  party,  which  were  ultimately  found  to  be  less  than  the 
sum  consigned,  a  second  sequestration  was  competent,  although 
made  prior  to  the  consignation  in  the  first.* 

1  Dods  V.  Fortune,  4  Feb.  1864, 16  D.  •  Hume  in  Welb  v.  Piondfoot,  Hume 

478,  26  Jur.  213.  226. 

«  Wells  V.  Proudfoot  and  Miller,  1800,  *  Lawson,  &c.  v.  Low,  1  July  1845,  7 

Hume  225.  D.  960,  17  Jur.  492. 
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Mil  z^  The  application  is  made  hj  a  petition  to  the  Sheriff,  or  to  the 

Magistiatea  of  the  burgh. 

L  Applicatios  to  Shkrht. — The  petition  shortly  sets  forth — 
l9f.  The  lease,  its  date,  the  subjects,  and  duration.  2d,  The  obliga- 
tion to  pay  a  rent,  and  the  terms  of  payment  3cf,  The  fact  that 
the  tenant  is  owing  a  specified  sum  for  a  certain  crop  and  year,  and 
payable  at  the  terms  stipulated.  4/i,  The  landlord  s  right  of  hypo- 
thec, and  the  liability  of  the  crop  and  stocking  to  be  abstracted. 
And  5A,  The  petition  prays  for  a  warrant  to  inrentory  and  seques- 
trate the  whole  corns,  cattle,  household  furniture,  and  other  effects, 
and  to  roup  as  much  as  will  pay  the  rents  and  expenses  of  seques- 
tration and  roup,  and  the  residue  to  remain  under  sequestration 
until  further  orders.^  An  opinion  was  indicated,  that  prior  to  the 
Act  of  Sederunt  of  11th  July  1839  a  conclusion  for  payment  of 
rent  in  a  petition  for  sequestration  was  incompetent.'  By  the  Act 
of  Sederunt  11  July  1839,  c.  3,  sec  151,  it  was  enacted  "  that  in 
petitions  for  sequestration  it  shall  be  competent  to  conclude  for 
payment  of  the  rent,  and  decree  may  thereupon  be  pronounced 
for  the  same  and  expenses,  or  for  such  balance  as  may  remain  due 
after  sequestration  and  sale,  and  under  deduction  of  the  expenses 
thereot'' 
PetitkB  for  By  the  16  and  17  Vict,  c  80  (15th  August  1853),  sec.  27,  it  is 
J^^l^  enacted  that  "  every  petition  for  sequestration  and  sale  for  recovery 
^^Jfl  or  in  security  of  rents,  whether  such  petition  be  presented  after  the 
psyBMBtof  term  of  payment  or  currenJte  termino,  may  contain  a  prayer  for  a 
decree  for  payment  of  the  rent  with  reference  to  which  the  petition 
is  presented,  and  it  shall  be  competent  to  the  Sheriff  to  pronounce, 
under  such  petition,  decree  for  payment  of  such  rent  or  any  part 
thereof,  and  every  such  decree  shall  be  extractable  in  ordinary  form, 
and  shall  otherwise  have  the  same  force  and  effect  as  any  decree 
for  payment  pronounced  in  any  petition  for  sequestration  and  sale 
in  wldch  a  decree  for  payment  might  be  competently  inserted 
before  the  passing  of  this  Act.* 

[394]  The  Sheriff,  on  considering  the  petition,  may  pronounce 
^^  an  interlocutor  sequestrating  as  craved,  and  may  grant  warrant  to 

take  an  inventory,  and  ordain  the  petition  and  warrant  to  be 
served  on  the  tenant,  and  answers  to  be  lodged  within  such  inducicB 
as  to  the  Sheriff  shall  seem  proper.'    The  inventories  are  taken  on 

1  Praser's  Jud.  Pro.  312-14.  Warden,  &c.,  1  March  1845, 17  Jur.  271 

'  Per  Loid  Pres.  Hope  in  Stewart  and  (already  cited),  though  it  related  to  a 

Gibb  V.  Wand,  &c.,  6  Feb.  1842,  4  D.  case  of  landloid  and  tenant,  proceeds  on 

622, 14  Jtir.  245.  a  principle  not  specially  applicable  to 

'  Acts  of  Sederunt  of  12  Nov.  1825,  that  department  of  the  law.    A  writer 

c.  2,  sec.  1,  and  11  July  1839,  sec  150.  in  a  certain  county,  not  being  the  ordi- 

One  point  in  the  case  of  Henderson  v.  nary  Sheriff-Substitute,  signed  a  war- 
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the  sequestration  made  by  the  officers,  whose  execution  of  the  inventoiy. 
warrant,  as  proved  by  the  return,  is  the  completion  of  the  seques- 
tration.^ The  inventory  is  specific,  setting  forth  each  article  of 
furniture,  the  stocking  by  number  and  description,  and  the  grain 
according  to  its  nature  and  the  particular  place  in  which*  it  is.  An 
execution  is  returned  of  the  intimation  of  the  petition  to  the  tenant 
and  of  the  inventorying  and  sequestration  of  his  effects.  The  in- 
ventory is  the  only  legal  evidence  of  what  has  been  sequestrated. 
This  principle  was  applied  in  a  case  already  cited,  in  which  pur- 
chasers having  been  sued  by  a  landlord  for  having  carried  off  a 
quantity  of  hay  which,  he  alleged,  was  a  part  of  the  sequestrated 
crop,  the  defenders  were  assoilzied,  "  in  respect  that  the  hay  in 
question  was  not  contained  in  the  inventory  or  sequestrated  at  the 
instance  of  the  pursuer."* 

A  process  of  sequestration  for  rent  after  the  term  of  payment 
was  past,  containing  also  a  prayer  for  a  warrant  of  sale,  has  been 
held  to  be  essentially  different  from  a  process  of  sequestration  for 
rent  currente  termino.  Different  defences  are  pleadable  in  them, 
and  the  one  cannot  be  converted  into  the  other.^ 

With  relation  to  the  details  of  procedure — First,  It  has  been  Dedsioiu  as 
held  that  it  is  competent  to  apply  for  and  to  grant  a  warrant  for  ^^"^"^ 
sequestration  of  rents  in  the  following  terms,  viz.,  (where*  articles 
are  alleged  to  have  been  in  the  premises  let,  but  to  have  been 
removed  tl\erefrom)  "  to  pass  and  search  for  said  articles,  and  to 
bring  them  back  to  the  premises,  and  sequestrate  and  secure  them 
in  payment  of  the  rent  thereof,  and  expenses.'^  [It  was  held  that 
■a  prayer  craving  for  sequestration  of  output  minerals  in  security, 
&c,,  and  for  warrant  to  inventory  the  said  minerals,  item  the 
whole  invecta  et  iUata  in  the  pits,  at  the  pit-mouth,  &c.,  was  fairly 
read  as  a  prayer  for  sequestration  of  the  invecta  et  iUata.^]  Second^ 
Certain  errors  in  the  service  copy  of  an  execution  of  sequestration, 
viz.,  {1st)  in  regard  to  the  name  of  the  party  on  whom  it  was 
served — ^M'Eellar  [395]  instead  of  M'Lellan ;  and  (2(2)  as  to  the  date 


rant  for  seqaestration  of  a  tenant's  crop 
and  stockiDg  for  rent,  but  did  not  nar- 
rate or  refo  to  his  commission  as 
Sheiifif-Snbstitute.  It  was  held  that 
the  warrant  was  not  invalidated  by 
reason  of  his  not  having  done  so. 

1  Robertson  v,  Boswell,  1777,  6  B.  S. 
477. 

*  Horsbuigh  «.  Morton,  &c.,  26  Feb. 
1825,  3  S.  596. 

•  Per  Lord  Corehouse  fOidinaiy)  in 
Miller  v,  Pateison  and  Ireland,  23  June 
1831,  F.C.  507,  9  S.  792,  4  D.  and  A. 


172.  Although  the  judgment  of  the 
Lord  Ordinary  was  altered  upon  other 
grounds,  this  doctrine  was  not  ques- 
tioned, and  it  may  well  b^  deemed 
sound;  but  in  practically  dealing  with 
the  matter  it  deserves  consideration 
whether  it  is  not  to  be  deemed  that  the 
doctrine  has  to  be  modified  by  reason  of 
the  provisions  of  the  Statute  16  and  17 
Vict  cap.  80,  sec  27. 

*  [Lindsay  (Christie's  Tr.)  v.  R  of 
Wemyss,  18   May  1872,    10   Macph. 

7oai 


420      HYPOTHEO— SEQUESTBATION— PBOOEDUBB.     [b.  t.  o.  xxix.  b.  n. 

of  the  warrant  for  sequestration — 2d  July  instead  of  3d  July — ^were 
held  not  to  be  fatal.  Thirds  An  intimation  to  a  party  in  the  copy 
of  citation  served  upon  him  along  with  the  petition  for  sequestra- 
tion, to  lodge  answers  within  fortyreight  hours,  was  held  not  ta 
entitle  him  to  two  free  days,  exclusive  of  the  day  of  service,  for 
the  purpose  of  lodging  answers.^  Fourth^  A  petition  for  sequestra- 
tion set  forth  that  a  lease  had  been  taken  of  an  inn  for  ten  years 
at  £100  rent,  and  also  that  a  deduction  of  £30  was  to  be  allowed  if 
the  business  was  carried  on  until  Whitsunday  1832.  The  state- 
ment was  repeated  in  the  record.  The  tenant  alleged  that  the  full 
rent  was  to  be  £70  unconditionally,  and  he  made  a  reference  to  the 
landlord's  oath.  The  landlord  swore  that  the  deduction  was  to  be 
allowed  only  on  condition  of  the  tenant  carrying  on  the  business 
until  the  end  of  the  lease.  It  was  held  that  the  landlord  was  not 
entitled  to  retract  his  admission  on  the  record  by  his  oath  on  refer- 
ence ;^  and  Fifths  It  has  been  held  incompetent  to  waken  a  petition 
for  sequestration  of  the  effects  of  a  tenant  in  the  Sheriff  Court  by 
a  summary  process  of  wakening.^ 
Sequestra-  By  the  1  Vict.  c.  41  (12th  July  1837),  sec.  5,  the  Sheriff  is  em- 
tion  where  pQ^^j^^j  ^  decide  Summarily  in  the  Small  Debt  Court,  established 
under  £12.  \yy  \^2X  Act,  applications  for  sequestration  and  sale,  if  the  rent  or 
balance  of  rent  does  not  exceed  £8,  6s.  8d. 

And  by  the  16  and  17  Vict.  c.  80  (15th  Aug.  1853),  sec.  28,  it 
is  enacted  that  "the  provisions  of  the  first  said  recited  Act  (1  Vict. 
c.  41)  for  the  summary  trial  and  determination  of  sequestrations  for 
rent  where  the  rent  or  balance  of  rent  does  not  exceed  the  sum  of 
£8,  6s.  8d.  (and  which  provisions  are  made  applicable  by  this  Act 
to  sequestrations  for  rent  where  the  rent  or  balance  of  rent  does 
not  exceed  the  sum  of  £12),^  are  declared  to  extend,  and  the  same 
are  hereby  extended,  to  all  sequestrations  applied  for  curreiUe 
termino  or  in  security."  [It  appears  to  be  the  correct  construction 
of  the  statute,  and  it  has  been  held  in  Sheriff  Court  practice,  that 
sequestration  is  competent  in  security  of  a  term's  rent  if  less  than 
£12,  although  the  annual  rent  of  the  subject  should  be  more  than 
£12,  each  term's  rent  being  a  distinct  debt,] 

The  officer  when  he  executes  the  warrant,  which,  conformably 
with  the  provisions  of  the  statute,  shall  be  agreeable  to  the  form  in 
Schedule  B  annexed  to  the  Act,^  shall  get  the  effects  apprised  by 
two  persons,  who  may  also  be  witnesses  to  the  sequestration ;  and 
an  inventory  of  the  effects,  with  the  appraisement,  shall  be  given 

^  M^llan  V.  Oiaham,  30  June  1841^  '  Bobertson  v.  Biyce  and  Buchanan^ 

F.C.  1209.  8  July  1834,  12  S.  893,  6  Jur.  488. 

3  Thomas  and  Mack  v,  Dumln^cky  ^16  and  17  Vict  c  80^  eec  26, 

15  Jan.  1834, 12  S.  285,  6  Jur.  181.  ^  1  Vict  c  41. 
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to  or  left  for  the  tenant,  who  shall  be  cited  in  the  manner  and  to 
the  effect  before  directed.  And  an  execution  of  the  citation  and 
sequestration,  with  the  appraisement,  shall  be  returned  to  the  Clerk 
within  three  days. 

[396]  By  1  Vict.  c.  41,  sec.  31,  it  is  enacted  that  an  appeal  Aptieai  in 
shall  lie  to  the  Court  of  Justiciary,  conformably  with  the  20th  of  S^J**^"*' 
Oeo.  II.  c.  43,  but  only  on  the  ground  of  corruption,  malice,  or 
oppression,  or  of  such  deviations  in  form  from  the  enactments  as 
shall  be  deemed  to  be  wilful  or  to  have  barred  substantial  justice ; 
and  on  the  ground  of  incompetency,  including  defect  of  jurisdic- 
tion.* And  by  the  37th  section  it  is  enacted  that  the  word  "  land- 
lord" shall  be  held  "  to  include  any  person  having  a  right  to  exact 
rent,  whether  as  owner,  liferenter,  heritable  creditor  in  possession, 
principal  tenant,  or  otherwise.** 

2.  Application  to  Burgh  Magistrates.— Where  the  subject  is  Proceduro 
an  urban  tenement  situated  within  a  burgh,  royal  or  parliamentary,  qJ^ 
application  may  be  made  to  the  magistrates.  And  it  has  baen  held 
that  a  baron-bailie  has  jurisdiction  to  grant  warrant  to  sequestrate 
and  sell  the  crop  for  rents  falling  under  the  hypothec,  although 
«  warrant  to  poind  and  sell  had  been  previously  granted  by  the 
Sheriff  under  a  decree  pronounced  at  the  instance  of  a  creditor  of 
the  tenant.^ 

By  the  Act  of  Sederunt  of  12th  Nov.  1825,  part  ii.  chap.  ii.  and  a.  of  s.  12 
part  iii.  chap,  iii.,  the  procedure  in  the  Courts  of  Royal  Burghs,  ^' 
and  therefore  of  Parliamentary  also,  and  of  Burghs  of  Barony 
independent  of  the  superior,  is  the  same  as  that  before  the  Sheriff 
Oourt.  No  provision  is  made  relative  to  Burghs  of  Barony  de- 
pendent on  the  superior.  In  the  case  in  which  the  jurisdiction  of 
a  baron  was  sustained,  the  form  appears  to  have  been  that,  on  the 
same  day  in  which  the  application  by  the  landlord  was  presented, 
the  baron-bailie  pronounced  an  interlocutor  appointing  it  to  be 
served,  and  to  be  answered  in  six  days,  and  in  the  meantime  se- 
questrating the  crop  and  stocking,  and  interdicting  all  and  sundry 
from  selling  and  disposing  of  the  crop  except  on  caution  to  pay 
the  rent.  There  was  [afterwards  pronounced  a  decree  in  absence 
containing  a  warrant  to  poind  ;  and  on  that  decree  a  poinding  and 
warrant  of  sale  proceeded.'  While  the  jurisdiction  of  the  baron- 
bailie  was  disputed  and  the  poinding  held  to  be  inept  on  other 
grounds  (already  stated),  the  procedure  was  not  questioned ;  and  it 
or  analogous  procedure  may  be  deemed  correct. 

1  This  observation  must  be  kept  in        *  TnUoch  v.  Lady  Willonghby  dTEres- 
view  with  relation  to  the  detailed  pro-     by.  19  June  1834, 12  S.  764,  F.C.  39a 
•ceedings  afterwaids  noticed.  ^  Tulloch  v,  L.  Willougbby  d'Ereahy, 
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3.  BiSTBicnoK  OF  Ajf ooNT. — ^A  landlord  applied  for  seqoestra- 
tioa  for  arrears  of  reot,  public  burdens,  '^  and  other  stipnlationSy 
to  be  afterwards  specially  condescended  on  and  proved  in  the 
course  of  this  process,  all  in  terms  of  the  foresaid  missive  of 
lease.''  It  was  held  competent  in  lodging  replies  to  restrict  the 
application  to  the  money  rent,  and  that  it  then  remained  unobjec- 
tionable in  form.^ 

[397]  4.  EviDEKCS. — ^A  creditor  having  poinded  household  fur- 
niture, and  the  Sheriff  having  granted  warrant  for  sale,  the  landlord 
craved  sequestration  and  an  interdict  against  the  sale.  In  the 
course  of  the  procedure  the  Sheriff  held  that  the  amount  of  the 
rent  was  admitted  by  the  tenant,  who  was  a  natural  son  of  the 
landlord.  In  an  advocation  the  creditor  pleaded  that  the  Sheriff 
ought  not  to  have  assumed  the  amount  of  rent  on  the  mere  state- 
ment of  the  tenant,  who  was  conjunct  and  confident  with  the  land- 
lord. The  Court  instructed  the  Sheriff  to  ascertain  the  rent  of  the 
subjects  in  question.'  This  decision  appears  to  involve  the  doctrine 
that  the  mere  admission  of  the  tenant,  who  from  near  relationship 
or  other  cause  is  held  conjunct  and  confident  with  the  landlord,  is 
not  available  to  the  latter  in  competing  with  creditors  who  have 
done  diligence.  Although  near  relationship,  when  viewed  as  an 
element  of  confidentiality,  must  still  be  deemed  to  be  of  force,  yet 
it  must  be  held  to  be  less  forcible  now  than  formerly,  as  by  the  3 
and  4  Vict.  c.  59  (7th  Aug.  1840),  relationship,  however  near,  is  no 
bar  to  the  admissibility  of  a  witness. 

5.  ExPENSBS. — Firat^  Where  a  landlord  uses  sequestration  in 
security  of  current  rents,  and  these  rents  are  punctually  paid  when 
the  terms  of  payment  respectively  arrive,  it  is  held  that  the  expense 
of  the  sequestration  falls  upon  the  landlord,  although  he  allege 
that  the  tenant  was  in  arrear  for  a  part  of  the  rent  of  the  previous 
year,  and  although  the  expiration  of  the  lease  was  near.' 


1  Bennie  v.  Mack,  28  Jan.  1832, 10 
S.  255,  5  D.  and  A.  44. 

>  Scott  V.  Erskines,  25  June  1829,  7 
S.  794.  In  2  W.  and  S.  595,  a  case  is 
reported  under  the  title  of  Landlord  and 
Tenant  which,  as  the  point  decided  has 
no  especial  connection  with  that  branch 
of  law,  it  has  not  been  thought  necessary 
to  insert  in  the  text  A  landlord  having 
raised  a  process  of  sequestration,  the 
Sheriff  found  a  certain  sum  of  rent  due, 
for  which  he  decerned,  and  another  for 
which,  if  not  paid,  a  warrant  of  sale 
would  be  issued.  No  final  judgment 
having  been  pronounced,  the  tenant 
brought  a  process  of  advocation  6b  con- 
tingentiam  of   a  declarator  which  he 


had  raised,  but  not  executed.  The 
Court  of  Session  advocated  the  cause, 
''sustained  the  reasons  of  advocation, 
and  assoilzied  from  the  conclusions  of 
the  process."  In  the  House  of  Lords 
the  landlord  contended  that  as  the  only 
''reason  of  advocation''  was  the  alleged 
contingency  of  the  declarator,  and  as  no- 
such  action  had  then  been  in  Court,  the 
advocation  ought  to  be  dismissed.  The 
judgment  was  affirmed ;  but  a  remit 
was  made  to  the  Shenff  relative  to 
matters  so  special  as  need  not  be  de- 
tailed. M'Donald  v.  Cameron  and 
Others,  23  June  1827 

s  Gordon  v.  Suttie,  11  June  1836, 14 
S.  954,  8  Jur.  413,  F.C.  79a 
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Second,  A  lease  of  minerals  was  granted,  one  of  the  provisions 
of  which  was,  that  if  the  lessee  found  it  impracticable  to  work 
them,  and  gave  notice  to  that  effect,  and  if  an  engineer  named  as 
mutual  arbiter  should  report  that  the  minerals  were  unworkable  to 
profit,  the  leeise  should  come  to  an  end,  and  rent  no  longer  be  pay- 
able. The  lessor  applied  for  a  sequestration,  which  the  lessee 
resisted  because  no  rent  had  ever  become  due,  as  there  had  been 
no  workable  coal.  During  the  process  a  remit  was  made  to  the 
engineer,  who  reported  that  the  [398]  coal  was  not  workable  to 
profit.  A  proof  was  subsequently  allowed,  and  an  advocation 
having  been  brought  by  the  lessee,  under  6  Geo.  IV.  c.  120,  sec. 
40,  the  Lord  Ordinary,  in  respect  of  the  engineer's  report  that  the 
landlord  did  not  succeed  in  enforcing  the  lease,  found  it  unnecessary 
to  proceed  further,  ordained  the  sequestrated  eflfects  to  be  delivered 
up  to  the  advocator,  and  found  the  respondent  liable  in  expenses. 
But  a  majority  of  the  Court  being  of  opinion  that  under  the  cir- 
cumstances, and  especially  until  the  report  was  obtained  from  the 
engineer,  the  lessor  was  justified  in  applying  for  sequestration, 
altered  the  interlocutor  on  the  point  of  expenses,  and  found  them 
due  to  the  respondent.^ 

The  circumstances  of  this  case  are  so  special  that  it  is  not  pro- 
bable that  it  will  be  resorted  to  as  a  precedent ;  but  it  is  difficult 
to  see  how  it  can  be  reconciled  with  principle  or  analogical  rule. 
No  rent  having  ever  become  due,  a  sequestration  could  not  be  war- 
rantable, as  the  existence  of  rent  forms  the  sole  ground  of  seques- 
tration. 

Thirdy  The  bond  of  caution  in  a  sequestration  for  rent  covers 
the  expenses  of  process,  and  although  the  bond  be  granted  to  the 
lessor,  yet  the  agent  in  the  sequestration  is  entitled  to  obtain  letters 
of  homing  in  his  own  name  for  the  expenses."" 


1.  Fericulum. — The  effects  sequestrated,  including  growing  Art  4.— 
crops,  remain  at  the  risk  of  the  lessee ;  and  accordingly  a  part  of  a  ^d*«^ 
growing  crop  having  been  sequestrated,  the  title  of  a  purchaser  of  ^J^JJ^JJ^** 
the  remainder  yielded  to  a  further  sequestration,  the  first  portion  «^  ^ 


^  Campbell  and  Hogarth  v.  Boswall, 
14  June  1839,  4  D.  1023,  11  Jiir.  527. 

>  Clark  V.  Duncan.  3  Dec.  1833, 12  S. 
168,  6  Jut.  117.  The  case  of  Dufiy  v. 
Gray,  13  Feb.  1858,  20  D.  580,  and  30 
Jnr.  290,  may  be  referred  to  here,  as  it 
has  not  been  found  practicable  to  insert 
even  a  condensed  notice  of  it  in  the 
text.  In  the  marginal  abstract  of  the 
report  it  is,  amongst  other  titles,  ranged 
under  Landlord  and  Tenant,  Sequestra- 


tion and  Hypothec,  and  it  does  contain 
matter  under  each  of  those  subjects. 
But  it  is  involved  in  complicated  detailsi 
and  the  opinions  of  the  Judges  consist 
almost  wholly  of  criticism,  chiefly  ver- 
bal, on  the  construction  to  be  given  to 
the  tenor  and  phraseology  of  the  plead- 
ings and  interlocutors  in  the  Sheriff 
Court  No  principle  or  doctrine  cai^ 
be  elicited  from  it 
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Bide  of  when  thrashed  out  having  been  insufficient  to  pay  the  rent^  As 
?^^J^  a  corollary,  it  has  been  laid  down  that  if  after  the  sequestration  it 
is  visible  that  the  tenant  cannot  afford  to  cut  down  his  crop,  or  is 
careless  about  it,  the  landlord  may  carry  on  the  harvest  operations 
for  the  benefit  of  both  parties  without  being  liable  for  any  loss 
which  may  have  occurred  between  reaping  and  thrashing  the  grain.* 
[399]  By  the  Act  of  Sederunt  of  11  July  1839,  c.  3,  sec.  152,  it  is 
provided  that  "  it  shall  be  competent  to  the  Sheriff,  on  cause  shewn, 
at  any  stage  of  the  proceedings  to  appoint  a  fit  person  to  take 
charge  of  the  sequestrated  subjects,  or  to  require  caution  from  the 
tenant  that  they  shall  be  afterwards  made  furthcoming." 

2.  Nexus. — The  nexus  imposed  by  the  sequestration  does  not 
bar  the  tenant  from  using  such  portions  of  the  grain  as  are  neces- 
sary for  the  purposes  of  the  farm.  First,  He  is  entitled  to  take 
that  grain  for  the  use  of  his  servants.  This  is  considered  to  have 
been  a  known  rule,  and  it  has  been  recognised  by  the  Courts.' 
Second,  Live  stock  and  oats  having  been  sequestrated,  and  the 
tenant  having  used  a  portion  of  the  latter  for  the  maintenance  of 
the  former  without  having  applied  for  judicial  authority,  it  was 
held  that  no  breach  of  sequestration  had  been  committed,^  and  a 
similar  decision  was  subsequently  given.^" 


Teoftnfs 
me  of 
tlitm. 


Art.6.— 
Landlord 
eompeting 
wtnother 
parUdi. 


Jn  a  competition  between  the  landlord  and  the  creditors  of  the 
tenant,  a  sequestration  has  effect  only  to  the  extent  of  the  right 
of  hypothec.  A  landlord  having  brought  an  action  against  a 
poinding  creditor  of  his  tenant  for  rents  for  four  years,  applied  for 
sequestration  of  the  whole  growing  corns,  which  was  granted  and 
executed.  The  corns  were  afterwards  sold,  and  the  proceeds 
judicially  deposited.  The  Court  held  that  the  sequestration  was 
inept,  except  in  so  far  as  concerned  the  hypothec* 

The  hypothec  is  reserved  by  the  Personal  Diligence  Act,  1  and 
2  Vict.  c.  114  (16  August  1838),  sec.  31 ;  by  the  Bankrupt  Act,  19 
and  20  Vict.  c.  79  (29  July  1856),  sec.  119  ;^  and  also,  as  formerly 
shewn,®  by  the  Mercantile  Law  Amendment  Act,  19  and  20  Vict, 
c.  60  (21  July  1856). 


12  Bell's  Com.  34;  More's  Notes, 
Ixxzv.;  2  Ersk.  vi.  41,  Note  (by  Ivory) 
146;  Stair,  ui  tup.  Note  (by  Brodie). 
Brims  v.  Ferrier,  31  May  1815,  F.C. 
384. 

'  Per  curiam  in  Brims  v,  Ferrier,  v^ 
tup. ;  Bell's  Com.  ut  sup, 

»  M'Qlashan  v,  Duke  of  Athole,  29 
June  1819,  F.C.  766. 

4  Miller  v.  Paterson  and  Ireland,  23 


June  1831,  F.C.  607,  9  S.  792,  4  D.  and 
A.  172,  Bell's  Pr.  1244. 

^  Gordon  v.  Suttie,  vJb  tup, 

«  E.  of  Morton  v,  Somerville,  1766, 
Mor.  6197. 

'  [See  Lindsay  v.  E.  of  Wemyss,  18 
May  1872,  10  Macph.  708.] 

8  Supra,  chap,  xxvii.  sec.  1  of  this 
book,  voL  iL  p.  401. 
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Questions  arising  between  the  landlord  and  creditors  under  a 
sequestration,  in  terms  of  the  Bankrupt  Statutes,  shall  be  discussed 
in  the  next  Book. 

Third  parties  intromitting  with  sequestrated  effects  will  in  the  Art.  6.— 
ordinary  case  be  held  guilty  of  a  breach  of  sequestration,  and  are  txumtqf 
Mable  for  the  rent  and  for  all  loss  occasioned  by  their  intromission,  ^^^^^ 
[400]  which  the  landlord  is  entitled  to  enforce  by  action.     But^J^''"^ 
honafdea  may  save  from  these  consequences.     Thus,  a  person  who 
had  the  management  of  an  auction  of  furniture  having  allowed 
sequestrated  articles  belonging  to  a  third  party  to  be  sent  to  the 
place  of  sale,  and  there  publicly  sold,  was  assoilzied  in  an  action 
at  the  instance  of  the  landlord  for  restoration  of  the  goods  or  pay- 
ment of  their  value,  because  he  had  allowed  them  to  be  sold,  and 
accounted  for  the  price  to  the  tenant,  without  being  aware  of  the 
sequestration.^    [But  by  intromitting  as  a  manager  and  adviser 
with  the  effects  and  stock  of  a  deceased  tenant,  a  person  may, 
even  where  no  sequestration  has  been  used,  make  himself  re- 
sponsible for  the  rent.^ 


Section  III. — ^Warrant  of  Sale — Execution  and 

Eelative  Procedure. 

1^^,  The  petition  contains  a  conclusion  for  a  warrant  to  sell  the  Warrant, 
effects.    After  service  of  the  petition  and  warrant,  and  the  order 
for  answers  as  already  detailed,^  the  Sheriff,  if  no  answers  are  lodged 


1  Harper  v,  Laing,  28  Jan.  1829,  F.C. 
440.  Two  cases,  decided  on  principles 
not  exclusively  applicable  to  the  law  of 
landlord  and  tenant,  may  be  noticed 
here — \8t,  The  case  of  Ross  v.  Mitchell, 
26  Nov.  1847,  10  D.  153,  20  Jur.  42, 
where  a  warrant  to  sell  effects  seques- 
trated for  non-payment  of  rent  having 
been  signed  by  the  Sheriff-Clerk  as 
Sheriff-Substitute,  he  holding  a  com- 
mission for  the  latter  of&ce,  the  Court 
passed  a  bill  of  suspension  and  interdict 
of  the  warrant  of  sale.  And  2<2,  The 
case  of  M'Kechnie  v.  The  Duke  of 
Montrose,  29  March  1853,  15  D. 
623,  2  St  350,  in  which  a  landlord, 
who  had  estates  in  Dumbartonshire 
and  Stirlingshire,  presented  a  petition 
to  the  Sheriff  of  Dumbartonshire  for 
sequestration  of  the  stock  of  the  tenant 
of  a  fEirm  in  that  county,  and  for  war- 
rant to  bring  back  sucn  stock  as  had 


been  removed  firom  the  farm.  War-  Competent 
rant  was  granted  as  craved,  and  the  ^omm. 
concurrence  of  the  Sheriff  of  Stirling- 
shire having  been  obtained,  some  sheep 
which  had  been  recently  upon  the 
farm  were  seized  in  Stirlingshire  and 
carried  back,  and  sequestrated  as  part 
of  the  stock  of  the  iarm.  The  person 
in  whose  possession  the  sheep  had  been 
found  presented  an  application  to  the 
Sheriff  of  Stirlingshire  to  have  the 
sheep  restored,  on  tne  ground  that  they 
were  his  property.  The  Court  held 
that  the  proper  forum  for  the  remedy 
demanded  was  the  county  of  Dumbar- 
ton, where  the  process  of  sequestration 
was  in  dependence,  and  dismissed  the 
application  as  incompetent. 

«  [Steuart  v.  Peddie,  14  Nov.  1874, 
2  Rettie  94.    See  above,  pp.  372-373.] 

^  Sup.  sec  2  of  this  chap.,  vol.  iL  p. 
418. 
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within  the  time  assigned,  may,  on  prodnction  of  the  execntions  of 
sequestration  and  service  of  the  petition  on  the  defender,  grant  a 
warrant  of  sale.^  If  the  tenant  appears  and  objects  to  the  seques- 
tration and  sale,  the  Sheriff  will  either  remove  the  sequestration  or 
grant  warrant  to  sell,  according  as  he  shall  deem  the  tenant's 
objection  good  or  bad« 
8d«.  2(2,  The  warrant  to  sell  was  formerly  granted  occasionally  to  the 

landlord,  but  ordinarily  to  another  person,  as  sequestrator,  vesting 
him  with  full  power  to  effect  a  sale.*  The  person  was  deemed  an 
officer  of  Court,  and  therefore  a  report  by  an  auctioneer,  to  whom 
warrant  was  granted  to  sell  sequestrated  effects,  that  he  found  none 
within  the  premises,  was  received  as  equivalent  to  an  execution  by 
[401]  an  officer  of  the  Court,  he  being  considered  an  officer  quoad 
id.*  The  regular  procedure  was  that  a  return  of  the  sale  should  be 
made  to  the  Judge,  and  a  final  warrant  for  payment  granted.  But 
this  was  frequently  neglected,  and  the  sequestrator  having  sold  to 
the  amount  claimed,  paid  the  rent  and  expenses.^ 

By  the  Acts  of  Sederunt  of  12  November  1825,  part  2,  c.  2,  sec. 
1,  and  of  11  July  1839,  c.  3,  sec.  150,  it  is  ordained  that  every  war- 
rant to  sell  sequestrated  effects  shall  be  carried  into  execution  at 
the  sight  of  the  Clerk  of  Court,  or  other  person  authorised  by  the 
Sheriff ;  that  in  every  case  where  a  sale  follows  on  such  warrant, 
the  sale  shall  be  reported  within  fourteen  days  after  the  date  of 
the  roup,  and  the  principal  roup-rolls,  or  copies  regularly  certified, 
must  within  the  same  period  be  lodged  in  process,  together  with 
an  account  of  the  expenses  incurred  in  the  sequestration  and  sale, 
and  also  a  state  of  the  debt  due  by  the  defender,  shewing  the  differ- 
ence between  the  debt  and  the  proceeds  of  the  effects  sold.  Although 
not  enjoined  by  statute  or  Act  of  Sederunt,  the  Sheriff  ought  to 
make  an  order,  to  be  rigidly  enforced,  that  the  whole  proceeds  of 
the  sale  should  be  consigned  with  the  Clerk  of  Court,  under  whose 
authority  payments  of  them  should  be  made. 
BmiJi  debt  3d,  In  terms  of  the  1  Vict.  c.  41  (12  July  1837,  Sheriffs*  Small 
•^tftn-  Debt  Act,  sec.  5),  the  Sheriff,  on  hearing  the  application  in  the 
manner  provided  by  the  Act,  may  grant  a  warrant  for  the  sale  of 
the  sequestrated  effects  on  the  premises,  or  at  such  other  place 
and  on  such  notice  as  he  shall,  by  a  general  or  special  regulation, 
direct,  and  failing  such  directions,  the  sale  shall  be  carried  into 
effect  under  sec.  20  of  the  statute  relative  to  the  sale  of  poinded  or 
sequestrated  effects.    For  the  details  of  the  provisions  of  that  sec- 

>  Acts  of  Sedenmt  of  12  Nov.  1825,        >  Love  v.  Foster,  19  Jan.  1832, 11  S. 
p.  2,  0.  2,  sec.  1,  and  11  July  1839,  c.     280. 

3,  sec.  160.  «  2  Bell's  Com.  34. 

>  2  BeU's  Com.  33-4. 
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tion  reference  is  made  to  the  statute.  In  substance  those  provi- 
sions are — Firat^  That  the  sequestrated  effects  shall,  not  sooner  than 
forty-eight  hours  after  sequestration,  and  after  two  hours'  notice, 
be  sold  by  public  roup  to  the  highest  bidder  at  the  most  public 
place  of  the  nearest  town  or  village.  Second^  That  the  surplus 
shall  be  returned  to  the  owner,  or  consigned  with  the  Sheriff- 
Clerk  if  thfe  owner  cannot  be  found.  Thirds  That  if  the  effects 
are  not  sold,  they  shall  be  delivered  at  the  appraised  value  to  the 
creditor.  And  Fourth^  That  a  report  of  the  proceedings  shall  in 
every  case  be  made  by  the  officer  to  the  Sheriff-Clerk  within  eight 
days,  agreeably  to  the  form  in  Schedule  G  annexed  to  the  Act,  or 
to  the  Uke  effect. 

4^A,  The  procedure  before  the  Courts  of  Burghs,  Eoyal  andBwgh 
Parliamentary,  and  Burghs  of  Barony  independent  of  the  superior, 
are,  by  the  Act  of  Sederunt  of  12  November  1825,  part  2,  chap  ii. 
and  [402]  part  3,  chap,  iii.,  the  same  as  those  before  the  Sheriff 
Court.  The  procedure  before  Baron  Courts  has  been  already 
detailed.^ 

And  bth^  Concerning  the  rights  of  the  parties  as  affected  by  a  Effect  of 
sale-  ■^^• 

First,  With  relation  to  the  principle  and  mode  of  accounting —  Acconnt- 
A  landlord  having,  under  a  warrant  of  sale  taken  of  consent,  sold  ^^' 
greatly  beyond  the  amount  authorised  by  the  warrant,  and  without 
the  necessary  notification,  it  was  held  (after  he  had  been  subjected 
in  damages  for  irregularities)  that,  in  a  count  and  reckoning  as  to 
the  surplus  proceeds,  he  was  entitled  to  state  his  accounts  as  if  the 
sale  had  been  completely  regular  in  all  respects ;  and,  in  particular, 
(1^^)  That  he  was  entitled  to  a  deduction  of  discount  on  the  whole 
proceeds,  upon  the  ground  of  the  sales  having  been  made  at  three 
months*  credit,  both  as  to  the  purchases  made  by  others  and  those 
made  by  himself ;  {2d)  That  he  was  entitled  to  credit  for  a  com- 
mission payable  to  the  sequestrator  under  regulations  of  the  Sheriff 
Court,  both  on  the  amount  authorised  to  be  sold  by  warrant  and 
on  the  surplus ;  and  (3cQ  That  he  was  entitled  to  set  off  against 
the  claim  for  the  surplus  previous  arrears  for  which  he  held  de- 
cree, while  the  tenant  was  not  entitled  to  recompensate  by  counter 
claims  for  which  he  had  raised  an  action,  but  had  not  obtained 
decree.^ 

Second,  Although  the  proceeds  of  a  sale  under  a  sequestration  EzpemeB. 
be  little  more  than  the  exact  amount  of  the  arrears  of  rent  due, 
the  landlord  is  entitled  to  the  expenses  of  the  sale.^ 

^  £^j9.  6ec.  2  of  this  chapter,  vol  iL        '  Qalloway  v.  Mqpherson,  16  Feb. 
p.  421.  1830,  8  S.  639,  2  D.  and  A.  288. 

2  Cargill  V.  Baxter,  27  May  1829, 1 D. 
and  A  91,  7  S.  662. 
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sterling  to  cover  expenses,  in  the  hands  of  the  Clerk  of  Court,  the 
sequestration  shall  ipso  facto  be  recalled  in  case  of  payment  on 
the  Clerk  writing  and  signing  on  the  back  of  the  summons  or 
tirarrant  the  words  '  payment  made/  which,  on  evidence  being  pro- 
duced to  him  of  payment  of  the  rents  claimed,  with  expenses,  he 
is  hereby  required  to  do,  and  in  case  of  consignation,  after  the 
Clerk  shall  in  like  manner  have  written  and  signed  the  words  '  con- 
signation made,'  on  the  same  being  intimated  by  an  officer  of  Court 
to  the  sequestrating  creditor/' 

In  dealing  with  the  power  of  reviewing  judgments  of  recall  the 
following  decision  was  given : — A  petition  was  presented  by  A  for 
the  sequestration  of  B's  effects,  to  the  amount  of  £50.  The  Sheriff, 
on  ordering  intimation,  awarded  sequestration  at  the  same  time. 
In  his  answers  B  pleaded  that  the  sequestration  was  irregular  and 
groundless.  The  sequestration  was  recalled  on  caution  and  con- 
signation, and  a  record  was  made  up  on  the  question  of  expenses. 
The  record  having  been  closed,  the  Sheriff  allowed  a  conjunct 
proof,  with  a  view  to  decide  the  question  of  expenses,  which  did 
not  amount  to  £40.  It  was  held  incompetent  to  advocate  the 
interlocutor  allowing  the  proot^ 

Eippen  v.  In  a  casc  to  be  immediately  detailed,^  it  appeared  to  be  the 

Oppenbdm.  pj.j^^^j^g  jj^  ^  certain  Sheriff  Court  for  the  Clerk  of  Court,  where  con- 
signation was  made  or  caution  found,  even  without  intimation  to 
the  landlord,  to  issue  a  certificate  bearing  that  caution  had  ''  been 
found  acted  in  the  Books  of  Court  in  common  form  loosing  the 
within  sequestration,  and  the  same  is  hereby  declared  to  be  loosed 
accordingly."  Although  no  judicial  authority  was  interposed,  it  was 
held  that  by  this  certificate  the  process  was  terminated.  The  matter 
having  incidentally  come  under  the  cognisance  of  the  Court  of 
Session,  under  proceedings  for  a  breach  of  sequestration,  there  was 
a  difference  of  opinion  among  the  Judges  as  to  its  validity,  but 
[405]  the  opinions  must  be  deemed  obitery  as  the  case  was  deter- 
mined independently,  let^  It  was  decided  whether,  with  the 
exception  of  the  particular  Sheriff  Court,  there  was  such  a  practice, 
and  it  was  ascertained  that  the  practice  did  not  exist  in  another 
large  and  important  county ;  and  2d,  That  even  if  there  was  such 
a  practice,  it  would  be  invalid,  as  judicial  procedure  would  be 
necessary.^  On  the  other  hand,  it  was  held  that  by  the  certificate 
founded  on  the  practice  the  application  to  the  Sheriff  was  virtually 
brought  to  an  end  by  caution  having  been  found.^     Although, 

1  Tony  V,  Adam,  16  Nov.  1839^  F.O.  *  Fer  Lord  Jastice-Clerk  expressly, 

57,  2  D.  66,  12  Jur.  176.  and  per  Lord  Moncreiff  hy  impLcation. 

'  Kippen  v,  Oppenheim,  30  June  1846,  ^  Per  Lord  Cockbum  (Lord  Medwyn. 

8  D.  957, 18  Jur.  489.  absent). 
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there  having  been  no  judgment  on  the  point,  it  cannot  be  said  that 
the  law  is  clear  and  certain,  yet  there  seems  to  be  no  reason  to 
doubt  the  soundness  of  the  opinion  of  the  majority.  The  practice 
of  one  Sheriff  Court,  however  extensive,  could  not  create  usage, 
which  could  be  created  only  by  practice  almost]  general.  But 
even  if  there  had  been  usage,  it  may  well  be  deemed  that  it  could 
not  form  law,  for  an  act  of  the  Clerk  of  Court  cannot  without  the 
sanction  of  the  Judge  terminate  judicial  procedure. 


OHAPTEB    XXX. 

FOEFEITUEE  OP  HYPOTHEC. 

A  lessor  may,  either  before  or  after  sequestration,  by  dealing 
with  the  lessee  or  with  his  creditors,  by  mora^  or  acquiescence, 
forfeit  his  right  of  hypothec.  The  presumption  is  against  the 
forfeiture.  As  each  case  must  depend  on  special  matter,  no  precise 
rule  can  be  laid  down ;  but  there  are  important  illustrations. 

l^^.  It  has  been  held  that  a  landlord  by  taking  a  bill  for  his  rent  Taking  bill 
does  not  lose  his  right  of  hypothec.^  In  a  more  recent  case  this  '^'  ""*' 
principle  was  modified.  A  landlord  having  in  August  sequestrated 
parts  of  the  household  furniture  of  his  tenants  for  the  half-year's 
rent  due  at  the  preceding  Whitsunday,  the  agent  for  the  tenants 
granted  a  bill  to  the  landlord's  agent  for  the  precise  amount  of  the 
Whitsunday  rent,  on  an  agreement  that  further  proceedings  in  the 
sequestration  should  be  delayed.  The  bill  not  having  been  paid 
when  due,  the  effects  were  sold.  The  grantor  afterwards  paid  the 
bill,  and  required  the  proceeds  of  the  sale  to  be  consigned.  The 
question  was,  whether  the  landlord  could  take  these  proceeds  for 
the  Mwrtinmas  rent.  The  Court  held  the  bill  to  have  been  granted 
for  the  [406]  Whitsunday  rent,  for  which  sequestration  had  been 
issued,  and  that  the  tenants  and  their  agent  were  entitled  to  the 
consigned  proceeds.^ 

2(2,  A  landlord  who  had  consented  to  a  sale  of  his  tenant's  ConMnt  to 
effects  by  a  poinding  creditor  on  condition  of  being  paid  out  of  the  JJ^bSiiig. 
proceeds  the  rent  due  to  him,  and  who  in  consequence  did  not 
execute  a  warrant  of  sale  obtained  by  himself  under  a  sequestra* 

^  Swinton  v,  Stewart,  1776,  6  £.  S.        '  Stevenaon  v,  M.  and  A.  M'Calloch 
477.  ,  and  Niven^  26  May  1821^  1  S.  30. 
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tion,  was  held  (in  a  question  with  other  creditors  claiming  a  pari 

passu  preference  with  the  first)  not  to  have  abandoned  his  right  of 

hypothec  quoad  the  effects  poinded  and  sold.^ 

Pftymeiit  of        Sd,  Where  a  lessor  obtained  payment  from  a  cautioner,  his  right 

eutioiier.    ^  ^j^^  hypothec  is  sopited  in  himself,  inasmuch  as  he  must  assign 

it  to  the  cautioner.* 
jfora.  ^^K  Although  a  landlord's  security,  when  realised  by  the  war- 

rant of  sequestration,  remains  effectual  without  a  warrant  of  sale, 
he  may,  on  the  principles  of  common  law,  lose  his  privilege  by 
mora.^  What  delay  shall  be  considered  as  amounting  to  mora 
must  be  contingent  upon  special  matter.  There  is  one  case  by 
which  a  rule  may  be  approximated.  On  the  failure  of  the  lessee 
the  landlord  of  an  urban  subject  applied  for  sequestration.  Warrant 
was  granted,  and  within  three  months  from  the  term  of  payment  it 
was  executed  in  common  form.  Matters  then  lay  over  for  several 
months,  during  which  proposals  of  various  kinds  were  made  for  a 
settlement.  At  the  distance  of  six  months  the  landlord  applied  for 
a  warrant  to  sell,  and  was  opposed  by  other  creditors,  who  contended 
that  the  privilege  was  expired,  and  had  been  forfeited.  The  deci- 
sion was  that  the  landlord  having,  within  three  months  of  the  last 
term  of  payment  of  the  rent,  made  his  hypothec  over  his  tenant's 
furniture  effectual  by  sequestration,  he  was  entitled  to  his  privilege, 
as  it  appeared  from  the  whole  circumstances  that  no  delay  took 
place.*  The  data  for  here  overruling  mora  were — (1)  The  execu- 
tion of  the  sequestration  within  the  time  prescribed;  (2)  The 
lapse  of  three  months  only  from  the  end  of  that  time, — combined 
(3)  with  an  important  element,  that  during  the  interval  negotiations 
for  a  settlement  had  been  proceeding  throughout. 
.  And  5th,  A  case  occurred,  but  was  not  decided,  in  which  acqui- 

oenoein  esccuce  by  a  landlord  in  proceedings  encroaching  upon  his  right 
sob^  of  was  pleaded  as  a  forfeiture.  After  sequestration,  but  before  a  sale, 
hypothec  j^^  ^^^  allowed  the  furniture  to  be  removed  to  another  house 
without  asserting  his  right.  The  change  of  possession  (it  was 
maintained)  was  a  mid-impediment  sufficient  to  deprive  him  of  the 
right  conferred  by  the  sequestration.*  Neither  on  principle  nor 
precedent  was  the  landlord's  right  [407]  forfeited,  for  he  was 

1  Russel  and  Bamsay  v,  Cocbrane,  ^  M'Leod   &c,   v.  Thomson's   Crs. 

&c.,  19  Jan.  1831, 9  S.  304,  3  D.  and  A.  1805,  Hume  226. 

436.  *  Noticed  in  1  Bell  on  Leases,  392, 

*  Swp,  chap.  ii.  sec  3  of  this  book,  voL  Note,  without  names,  Nov.  1821.    The 

IL  p.  159.   .  statement  is  made  in  hypothetical  form; 

^2  Bell's  Com.  32.  but  it  is  presumed  that  it  embodies  the 

fieu^ts^  or  at  least  the  allegations. 
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entitled  within  three  months  to  enforce  it,  notwithstanding  a  change 
of  possession ;  and  forfeiture  is  not  presumed  from  the  removal  of 
the  subject.  If  the  rule  applies  before  sequestration,  a  fortiori  it 
applies  after  it. 


OHAPTEB    XXXL 

PEOCEEDINGS  WHEN  A  TENANT  ATTEMPTS  TO 
DEFEAT  HYPOTHEC  OR  SEQUESTRATION. 

An  attempt  may  be  made  to  defeat  the  hypothec  either  before 
or  after  sequestration.  In  the  former  case  it  may  be  dealt  with  as 
fraudulent  bankruptcy,  or  a  warrant  may  be  granted  to  imprison 
the  tenant  until  he  restore  the  subject-matter,  or  pay  its  value  if 
sold ;  and,  in  the  latter  case,  it  forms  the  delict  of  breach  of  seques- 
tration. 

Section  I. — Attempt  to  Defeat  Hypothec. 

If  the  tenant  attempts  to  defeat  the  hypothec  by  clandestinely  Petition 
removing  his  effects,  the  landlord  is  entitled  to  recover  and  retain  SLnTSr 
them  brevi  manu^  and  to  institute  summary  proceedings  for  the  ™!^]|°f 
punishment  of  all  concerned  in  the  delinquency.     Certain  tenants  ^W*^«-' 
having  formed  the  design  of  defeating  the  hypothec,  secretly 
thrashed  out  all  their  grain,  formed  the  straw  into  sacks  of  the 
appearance  of  unthrashed  corn,  and  with  the  assistance  of  other 
persons  carried  off  during  the  night  the  live  stock,  corn,  and  agri- 
cultural implements.     A  petition  and  complaint  by  the  landlord, 
with  the  concurrence  of  His  Majesty's  Advocate,  for  having  his 
tenants  and  their  accomplices  apprehended  and  tried  for  fraudulent 
bankruptcy,  was  decided  to  be  competent.^    In  a  subsequent  case 
a  petition  and  complaint  for  fraudulent  bankruptcy  against  tenants 
and  their  abettors,  for  having  clandestinely  carried  off  the  whole 
stock  of  sheep  and  cattle  for  the  purpose  of  disappointing  the  land- 
lord of  his  lawful  claim  for  rent,  was  held  to  be  a  competent  mode 
of  procedure.    But  the  complaint  was  in  the  actual  C6ise  dismissed 
as  irrelevant  by  reason  of  defect  of  precision.^ 

1  M'Alister  v.  J.  &  J.  Orr^  &c.^  21     .    '  McDonnell  v,  Cameron,  12  JnAe 
Feb.  1822,  F.C.  660, 1  S.  339.  1824,  3  S.  133. 
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[408]  Certain  effects  not  having  been  included  under  a  seques- 
tration were  subsequently  sold  by  a  subtenant.  An  application 
was  presented  by  the  landlord  concluding  for  a  warrant  to  appro* 
hend  him  and  haye  him  examined,  and  that  upon  the  facts  being 
admitted  or  proved  he  should  be  ordained  to  disclose  where  he  had 
concealed  or  disposed  of  the  produce  in  order  to  disappoint  and  de- 
fraud the  hypothec,  and  also  that  a  warrant  to  imprison  him  should 
be  granted  until  he  should  make  such  disclosure,  or  restore  the  pro- 
duce and  consign  the  value  of  a  part  which  had  been  sold.  The 
procedure  was  deemed  to  be  competent.^ 

Section  II. — ^Breach  of  Sbquestbation. 


iDiprisoii- 
ment  for 
breach  of 
seqaestm- 
tion. 


AppliettioD 

most  be  to 

Court 

gnntiiig 

aeqnestn- 

tioo. 


After  effects  have  been  sequestrated  a  legal  nexus  is  imposed, 
so  that  without  judicial  authority  no  one  is  entitled  to  meddle 
with  them.  If  any  one  do,  his  conduct  is  a  breach  of  sequestra- 
tion, which  is  to  be  dealt  with  as  a  delict,  and  punished  as  a  con- 
tempt of  Court.  If,  therefore,  it  be  proved  in  a  course  of  seques- 
tration that  the  tenant  has  carried  off  the  effects  sequestrated,  the 
Sheriff  may  summarily  imprison  him  for  contempt  by  breach  of 
sequestration  until  he  restore  the  effects  carried  off  or  find  caution 
for  the  rent.  A  judicial  examination  is  competent,  and  on  the 
result  of  it,  combined  with  circumstantial  evidence,  the  warrant 
may  issue.^ 

The  landlord,  or  the  assignee  of  his  hypothec,  complaining  of  a 
breach  of  sequestration  (in  the  actual  case  by  a  poinding  creditor 
of  the  tenant),  must  apply  for  redress  to  the  Sheriff  who  awarded 
the  sequestration,  and  whose  authority  has  been  contravened ;  and 
therefore  it  was  held  that  a  complaint  for  an  alleged  breach  of 
sequestration  granted  by  a  Sheriff  was  incompetent  before  the  Court 
of  Sessipn.^ 

But  although  the  Court  of  Session  will  not  entertain  a  complaint 
for  breach  of  sequestration,  they  will  deal  incidentally  with  such 
an  act  as  importing  a  delict.  Thus,  a  party  in  his  petition  for 
statutory  sequestration  inserted  a  prayer  for  liberation  from  prison 
under  the  Bankrupt  Statute  2  ajid  3  Vict.  c.  41,  sec.  17,  which 
authorised  the  Lord  Ordinary  to  grant  warrant  for  liberation  after 
hearing  any  objection  to  the  granting  of  such  a  warrant.  The  in- 
carcerating creditor  appeared,  and  objected  that  the  bankrupt  had 


1  Ooldie  V.  Oswald  and  Kennedy,  26 
Jan.  1839, 1  D.  426. 
'  >  Love  V.  Foster,  19  Jan.  1832,  11  S. 
280.    Bell's  Fr.  1244. 


'  Monro  v.  Robertson's  Tnu.  24  June 
1834,  F.C.  414, 12  S.  788,  6  Jnr.  444. 
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been  guilty  of  a  serious  breach  of  sequestration  for  arrears  of  rent. 
The  bankrupt  denied  the  allegation.  It  was  held  that  at  this 
early  stage  of  the  statutory  sequestration  the  [409]  prayer  for 
liberation  could  not  be  granted  under  the  circumstances.^ 

As  formerly  stated,  it  was  held  that  no  breach  of  sequestration 
had  been  committed  where  the  tenant,  without  having  applied  for 
judicial  authority,  used  a  portion  of  sequestrated  oats  for  the  main- 
tenance of  sequestrated  live-stock. » 

So,  a  tenant  made  an  application  to  the  SheriiBE  for  a  recall  of 
the  sequestration  of  his  furniture  in  security  of  current  rent. 
Pending  the  discussion,  and  before  the  Sheriff  had  pronounced 
judgment,  the  tenant,  without  intimation  to  the  landlord,  found 
caution  for  the  rent  and  expenses  in  the  hands  of  the  Clerk  of 
Court.  In  conformity  with  common  practice,  as  it  was  averred, 
the  tenant  obtained  from  the  Clerk  a  certificate  that  caution  ^'  had 
been  found  in  common  form,  loosing  the  within  sequestration, 
and  the  same  is  hereby  declared  to  be  loosed  accordingly."  The 
tenant  afterwards  removed  his  furniture,  and  the  landlord  pre- 
sented a  petition  praying  for  his  imprisonment  until  the  effects 
were  restored.  In  a  process  of  advocation  the  Court,  in  the  pecu- 
liar circumstances  of  the  case,  deemed  that  there  was  no  intention 
on  the  part  of  the  tenant  to  commit  a  criminal  breach  of  seques- 
tration ;  and  therefore  they  affirmed  the  judgment  of  the  Sheriff 
dismissing  the  petition ;  but  they  found  neither  party  entitled  to 
expenses.* 

By  the  1  Vict.  c.  41  (Sheriffs'  Small  Debt  Act),  sec.  20,  it  is  sheriff 
enacted,  "  that  if  any  person  shall  secrete,  or  carry  ofiF,  or  intromit  ^^  ^^^ 
with  any  poinded  or  sequestrated  effects  injraudem  of  the  poinding 
creditors  or  of  the  landlord's  hypothec,  such  person  shall  be  liable 
to  summary  punishment  by  fine  or  imprisonment,  as  for  con- 
tempt of  Court,  either  at  the  instance  of  the  private  party,  with 
or  without  the  concurrence  of  the  Procurator-Fiscal,  or  at  the 
instance  of  the  Procurator-Fiscal,  or  ex  proprio  motu  of  the 
Sheriff,  besides  being  liable  otherwise  as  accords  of  law." 

1  Muir  V.  Downie,  30  Nov.  1839, 2  D.     Gordon  v.  Snttie,  ut  «wp.,  chap,  xxix. 

166, 12  Jut.  212.  sec  2  of  this  book,  voL  ii.  pp.  419, 422. 

'  MUler  V,  Paterson  and  Ireland,  and        '  Eippen  v,  Oppenheim,   30  Jnne 

1846,  8  D.  957, 18  Jnr.  489. 
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LIEN,  AND  OTHER  SEOUBITIES  FOR  RENT. 


Ist^  Lien,  as  distinguished  from  hypothec,  has  not  in  modem 
times  been  explicitly  recognised  in  Scotland  as  a  right  existing 
[410]  between  landlord  and  tenant.  In  the  strict  acceptation  of 
the  term  it  may  not  be  deemed  applicable,  as  lien  imports  actual 
possession,  while  as  between  landlord  and  tenant  the  possession 
Dktioetion  of  the  former  can  be  constructive  only.  The  important  practical 
hypSiec?  difference  between  lien  and  hypothec  is,  that  in  the  former  the 
right  is  lost  when  possession  is  quitted,  and  that  in  the  latter  there 
is  a  power  of  recovery.  Indications  were  given  of  a  right  of  lien 
or  retention  as  vested  in  a  landlord  in  a  case  (formerly  cited) 
concerning  a  claim  over  the  household  furniture  of  an  agricultural 
tenant.  Some  of  the  Court  thought  that  the  landlord  had  a  right 
of  retention,  and  said  that  such  was  the  practice.  The  case  was 
not  decided  on  that  principle,  but  on  a  compromise,  in  which  the 
general  creditors  acquiesced.^  And  in  a  case  already  noted  the 
tendency  of  the  opinion  of  the  Court  strongly  is,  that  there  is  no 
practical  distinction  between  a  right  of  lien  and  a  right  of  reten- 
tion under  hypothec'  An  opinion  favourable  to  such  a  right  has 
also  been  indicated  in  a  book  of  authority.' 
Dilposition  2d,  A  disposition  of  certain  goods  retenta  possessione  by  the 
£  Mc^ty  tenant  to  the  landlord  in  security  of  rent  seems  to  have  been  a 
^'^^aSlF^  course  at  one  time  followed.*  In  modem  practice  it  is  unknown, 
and  its  utility  is  not  discernible.  If  the  goods  were  such  as  to  be 
included  under  the  hypothec,  the  transaction  was  needless  and 
inept ;  and  if  they  were  not,  it  would  not  be  available  against  the 
general  creditors.^ 

3d,  An  indirect  but  effective  security  is  possessed  by  the  land- 
lord by  reason  of  the  right  of  irritancy  and  removal  oh  non  solutum 
catumem,  in  terms  of  the  Act  of  Sederunt  of  14th  December  1756. 

And  4tt,  A  privilege  is  given  to  the  landlord  for  the  year's  rent 
of  the  house  in  which  the  tenant  dies.® 


Irritancy. 


Teumt 
dying. 


^  Aliflon  V.  Campbell's  Cis.,  1748, 
Mor.  6246,  and  tup.  chap.  zziv.  of  this 
book,  sec.  1,  voL  ii.  p.  371. 

>  Preston  t;.  Gregor,  26  June  1846,  7 
D.  942,  awpra,  voL  ii  p.  414. 

*  2  BelTs  Com.  29. 

«  Bowls  V.  Barclay,  1662,  Mor.  11,585. 

*  [See  to  the  contrary,  and  in  support 
of  the  doctrine  that  a  tenant  may  effec- 


tually, if  in  ffood  £Gdth,  sell  the  landlord 
his  stock  and  retain  possession,  the  pos- 
session being  accounted  the  landlord's, 
Orr's  Tr.  t;.  Tullis,  2  July  1870,  8 
Macph.  936.1 

*  3  Ersk.  IX.  43  and  Note,  Bell's  Pr. 
1405.  Lady  Dunipace  v,  Watson  and 
Vert,  1750,  Mor.  11,852. 
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OHAPTEB    XXXIIL 

SATISFACTION  AND  EXTINCTION  OF  EENT,  TOTAL 

OR  PARTIAL. 

The  constitution  of  rent  and  the  modes  of  enforcing  payment 
haying  been  discussed,  the  modes  of  satisfaction  and  extinction, 
[411]  total  or  partial,  shall  now  be  considered.  These  are — Ist^ 
Payment ;  2d,  The  loss  of  the  subject  in  whole  or  in  part ;  and  Sd, 
Prescription. 


Section  I. — ^Payment. 

Payment  must  be  made  honafde,  and  to  the  proper  party ;  and 
satisfaction  is  proved  by  discharges,  either  expressed  or  presumed, 
or  by  compensation. 

Bona  fide  payment  exists  when  the  tenant  pays  at  the  proper  Art.  i.— 
term,  and  to  the  party  to  whom  he  was  in  use  to  pay,  or  who  shews  ^J^^ 
authority  to  receive  payment.     Payment  "before  the  term,  there- 
fore, is  deemed  collusive  in  questions  with  the  landlord's  creditors 
or  singular  successors,  and  so  excludes  bonafides.^ 

Payments  were  held  to  be  bona  fide — let,  Although  the  land-  Pftyments 
lord  was  notoriously  guilty  of  treason,  but  there  had  been  nob^^^a^* 
sentence  of  forfeiture.*     2d,  So,   if  before  special  declarator  of-^ 
escheat.*    3cZ,  Payment  to  a  liferentrix  infeft  under  a  locality  by  a 
former  husband,  her  second  husband  having  died  a  rebel  after  the 
term  of  payment.*    4<A,  To  a  donatary  made  before  intimation  by 
a  creditor  to  whom  the  rent  had  been  assigned.*    5th,  To  an 
apparent  heir  who  let  the  land,  and  made  before  any  intimation  to 
the  tenant  of  a  decreet  of  preference  at  the  instance  of  a  life- 
rentrix who  was  infeft,^  and  to  a  second  son  as  apparent  heir,  the 
elder  being  supposed  to  be  dead.^    6th,  Payment  conformably  with 
the  landlord's  orders  made  before  the  conventional  term  was  held 

^  1  Stair,  xyiii.  3;  1  Bankt.  zxiv.  5-6;  *  Donatar  of  Steuart's  Liferent  v.  His 

3  Erak.  iv.  4;  Bell's  Fr.  662;  More's  Lady's  Tenants,  1624,  Mor.  1778. 

Notes,  cxxiv.  *  feennoway  v.  Mowat,  1638,  1  B.  S. 

^  Abbot  of  Balmerinoch  v,  Qrange  102. 

Durham,  1665,  Mor.  1777.  •  M^Gill   v.  Crawford,    1716,    Mor. 

•Blackburn  v.  Wilson,   1610,  Mor.  1783. 

1786.    Donatar  of  L.  Cleghom's   Es-  '  Tersie  v.  Burnett,  1711,  Mor.  1783. 
cheat  V.  Tenants,  1628,  Mor.  1787-8. 
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to  liberate  in  a  question  with  crediton,  who,  after  snch  payment, 
interpelled  the  tenant  before  that  term.^  7£A,  Payment  by  a  tenant 
to  his  landlord  after  an  adjadger  soed  him  in  an  action  of  mails 
and  duties,  bnt  did  nothing  for  seven  years,  when  he  raised  an 
action  against  the  tenant  for  paying  again  the  rents  paid  to  the 
landlord,  was  sustained  by  reason  of  mora^  8iA,  Payments  made 
by  tenants  to  a  landlord  after  a  sale  of  the  [4:12]  estate,  if  they  have 
not  been  cognisant  of  the  sale,  are  deemed  to  be  homa  fide.*  And 
9ih,  Payments  by  tenants  are  deemed  Aona  fide  after  the  landlord 
has  granted  an  heritable  bond  which,  although  intimated,  has  not 
been  followed  by  possession  or  a  demand  of  the  rents  by  the  credi- 
tor, or  although  the  creditor  has  taken  a  decree  of  mails  and  duties, 
if  he  has  allowed  it  to  remain  for  a  long  time  without  a  charge  or  a 
claim  against  the  tenant^ 

But  payments  were  held  not  to  be  Aona  fide—lst^  TVhen  made 
to  the  landlord  in  non-entry,  and  after  an  action  raised  by  the 
superior  against  the  tenants ;  for  their  remedy  was  a  multiplepoind- 
ing.*  2dj  Payment  to  a  party  heritably  infeft,  and  to  whom  the 
tenant  had  been  in  use  to  pay,  was  held  not  good,  because  the 
tenant  had  paid  two  years  immediately  preceding  the  year  in  con- 
troversy to  the  pursuer's  author.*  And  3cl,  Execution  of  a  summons 
of  mails  and  duties  puts  tenants  in  mala  fide  to  pay  to  any  other 
than  the  pursuer.    They  should  raise  a  multiplepoindingJ 

Payment  before  the  term,  or,  as  it  is  styled,  ^*  beforehand,"  was 
52^^*^  held  not  to  protect  against  an  arrester  when  made  by  the  tenant 
to  an  assignee  of  the  landlord.^  Nor  against  a  donatar.*  And  the 
same  applies  to  payment  made  to  a  rebel's  creditors  by  his  direc- 
tion.^® So,  such  payment  does  not  exempt  the  tenant  or  subtenant 
from  liability  to  the  landlord's  creditors  or  singular  successors.^^ 
And  payment  of  rent  to  a  factor  before  the  term,  and  after  the 
death  of  the  constituent,  was  not  sustained.^  Nor  will  such  pay- 
ment avail  the  tenant  in  whose  hands  the  landlord's  creditor  had 


not  to 


Whove 


^  York  Buildings  Co.  v.  Gkunden, 
1736,  Mor.  1784^  Elch.  Bona  vd  Mala 
Fides,  No.  2. 

*  Robertflon  v.  Oime,  1755,  5  B.  S. 
838. 

»  BeU's  Pr.  561. 

^  Gkurden  v.  Lindsay,  1757,  5  B.  S. 
855.  Bell's  Pr.  and  Moie's  Notes,  ut 
tfwp. 

^  y.  Annand  v.  Tenants  of  Elliston 
and  Scott,  1622,  Mor.  1777. 

*  Forterfield  v,  Ciinninghani,  1629, 
Mor.  1781. 

7  Home  V.  Tenants  of  Eello,  1666, 1 
B.  S.  522. 


«  Wilson  V.  WaiTOck,  1611,  Mor. 
10,022.  [Donbted  in  Davidson  v. 
Bovd,  in/ra.] 

*  Home  V.  Caimcross,  1602,  Mor. 
10,021.  L.  of  Clegbom  9.  His  Father's 
Tenants,  1628,  Mor.  10,022,  IRS. 
249. 

^  Donatar  to  Waidlaw's  Escheat  v. 
Brown,  1695, 1  R  S.  354. 

"  Lady  Traqnair  v.  Howatson,  1667, 
Mor.  10.024,  6221. 

"  Whittinghame  v.  Hatelie,  1650,  1 
B.  S.  474. 
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arrested  the  current  rents  before  the  term,  even  although  the 
arrestment  was  used  after  he  had  made  the  payment.^  * 

But  it  having  been  the  custom  of  a  certain  barony  that  the 
tenants  at  their  entry  paid  a  half-year's  rent,  and  so  all  along  half- 
aryear  beforehand,  payment  was  sustained  against  a  singular  suc- 
cessor, because  every  year  was  paid  within  itself ;  and  so  the  first 
year,  the  half  at  the  beginning  and  the  half  at  the  middle,  and 
subsequent  years  conform.^  The  question  arose  with  a  donatary. 
With  purchasers  or  creditors  the  tenor  of  the  contract  would 
govern,  and  [413]  could  not  be  derogated  from  by  local  custom. 
In  a  case  already  cited,  payment  after  the  legal  and  before  the 
conventional  terms  was  sustained  by  reason  of  special  matter.' 
But  in  a  more  recent  case  the  rule  was  applied  under  the  circum- 
stances that  a  tenant  paying  forehand  rent  bona  ^fide  to  a  factor 
who  then  managed  the  property,  with  power  to  draw  the  rents,  was 
not  liable  to  pay  the  rent  again  to  the  landlord.  A  person  died 
leaving  a  settlement  by  which  he  appointed  a  factor  to  manage 
certain  lands  and  draw  the  rents  until  the  return  of  his  son,  who 
was  abroad,  to  whom  the  lands  were  conveyed.  The  factor  let,  by 
missive,  a  portion  of  the  lands  for  four  years  from  Martinmas  1829, 
the  first  yearns  rent  to  become  due  at  the  Martinmas  following. 
Of  the  same  date  of  the  missive  the  factor  took  from  the  tenant  a 
bill  for  the  rent,  which  by  the  operation  of  a  renewal  became  payable 
at  eight  months.  The  bill  was  retired  when  due.  The  proprietor 
having  returned  to  this  country,  alleged  that  the  factor  had  not 
accounted  to  him  for  the  amount,  and  raised  an  action  against  the 
tenant  for  payment  of  rent  for  the  first  year's  possession.  It  was 
held  that  the  tenant  was  not  liable,  as  the  factor,  by  taking  fore- 
hand payment  of  the  rent,  had  acted  conformably  with  the  rules  of 
good  administration.^ 

[The  rule  that  forehand  payment  must  be  deemed  collusive  does  The  mie 
not  apply  in  a  question  with  a  trustee  for  the  landlord's  credi-^^"^^^ 
tors,  who  takes  his  estate  tanium  et  tcUe  as  it  was  in  his  author,  ^^^  ^ 
and  therefore  subject  to  equities  which  might  not  have  affected  a 
purchaser  or  special  assignee.    Therefore,  a  payment  made  in  good 
faith  on  29th  October,  to  a  landlord  who  was  sequestrated  under 
the  Bankruptcy  Act  on  9th  October  thereafter,  was  held  to  protect 
against  a  claim  for  second  payment  of  the  Martinmas  rent  at  the 
instance  of  the  trustee  in  the  sequestration.*] 

Some  of  the  Books  contain  a  dictum  that  citations  or  arrest- 

1  3  Erak.  iv.  4.  *  Haggart  v.  Miller,  29  May  1838, 16 

*  E.  of   Lauderdale  v.    Tenants   of  S.  1068,  10  Jar.  439,  F.C.  723. 

Swinton,  1662,  Mor.  10,023.  «  [Davidson  v.  Boyd,  6  Nov.  1868,  7 

>  York  Buildings  Co.  t;.  Garden,  tit  Macph.  77.] 

tup. 
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ments  upon  the  titles  of  singular  successors  do  not  put  tenants  in 
•  mala  fide  to  pay  to  their  former  landlord  till  the  titles  be  judicially 

produced.^  But  this  doctrine  has  been  justly  doubted,  on  the 
ground  that  bona  fides  cannot  depend  on  nice  distinctions.' 
Throughout  the  doctrine  of  bona  fides,  dicta  may  be  noticed  as 
indicating  principle,  and  decisions  may  be  adopted  as  illustrations ; 
but  in  practice  each  case  must  depend  upon  the  special  evidence 
by  which  the  party  pleading  bona  fides  attempts  to  establish  its 
existence. 

Art  s.^  A  discharge  of  rents  may  be  either  direct  or  presumed.    The 

*^^  former  exists  where  the  tenor  applies  to  specific  sums  and  specific 
periods ;  and  the  latter  where,  by  reason  of  a  certain  number  of 
consecutive  discharges,  all  anterior  claims  are  deemed  to  have  been 
satisfied. 
BeeeiptB  1^^  DiRXOT  DiscHABGE. — By  the  usage  of  Scotland,  made  law 

^^^^  by  decisions,  a  receipt  and  discharge  to  a  tenant  for  rent,  however 
^rf*"-  large,  need  not  be  a  probative  writ,  subscription  being  sufficient.' 
The  form  and  tenor  of  such  receipts  are  simple,  as  they  contain  no 
[414]  narrative — ^merely  acknowledge  payment  and  discharge.*  Ist^ 
A  discharge  by  a  landlord  was  sustained  against  him  though 
neither  holograph  nor  having  witnesses.^  2(2,  A  discharge  was  held 
valid^although  wanting  the  writer's  name  and  witnesses,  the  sub- 
scription having  been  acknowledged.®  3(i,  A  factor's  holograph 
discbarge  without  witnesses  was  sustained  as  sufficient  to  found 
the  landlord's  recourse  against  the  factor's  cautioner,  and  by  neces- 
sary consequence  was  good  to  the  tenant.^  4^A,  A  fair  account  in 
a  factor's  handwriting,  although  not  subscribed  by  him,  wherein  a 
bill  was  entered  as  paid,  being  in  the  tenant's  hands,  was  sustained 
as  probative  of  a  payment.*  5th,  A  factoids  holograph  account- 
book,  though  neither  subscribed  nor  regularly  kept,  was  held 
sufficient  to  exoner  tenants.^ 

But  6<A,  A  discharge  not  holograph  or  otherwise  probative  was 
deemed  valid  only  against  the  landlord,  and  not  against  third 
parties.  In  conformity,  such  a  discharge  was  held  not  to  be  valid 
against  the  landlord's  assignee  unless  in  fortification  thereof  the 

1 1  Stair,  zviiL  3;  1  Bankt  zziv.  5.  «  A.  v.  Cunnmghain,  1684, 2  B.  S.  66. 

s  Stair,  ^  tup.,  Note  h  (by  Brodie).  ^  Holbom  v.  Mayne,  1687,  2  B.  S. 

»  3  Ersk.  ii.  23;  Tait's  Law  of  Evi<L  109. 

116.  •  Ainsly   v.  Chifiholm,  1696,    Mor. 

*  2  Jurid  Styl.  426.  12,626. 

fi  Schaw    V,    Tenants,    1667,    Mor.  »  Watson    v.    Brown,    1710,    Mor. 

16,966.    Preston  v.  Scott,  1667,  Mor.  12,628;    and    Fletcher   of   Aberlady> 

16,967, 11,397.    Boyd  v.  Storrie,  1674,  noted  in  preceding  case. 
Mor.  16,968,  12,466-8.    Glendinning  v, 
Qlendinning,  1686,  Mor.  9213. 
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delivery  of  the  rent  to  the  cedent  before  intimation  were  proved.^ 
Ithf  It  was  held  that  the  scroll  of  a  new  lease  by  a  minor,  bearing 
an  approbatory  indorsation  subscribed  by  him  in  favour  of  a  tenant 
who  had  possessed  under  a  lease,  but  on  which  scroll  no  possession 
had  taken  place,  did  not  aiSord  a  defence  to  the  tenant  against  pay- 
ment of  the  rent  due  under  his  former  lease.^ 

And  8thy  There  is  a  case  which  participates  both  of  direct  and  Pentiaiidv. 
presumed  discharge,  but  which  may  more  properly  be  included  ^M^cutivo 
under  the  former.  A  person  had  become  liable  for  arrears  of  rent  "*ceipt8. 
due  by  a  tenant.  A  demand  was  made  by  the  landlord  for  a  cer- 
tain half-year's  rent  as  in  arrear.  The  person  produced  a  receipt 
for  the  rent  claimed,  and  a  series  of  consecutive  receipts  for  each 
term  of  the  thirteen  years  succeeding,  in  none  of  which  there  was 
any  reservation  of  a  claim  for  rent.  During  these  thirteen  years  no 
intimation  had  been  made  to  him  by  the  landlord  that  the  disputed 
portion  of  the  rent  remained  unpaid.  In  a  process  of  multiple- 
poinding  a  claim  was  made  by  the  landlord.  He  offered  to  prove 
kahili  modo  that  for  the  rent  claimed  a  bank-draft  had  been  given 
which  had  been  dishonoured,  and  that  the  rent  was  still  resting- 
owing.  It  was  held  that  the  landlord  was  not  entitled  so  to  prove, 
[415]  because  he  could  not  object  to  his  own  receipts,  and  the 
delay  in  giving  intimation  of  non-payment  was  deemed  to  operate 
materially  against  him.' 

According  to  the  rule  hitherto  recognised,  payment  of  rent  Payment  to 
under  a  written  lease  can  be  proved  only  by  a  written  discharge  bt^JSt^i 
or  by  oath.*    On  an  analogous  principle,  it  was  held  that  a  com-  ^^' 
mand  to  tenants  to  pay  their  rents  to  certain  persons  diiSerent  from 
the  recognised  proprietor  could  be  proved  only  in  the  same  way.^ 
So,  the  quantity  of  a  house-mail,  alleged  to  extend  to  400  merks 
yearly,  was  deemed  proveable  only  by  writ  (as  former  discharges, 
Ac.)  or  oath  of  party.*    But  delivery  of  corns,  cattle,  &c.,  by  aanias 
tenant  in  satisfaction  of  his  rent  may  be  proved  by  witnesses  ^"*^ 
even  against  an  arrester,^  which  proceeds  upon  the  principle  that 
witnesses  are  admissible  to  prove  the  intromission  with,  or  the 
receipt  of,  any  fungible  except  money.®     In  one  case  the  Court 
seems  to  have  held  that  the  payment  of  money  rent,  apparently 
under  written  leases,  might  be  proved  by  witnesses  to  the  amount 

^  Bruce  v.  Buchan,  1684,  Mor.  12,609.  Evid.  336-6.     Job  v.  Kerr,  1624,  1  B. 

*  Pentland  v.  Scott,  &c.,  3    March  S.  21. 

1829,  7  S.  620;  aff.  16  Feb.  1831,  6  W.  »  A  v.  B,  1634,  Mor.  12,397. 

and  S.  28.  *  Dawling's  Bairns  v.  L.  Bidmerinoch, 

3  D.  of  Buccleuch  v.  M'Turk,  26  June  1627,  Mor.  12,407. 

1846,  7  D.  927,  17  Jur.  483.  ^  Bennett  v,  Foulden,  1629,    Mor. 

«  Balfour  366,  c.  xziL;  Tait's  Law  of  12,360. 

^  Taif  B  Law  of  Evid.  318. 


or 
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fying  or  extinguishing  rent.^  In  some  cases  retention  is  a  security 
merely  for  the  performance  of  a  counter  obligation ;  but  in  others 
it  is  the  mode  in  which  compensation  is  made  effectual.  Compen- 
sation and  retention,  therefore,  are  often  combined,  and  doctrine 
applicable  to  the  latter  is  frequently  applicable  to  the  former. 
The  parties  who  can  or  cannot  plead  compensation  in  extinction  of 
rent,  and  the  debts  against  which  it  can  or  cannot  be  pleaded, 
shall  be  discussed. 

Art  i.~  The  ordinary  rule  obtains  that  the  parties  must  be  debtor  and 

eon  or  can.  Creditor  to  each  other ;  and  therefore  compensation  on  the  lessee's 
JIJJl^Jj^l  P^^  ^11  ^^^  extinguish  rent  due  to  a  party  who  does  not  represent 
fioH,  the  lessor,  as  if  he  be  a  singular  successor  or  a  preferable  creditor. 

Compensation  was  allowed  against  an  executor-creditor  for  claims 
of  stipend  made  against  tenants.^  But  an  adjudger-infeft  having 
pursued  for  mails  and  duties,  compensation  was  not  sustained  to 
the  tenant  upon  a  debt  due  to  him  by  his  landlord,  against  whom 
the  adjudication  was  led«^  So,  in  a  similar  action  by  an  annual- 
renter  against  a  tenant,  compensation  on  a  bond  by  the  landlord 
was  pleaded  with  relation  to  the  rents  due  before  citation.  This 
plea  was  overruled,  and  the  Court  held  that  compensation  cannot 
be  sustained  against  a  prior  infeftment  for  bygone  rents,  the  same 
being  in  medio.^  And  an  assignee  to  rents  suing,  and  the  tenants 
pleading  compensation  on  a  bond  of  caution  for  the  landlord,  and 
also  upon  a  debt,  compensation  was  not  allowed  as  to  rents  due 
after  intimation.'  Tenants  having  paid  their  rents  to  the  landlord 
after  they  had  been  arrested  by  his  creditor,  were  some  years  after- 
wards obliged  to  repay  them  to  the  arresters.  In  the  interim  the 
creditors  had  again  arrested,  and  in  a  forthcoming  the  Court  over- 
ruled the  plea  for  the  tenants,  that  by  payment  to  the  landlord  of 
the  rents  arrested  they  became  creditors  to  him,  and  had  a  right 
to  retain  the  subsequent  rents.®  The  Court  refused  to  ,allow  a 
tenant  retention  out  of  his  rent  of  the  expenses  in  suspending  in  a 
multiplepoinding  against  the  landlord's  creditors;  but  reserved  to 
[422]  him  retention  against  the  landlord  as  to  the  rent  of  the 
following  year.^ 

As  compensation  was  held  not  to  be  pleadable  by  a  factor 

^  Supra,  chap.  ix.  sec  3  of  this  book,  '  Laird  Bowhill  v,  Jackson,  1709, 

voL  iLp.  280.  Mor.  2612. 

3  M'&eth  V,  Kennedy,  1685,  Mor.  *  Miller   v.    Meldrum,    1756,  Mor. 

2616.  2618. 

^  Clark's  Cis.  v.  Dewar,  1697,  Mor.  '  Anderson  v,  Gordon  and  hiB  Credi- 

2656.  tors,  1703,  Mor.  4031. 

^  York    Buildings    Co.  v,  Buchan, 
1733,  Mor.  2660. 


B.  V.  a  xxxm  s.  n.]  BENT— CX)MPBNSATION.  449 

• 

against  a  claim  by  a  t^nant,^  so,  e  converso,  a  tenant  could  not  com- 
pensate by  a  claim  against  a  factor.  But  the  tenant  of  a  house 
belonging  to  a  person  who  became  bankrupt  was  held  entitled  to 
retain  the  rents  in  payment  of  a  debt  due  to  himself,  but  not  in 
payment  of  a  bill  due  by  the  bankrupt  to  a  company  of  which  the 
tenant  was  a  partner,  indorsed  to  him  after  the  bankruptcy.^  So, 
a  tenant  being  a  creditor  of  his  landlord,  and  possessing  under  a 
stipulation  that  he  was  to  retain  the  rent  in  liquidation  of  the  debt, 
was  held  entitled,  in  a  question  with  an  heritable  creditor  pursuing 
an  action  of  mails  and  duties,  so  to  apply  the  rents  actually  become 
due  prior  to  citation.*  But  in  an  action  relative  to  rents  of  other 
parts  of  the  same  property,  and  to  become  due  at  the  Martinmas 
subsequent  to  the  serving  of  the  summons,  the  Court  overruled  the 
defence  of  the  tenant  that  his  agreement  with  the  proprietor  was 
for  a  forehand  rent,  and  that  the  whole  year's  rent  down  to  Martin- 
mas had  already  been  extinguished.^ 

The  ordinary  rules  relative  to  quality  and  liquidation  are  applic-  Art «.— 
able.     In  conformity,  it  was  held  that  a  decreet  for  a  house-rent  offoitut 
could  not  be  suspended  on  the  plea  of  compensation  founded  upon  ^^^^ 
the  tenant's  right  of  retention  of  an  annualrent  wherein  he  was  ^^  ***" 
infef t  forth  of  the  tenement,  he  having  no  decreet  for  poinding  the  pleaded. 
ground  or  personal  decreet  against  the  heritor  or  liferenter.^    So,  a 
claim  for  rent  was  held  not  to  be  elided  by  an  extrinsic  exception 
of  compensation,  that  the  defender  had  furnished  the  pursuer  with 
certain  commodities.^     And  the  rule  that  compensation  is  not  ad- 
missible by  alleged  illiquid  claim  of  damages  is  fixed.^    As  already 
noted,  compensation  is  allowed  for  monies  expended  on  meliora- 
tions and  repairs.*     But  in  an  action  for  rent  the  plea  of  compen- 
sation was  overruled  where  it  appeared  that  by  his  lease  the 
tenant  had  agreed  to  accept  a  deduction  of  a  certain  sum  annually 
in  full  of  all  repairs,  and  that  this  sum  had  been  allowed  him.^ 

On  this  subject  there  are  three  cases  which,  although  of  aSpedai 
special  [423]  nature,  require  notice—  ^^'^^ 

Firsts  B  let  half  of  his  lands  to  G,  who  assigned  the  lease  to  D.  Campbdi «. 
At  the  date  of  the  assignation  B  gave  an  heritable  bond  to  D  for  ^^"'*^«**' 

^  Ferguson  v.  Mnir,  1711,  Mot.  2669.  ^  A  v,  Simpeon,  or  Simpeon  v.  A, 

s  CauTin  v.  Bobertaon,  1783,  Mot.  1628.  Mor.  13,240, 12,460. 

2581.  ^  thm  V.  Craig,  12  Nov.  1824,  3  S. 

^Elmsliev.  Grant  and  Maclean,  1830,  274.      Mowat  v.  Denholm,  29    Nov. 

S.  200.  1828,  7  S.  88.     Johnston  v,  Inglis,  28 

«  Binny  v.  McLean,  eo  die,  %b.  Jan.  1832, 10  S.  260,  5  D.  and  A.  47. 

•  Hamilton  v.    M'Gartenay,    1611,  ^  Hodge  v.  Brown,  tU  sup. 

Mor.  2631.  •  Johnston  v.  aeghom,  7  Feb.  1824. 
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a  certain  stun  payable  at  a  certain  term  when  the  lease  was  to 
expire,  with  an  obligation  to  infeft  in  a  certain  annualrent  out  of 
the  lands,  redeemable  at  the  said  term,  with  a  power  to  retain  the 
annualrent  out  of  the  tack-duty.  The  lease  and  heritable  bond 
were  afterwards  assigned  to  E.  A  purchaser  of  B's  lands  objecting 
on  account]  of  encumbrances,  declined  to  receive  from  E  payment 
of  the  surplus  tack-duty  over  his  annualrent.  The  purchaser  was 
ultimately  found  liable  in  payment  of  the  price  and  annualrents, 
and  in  a  decree  of  ranking  of  Ks  creditors  E  was  ranked  for  the 
principal  sum  due  to  him  by  the  bond.  The  purchaser  insisted 
that  the  surplus  tack-duty,  being  a  clear  liquid  debt  due  by  him, 
ought  to  be  imputed  yearly  in  extinction  of  the  principal  sum  in 
the  bond,  and  of  a  personal  debt  due  to  him  by  B.  The  Court 
found  that  the  "  surplus  rents,  after  deduction  of  the  annualrents 
due  to  E,  can  only  apply  in  extinction  of  the  debts  in  his  person 
as  at  the  date  of  the  decree  of  ranking/'^ 
Blair  9.  Second^  A  factor  raised  a  summary  process  of  sequestration 

^'^^  against  a  tenant  for  arrears.  The  tenant  consigned  the  money, 
but  pleaded  compensation  on  a  bill  granted  by  the  proprietor. 
The  counter  plea  was,  "  that  not  being  a  liquid  claim  it  was  in- 
competent to  enter  into  any  question  relative  to  it  in  the  actual 
process.''  The  Sheriff  being  satisfied  that  the  factor  had  agreed  to 
waive  the  objection  in  form,  provided  it  could  be  shewn  that  the 
bill  was  resting-owing,  ordered  production  of  written  evidence. 
The  Court  of  Session  affirmed  the  judgment.' 
Clerk  r.  And  Third,  In  a  pursuit  for  the  rent  of  a  house  prescribed 

^^^-       qtioad  modum  probandi  by  witnesses  and  referred  to  the  defender's 
oath,  he  having  deponed  that  it  was  not  resting-owing,  but  that 
payment  thereof  was  made  by  a  third  person's  allowing  the  like 
sum  to  the  pursuer  on  account  thereof,  which  the  deponent  allowed 
to  that  third  person  at  counting,  the  Court  found  the  quality  in 
the  oath  intrinsic;  and  consequently  this  circuitous  course  was 
sustained  and  the  defender  assoilzied.' 
Compentt-        The  rule  applies  where  the  tenant  having  claims  against  the 
ti^^eaded  landlord  the  latter  pleads  compensation  on  alleged  counter  claims, 
teuuifi      A  landlord  on  the  expiration  of  a  lease  took  delivery  of  the 
tenant's  stock  at  a  price  fixed  by  mutual  valuators.    When  the 
delivery  was  taken  no  intimation  was  made  by  the  landlord  to 
the  tenant  that  he  had  any  claims  against  him.     Afterwards  the 
landlord  refused  to  pay  the  price  of  the  cattle,  on  the  allegation 

# 

1  Campbell  v.  Carrathen,  1757,  Mot.        *  Blair  v.  Bobson,  7  June  1822, 1  S. 
App.  Tack,  No.  1.  470. 

»  Clerk  V.  Dallas,  1711,  Mor.  13,213. 
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that  the  tenant,  as  judicial  factor  on  the  estate,  had  drawn  rents 
for  the  former  proprietors  which  truly  belonged  to  him.  The 
tenant  having  [424]  sued  for  payment  of  the  price  of  the  cattle^ 
the  landlord's  plea  of  compensation  on  the  alleged  illiquid  claims 
was  overruled.^  So,  an  outgoing  tenant  rendered  to  the  land- 
lord a  detailed  account  of  certain  claims  for  which  he  received 
credit.  He  appended  to  the  account  a  receipt  for  the  sum  con- 
tained in  it, ''  as  the  amount  of  my  claims  as  outgoing  tenant  of 
the  farm  of  0.  And  the  said  (landlord)  is  hereby  discharged  of 
said  claims  accordingly/'  In  a  conjoined  action,  by  the  land- 
lord and  counter  action  by  the  tenant,  it  was  held  that  the  docu- 
ment was  a  specific  discharge  applicable  only  to  the  particular 
items  to  which  it  was  appended,  and  did  not  imply  an  abandon- 
ment of  any  other  claims  which  the  tenant  might  have  against 
the  landlord.  > 


Section  III. — ^Extinction  ob  Dimintition  of  Bent  by  the  Total 
OB  Pabtial  Loss  of  the  Subject,  ob  by  Befusal  of  Pos- 
session. 

The  right  to  rent  may  be  extinguished  by  the  total  or  partial 
loss  of  the  subject  let,  or  by  refusal  of  possession  to  the  lessee 
(either  permanently  or  temporarily)  either  in  whole  or  in  part. 

Where  the  subject  let  is  totally  destroyed  by  causes  not  within  Art  i.— 
the  contemplation  and  beyond  the  control  of  the  parties,  the  con-^^^Jl^ 
tract,  and  consequently  the  claim  for  rent,  ceases,  and  if  there  be  3f^  «^ 
a  partial  injury  or  diminution  there  must  be  a  corresponding  de- 
duction of  rent.     This  equitable  doctrine,  recognised  by  the  laws 
of  Bome,*  of  the  Continent,*  and  of  England,*  forms  the  rule  of 
the  law  of  Scotland.®    In  practically  applying  the  rule,  fact  and 
law  must  in  each  instance  be  so  closely  combined  that  it  is  diffi- 
cult to  state  general  maxims.     Inquiry  is  necessary  before  it  can 
be  ascertained  whether  the  cause  of  loss  is  either  in  kind  or  degree 
such  as  to  create  the  exemption,  and  the  investigation  is  still  more 


^  M'Ciae  V.  Qoidon,  1  Jime  1842,  4 
D.  1310, 14  Jut.  423. 

>  M.  of  Tweeddale  v.  Hume,  26  May 
1848,  10  D.  1064. 

'  Dig.  lib.  xix.  tit  iL  L  15,  sees.  2.  3, 
4,  5  ;  L  25,  sec  6;  Yoet.  ad  Pand.  lib. 
xix.  tit  iL  aecs.  24,  26;  Hein.  ad  Pand. 
lib.  xix.  tit  iL  sec  323. 

*  Inat.  of  Law  of  Spain,  by  Del  Rio 
and  Bodiigoez,  226 ;  Inst  of  Civ.  Law 


of  Holland,  by  Van  der  Linden,  240 ; 
Pothier,  Contrat  de  Looage,  No.  74,  pp. 
44-46 ;  Code  Civil^  vol  li.  p.  348,  art 
1722 ;  Codice  Civile  Romane,  torn.  ii. 
pp.  1299  e  301-2. 

ft  Wood&ll's  LandL  and  Ten.  332. 

*  1  Stair,  XX.  2,  3 ;  3  Mackenzie's 
Inst.  iiL  6 ;  1  Bankt.  xx.  13-18, 2  Bankt 
ix.  24;  2  Exak.  vL  41;  Eames'  Piinc. 
Equit  243-6. 
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requisite  where  the  loss  is  partial^  and  where  not  exemption  but 
dednction  is  claimed,  becaose  the  calculation  depends  upon  the 
complicated  results  of  actual  loss  and  prospective  diminuticm  of 
profit  But  there  are  principles  which  afford  daia  for  approxi- 
mating to  specific  ndes.^ 

[425]  l9tj  Where  the  loss  is  occasioned  by  natural  or  artificial 
fiUiiim,  ^iiui,^^  which  the  lessee  could  not  contemplate  at  all,  or  which  are 
contrary  to  probability,  or  which  may  be  accidentally  inherent  in 
the  subject,  the  lessee  is  entitled  to  exemption  or  deduction. 
These  causes  may  be  natural,  as,  with  relation  to  agricultural 
subjects,  permanent  sterility,  storm,  or  inundation ;  to  fisheries,  a 
change  of  the  stream,  or  migration  of  the  fish ;  in  minerals,  ex- 
haustion, or  the  occurrence  of  impenetrable  strata ;  or  they  may  be 
artificial,  as  fire,  the  fall  of  a  neighbouring  house,  a  foreign  enemy, 
or  a  mob. 

2dy  Exemption  or  deduction  may  be  claimed  although  the 
sterility  or  vastation  be  not  total,  if  it  be  what  is  termed  plus  quam 
tolerabHe.  No  definition  of  this  phraseology  is  given  either  in  the 
Boman  or  Scotch  Law ;  but  the  common  opinion  is  said  to  be  that 
the  tenant  is  liable  for  the  rent  if  the  produce  exceeds  the  expense 
of  production.*  On  this  topic  there  is  much  learning  in  the  works 
of  the  Civilians,  but  too  subtle  to  be  useful. 

3(2,  The  principle  has  been  recognised,  that  an  abatement  is  to 
be  given  for  sterility  during  one  or  more  years  of  the  lease,  without 
regard  to  the  returns  during  previous  or  subsequent  years ;  for  the 
dictum  of  Stair  was  adopted,  that  'Hhere  are  as  many  locations  as 
there  are  years.*'  In  two  modem  treatises  it  has  been  well  said 
that  the  soundness  of  this  principle  may  be  deemed  to  be  very 
doubtful,  because  the  contract  of  location  is  one  of  hazard,  by 
which,  proceeding  on  averages,  the  lessee  takes  his  chance  of  the 
advantages  and  disadvantages  which  may  accrue,  not  as  emerging 
from  year  to  year,  but  throughout  the  whole  years  of  the  series  of 
which  the  currency  consists.*  The  doctrine  indicated  in  this  limi- 
tation may  be  elicited  from  certain  cases  relative  to  the  amount  of 
liability.*  But  it  has  been  justly  said  that  a  distinction  must  be 
taken  between  sterility  and  devastation  from  natural  causes,  and 
devastation  by  public  calamity,  because  the  tenant  does  not  under- 
take the  risk  of  the  latter,  and  as  the  loss  ought  to  fall  on  landlord 

1  These  rules  are   gathered  firom  a        *  Bell's  Pr.  1208;  More's  Notes,  zcv. 
comparison  of  the  authorities  already        '  Sharpe's  Factor  v.  Lord  Monooddo^ 
citea  with  the  decisions  to  be  hereafter  and  Henot's  Hospital  v.  Angus,  tU  in- 
cited, fra,  and  Bayne  v.  Walker,  8  July  1815, 

<  S  Ersk.  tL  41.  3  Dow  833. 

»  1  Stair,  XV.  3. 
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and  tenant  alike,  a  corresponding  abatement  ought  to  be  given  for 
the  years  to  which  the  loss  is  applicable.^ 

^th,  The  cause  of  loss  must  not  be  such  as,  although  natural, 
can  be  deemed  to  have  been  in  the  contemplation  of  the  lessee 
when  he  contracted.  The  gradual  deterioration  of  the  soil  short  of 
sterility,  blight,  insects,  injury  by  rain  after  reaping,  decay  of  fruit 
trees,  or  similar  causes,  does  not  operate,  although  they  may  not 
only  prevent  profit  but  exhaust  capital.  Increase  of  depth,  or 
accumulation  of  water  in  a  mine,  does  not  give  liberation  or  abate- 
ment to  the  lessee,  [426]  although  the  addition  to  the  expense  of 
working  should  create  positive  loss.  A  lessee  of  fisheries  is  not 
exempted  although  the  adjoining  proprietors,  exercising  their 
known  legal  rights,  erect  works  which  may  injure  the  fishery. 

And  5th,  Loss  arising  from  the  abandonment  of  a  neighbour- 
ing market,  or,  conversely,  from  a  greater  supply,  or  from  a  super- 
venient law  or  judicial  determination,  does  not  come  within  the 
exemption. 

There  is  a  series  of  decisions  in  accordance  with  these  maxims.  Casea  u  to 

First  Where  lands  were  overblown  with  sand,  renunciation  of  and  steroity 
the  lease  or  diminution  of  rent  was  held  admissible.*    An  inun-  jj^^ 
dation  which  carried  away  the  lands  and  adjected  them  by  alluvion  ««»««• 
to  the  opposite  side  of  a  river  was  deemed  to  operate  extinction ; 
but  inundation  does  not  liberate  unless  the  sterility  be  total/    In 
the  latter  case  a  deduction  is  exigible.    Where  com  was  destroyed 
by  an  uncommon  storm  of  hail,  so  that  the  produce  was  no  more 
than  sufficient  to  pay  the  expense  of  seed  and  labour,  tenants  were 
found  liable  in  no  rent  for  that  year.*    Destruction  by  rabbits 
kept  by  the  landlord  was  deemed  a  relevant  ground  of  liberation 
and  abandonment  of  the  contract  where  the  produce  was  no  more 
than  sufficient  to  defray  the  cost  of  production.^ 

The  same  general  doctrine  has  been  applied  to  minerals.  Thus,  Mm«r»ii. 
where  in  a  lease  of  a  colliery  the  coal  ceased,  or  the  mine  was  ab- 
solutely sterile,  it  was  held  that  no  rent  was  due  ;^  and  insuperable 
physical  impediments  were  deemed  relevant  grounds  for  ceasing 
from  working  coal.^  So,  a  tenant  finding  he  could  not  work  coal 
except  at  a  ruinous  loss,  applied  to  the  curator  bonis  of  the  pro- 
prietor for  a  reduction  of  rent;  he  having  refused  by  reason  of  want 

^  Bell's  Pr.  ut  9wp.  ^  E.  of  Kinnool  v.  Richmond,  27  May 

«  Lindsay  V.  Home,  1612,  Mor.  10,120.  1829,  F.C.  937,  7  S.  664. 

»  Futt  V,  Lord  Ruthven,  1671, 2  B.  S.  •  Wilson  v.  Mader,  1699,  Mor.  10,125. 

IK)4.  Murdoch  v.  FuUerton,  12  Feb.  1829,  7 

^  £.  of  Eglinton  and  Curatois  v.  Ten-  S.  404. 

ants,  1742,  Mor.  10,128,  Elch.  Tack,  ^  Edmonstone  v.  Preston,  1675,  Mor. 

No.  a  15,172.    Gray  v.  Hogg,  1706,  4  B.  S. 

635. 
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n.i^T'A  tk>  r*rjx,**,  hr  a  E.lr.;r.z  *tz^jrLZfshr.  gr*E.*^  warTir.t  to  tte 

fc^i^/k  /r.r*v,f  f/>  ii.\K,h  %.  z^hsu  t^ii',\.\z^^    ^\\  wL-ere  a  clAT:ae  in  a 

j,^»^        y/..r.':r4l  I^.iw^  pr^Tl  :i,»i  iLu  tL^  I<;:a««  iL:"::!!  cciae  to  an  end  when 

tf,^  ^//iU  v<i:r^  work'rd  o*:t.  or  be  fc^Ld  TinworrALIe  to  pnft  on  ex*- 

f/iin^ti^n  Kj  Ay,r/*pf:nf:Lt  jK^rvyf,^,  or  an  oTersnian  if  they  direre<L  it 

w^  h^,Id  th;^t  it  w;m  not  a  rel^raLt  <kff;nce  to  an  action  for  arrears 

of  r*;r.t  that  t\,h  '//^l  had  lifren  worked  oct  or  waa  not  workaMe  to 

profit.     It  w^  lai'i  down  that  it  is  the  tenant's  dntj,  if  he  finds 

th';  f'/^l  worked  orjt  or  not  profitable,  to  take  the  initiative,  ic,  to 

\ui\jf0%tM  th;=it  he  UiU'JidM  to  abandon,  so  that  the  true  state  of 

ttiHU/'tn  f/iaj  >ie  aj|/:ertAined  an  appointed  by  the  lea«e." 

CP>M««,         fin  nu\r^^'fin':rii  ca«es  the  qnfr^tion  was  discussed,  but  not  deter- 

s^^riMk-  Wiin^'d,  by  the  Court  of  Ses^jion,  whether  the  right  of  the  tenant  to 

l9$9.ismr4,  af,^y,don  a  Ifca^e  on  the  ground  of  sterility  applies  to  mineral  leases. 

In  one  of  tbe^^  caH^;s,  however,  it  waa  laid  down  in  the  House  of 

I>/rds  that  the  tnie  drxrtrine  is  that  expressed  by  Lord  Stair,  viz., 

tbat  ihf'.rft  is  a  peril  or  risk  undertaken  by  the  tenant — that  he  is 

at  tb^5  rink  of  the  quantity  or  value  of  the  subject-matter,  but  not 

at  th^9  rink  of  t)je  Y>^;ing  or  existence  of  it.    The  result  appears  to 

bo  that  where  there  is  a  total  destruction  or  exhaustion  of  the 

subject-matter  of  the  lease,  whether  minerals  or  another  subject, 

tho  t^;nant  is  entitled  at  common  law  to  abandon  his  lease.' 

[The  (ihHt'H  referred  to,  while  they  involved  a  discussion  of  the 
ge.neral  doctrine,  depended  for  their  decision  on  the  special  clauses 
in  the  leasr;H,  In  both  cases  there  were  breaks  of  specified  periods 
in  favour  of  the  tenant,  in  addition  to  a  period  of  trial  at  the 
beginning  of  the  lease*  It  was  said  (per  Lord  Chelmsford,  and 
this  expresHeH  the  view  taken  both  in  the  Court  below  and  in  the 
lIoiiHo  of  Lords)  that  where  a  special  contract  of  this  description  is 
entered  into,  even  supposing  that  the  common  law  would  give  the 
right  of  reducing  tlie  lease  in  the  circumstances  which  occurred, 
(wliich  the  House  of  Lords  held  it  would  not)  still,  as  the  tenant 
liad  chosen  to  enter  into  this  particular  contract,  and  to  guard 
liiinHolf  against  the  consequences  of  loss  by  reason  of  the  lease 
turning  out  to  bo  unproductive,  he  cannot  be  entitled  to  reduce  the 
contract  or  abandon  the  lease,  even  supposing  circumstances 
oxiHtiMl  which  witliout  a  contract  would  have  entitled  him  to 
do  so.] 

»  Wliitn  fj.  Moncrciff,  9  March  1849.     1869,  7  Macph.  687.     See  below,  p» 
Hi),  loai .     Although  it  is  not  so  said     467-9  and  488,  3d  ed.J 
iit  tlio  ro]»ort,  tho  diSlculty  must  have        ^  [Gowans  v,  Christie,  8  Feb.  1871,  9 
nHMrii  from  physicnl  causes.  Macph.  486;    aflf.    14    Feb.  1873,   11 

>  [Thutuion  i».  (}ordon,    18   March     Macph.  (H.L.^  1.    Fleeming  v,  Baiid, 

18  March  1871,  9  Macph.  730.] 
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Leases  of  fisheries  are  included  under  the  same  general  rule.  Fi«heri«. 
Where,  in  consequence  of  a  stream  having  changed  its  course,  the  • 

salmon-fishing  was  rendered  altogether  unprofitable,  no  rent  was 
held  to  be  due  for  the  last  two  years  of  the  lease,  notwithstanding 
the  plea  that  the  average  rate  of  profits  throughout  the  lease  ought 
to  govern.^  And  where  a  proprietor  [427]  erected  a  dock,  by  which 
fishings  let  by  him  were  injured,  deduction  was  deemed  exigible.* 

Second^  The  doctrine  has  likewise  been  practically  applied  to  Ca»«  m  to 
devastation  by  public  calamity.  In  consequence  of  the  invasion  of  SSSty. 
the  English  Army  in  1650,  traffic  was  hindered  on  the  Borders ; 
and  the  tacksman  of  the  customs  there  having  claimed  deduction 
of  rent  the  claim  was  deemed  admissible.'  Certain  counties  having 
on  the  same  occasion  been  devastated,  in  consequence  of  being  the 
seat  of  war,  lessees  were  liberated  from  rent.*  But  deduction  was 
not  given  for  cess  levied  from  tenants  by  the  rebel  army  in  1745. 
The  plea  of  the  tenant  was,  that  as  the  cess-duty  falls  on  the  heri- 
tor, not  on  the  tenant,  the  latter  was  entitled  to  a  proportional 
deduction.  The  counter  plea  was,  that  for  what  is  taken  by  a  robber 
the  person  robbed  must  be  the  only  sufferer.*  Doubts  may  be 
entertained  of  the  soundness  of  this  decision,  as  rebellion  is  as 
much  a  public  calamity  as  invasion ;  and  extortion  may  be  as 
injurious  as  devastation.^ 

An  Episcopal  nonjuring  chapel  was  demolished  by  the  king^s 
army  during  the  rebellion  in  1745.  An  action  was  raised  by  the 
proprietor  against  the  congregation  for  damages  and  rent.  The 
claim  of  damage  was  rested  on  the  plea  culpa  prcecederat  casum^ 
in  not  praying  for  the  king.  The  plea  was  repelled,  because  it 
was  not  a  culpa  naturally  or  justly  productive  of  the  casus^  which 
was  in  itself  an  irregular  act,  and  not  a  lawful  consequence  of  not 
praying  for  the  king.  But  the  tenants  were  held  liable  for  the 
rent,  not  by  reason  of  the  alleged  calpa^  but  because  there  had 
been  no  requisition  on  the  landlord  to  repair,  who  had  therefore 
reason  to  think  that  the  congregation  was  to  do  it,  and  to  retain 


^  Foster  and  Dancan  v.  Adamson, 
1762,  Mot.  10,131. 

>  Hall  V.  Ross,  23  Jnne  1813, 1  Dow 
201. 

8  Wilkie  V,  Kerr,  1662,1  Mor.  10,120. 
Tacksman  of  Customs  v.  Qieenhead, 
1667,  Mor.  10,121. 

^  Bailies  of  Edin.  v.  Heritors  of  East 
Lothian  and  Meise,  1663,  Mor.  10,120. 

^  Stradban  v,  Cimstie,  1761,  Mor. 
10,129. 

^  Bankton  mentions  that,  besides 
levying  the  land  tax  ''almost  every- 
where,^ the  rebels  appointed  factors  npon 


the  estates  which  had  been  forfeited  in 
the  year  1715,  who  compelled  the  tenants 
to  pay  their  rents  to  uiem.  After  the 
rebellion  was  suppressed,  claims  for  de- 
duction were  made.  A  proof  before 
answer  was  allowed,  and  a  compromise 
was  afterwards  effected  (Annuitants 
of  York  Buildings  Company).  Bank- 
ton's  opinion  is  justly  in  favour  of  the 
claim  (1  Bankt  zx.  18).  Although 
the  question  is  curious,  it  need  not  oe 
discussed,  as  it  is  of  no  practical  impor- 
tance. 
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the  expense  out  of  the  rent,  which  wafl  said  to  apply  to  every  case 
of  repair  incumbent  upon  the  landlord.^  The  rtUio  decidendi 
involves  the  doctrine,  that  had  the  requisition  to  repair  been  made 
on  the  landlord,  and  he  had  not  complied,  the  [428]  tenants  would 
not  have  been  liable,  the  subjects  having  become  unfit  for  occupa- 
tion, and  therefore  that  devastation  by  rebellion,  as  much  as  by 
invasion,  is  a  public  calamity  which  liberates  from  liability. 

Third  (let)  Certain  houses  on  a  farm  were  blown  down  by  the 
wind,  and  deduction  of  rent  was  allowed  by  the  Court  of  Session 
by  reason  of  the  insufficiency  of  the  houses.*  (2d!)  Deduction  was 
also  allowed  by  the  Court  of  Session  on  account  of  part  of  the  lands 
having  been  taken  away  to  make  public  draitks  and  roads,  but  the 
judgment  was  reversed  on  appeal,  because  the  steadings  had  been 
accepted  by  the  tenant  as  sufficient,  and  because  there  had  been  a 
reservation  in  the  Sheriff  Court  of  any  claim  by  the  tenant  against 
the  trustees  under  the  Act  of  Parliament* 

Fourth,  In  urban  subjects  destruction,  injury,  or  detriment,  so 
great  as  to  render  them  useless  for  the  purpose  intended,  entitles 
the  lessee  to  abandon.  An  urban  subject  was  let.  Before  the 
term  the  tenant  informed  the  factor  for  the  landlord  that  it  was 
infested  with  noisome  vermin,  a  number  of  which  he  exhibited  to 
the  factor  a  few  days  after  the  term.  The  evil  proved  so  excessive 
that  the  house  was  quit«  uninhabitable ;  intimation  was  made  to 
the  landlord  that  it  "  was  quite  untenantable,"  and  "as  such"  it 
was  accordingly  given  up.  The  landlord  did  not  then,  or  even  after 
the  tenant  had  left  the  house,  undertake  to  remedy  the  evil,  but, 
on  the  contrary,  involved  the  tenant  in  a  series  of  law  proceedings. 
It  was  held  that  the  tenant  was  entitled  to  abandon  the  lease  by 
reason  of  his  house  not  being  habitable  on  account  of  the  vermin 
by  which  it  was  infested,  and  that  as  the  evil  was  one  which  could 
not  easily  be  cured,  he  was  not  bound  to  remain  until  an  attempt 
was  made  to  cure  it.* 

If,  notwithstanding  such  injury  or  detriment,  the  lessee  con- 
tinues to  possess,  the  broad  rule  may  be  deemed  to  be  that  he  is 
not  liberated  from  payment  of  rent,  but  he  is  entitled  to  an  abate- 
ment. Thus,  a  house  having  become  insufficient  by  the  fall  of  a 
neighbour  house,  and  therefore  without  the  fault  of  the  proprietor, 


^  Sinclair  v,  Hutchison.  1751,  Mor. 
10,130.  In  the  inaiginal  abstract  of 
Mor.  Die.  the  purport  of  the  case  is  said 
to  be,  that  "  the  congregation  who  held 
the  house  in  lease  were  found  liable  for 
the  rent  ^ia  culpa  prcecederat  ccuunif  in 
not  praying  for  the  king."  This  result 
might  pernaps  be  deduced  from  the 


report  in  the  Folio  Dictionary,  but  the 
more  detailed  report  by  Kilkerran  shews 
it  to  be  erroneous. 

*  Kinnaird  v.  Mathewson,  27  Dec. 
1802,  n.r.  in  D.,  4  Pat.  429 

'  Kinnaird  v,  Mathewson,  ut  tup, 

*  Kippen   v,    Oppenheim,    13    Dec 
1847,  10  D.  242,  20  Jur.  74. 
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it  was  held  that  the  tenant  was  not  to  be  liberated  from  the  rent 
he  had  abstained  to  possess,  but  that  the  rent  was  to  be  abated  in 
so  far  as  he  was  damnified.^  So,  the  landlord  of  an  upper  tene- 
.  ment,  belonging  to  a  different  proprietor,  was  found  entitled  to  an 
abatement  of  rent.' 

But  the  rule  is,  and  must  be,  subject  to.[429]  exception  and  modi- 
fication. Thus,  where  the  injury,  loss,  or  detriment  is  of  a  nature 
comparatively  small,  there  will  be  no  abatement.  In  conformity, 
no  abatement  was  allowed  where  the  entry  to  a  house  was  incom- 
moded by  the  rebuilding  of  a  neighbouring  tenement,  because, 
although  the  lessee  alleged  injury  to  his  trade,  he  had  free  access, 
and  continued  to  possess.*  So,  it  was  held  that,  '*  although  the 
tenant  is  allowed  an  abatement  of  rent  where  any  part  of  the 
subject  perishes  by  unforeseen  accident,"  yet  that  a  tenant  who 
had  merely  the  use  of  a  well  was  not,  on  account  of  its  failure, 
entitled  to  any  deduction.* 

In  cases  under  the  control  of  the  landlord  much  depends  upon  Notice  by 
timely  notice  having  been  given  by  the  tenant  of  the  nature  of  the 
injury  or  detriment,  and  on  his  demand  that  it  should  be  repaired 
or  remedied.  Tenants  of  an  urban  tenement  put  in  repair  at  the 
commencement  of  a  lease  bound  themselves  "  to  be  at  the  expense 
of  any  further  repairs  they  might  require."  After  occupying  for 
some  years  they  deserted  the  premises  and  ceased  to  pay  rent. 
The  landlord  sued  them  for  rent  due  and  to  become  due  during 
the  currency  of  the  lease,  of  which  there  were  several  years  yet  to 
run.  They  pleaded  that  the  premises  had  become  uninhabitable 
from  a  cause  specified,  for  which  the  landlord  was  held  responsible. 
On  a  proof  it  was  established  that  the  premises  were  liable  to  be 
flooded,  but  the  cause  was  not  proved,  nor  that  any  demand  for 
repairs  had  been  made.  The  Court  gave  decree  for  payment  to 
the  end  of  the  lease,  and,  in  the  special  circumstances  of  the  case, 
refused  further  proof  to  shew  that  the  cause,  though  not  that 
specified,  was  still  one  for  which  the  landlord  was  responsible.* 

And  mora  may  deprive  the  tenant  of  his  abatement.    Where  Mora, 
the  extinction  pro  tanto  or  abatement  resolves  itself  into  a  counter 
claim  for  damages,  a  suit  for  arrears  of  rent  will  not  be  sisted  to 
enable  the  defender  to  ascertain  the  amount  of  damage.      An 

^  Hamilton  v.  A,  1667,  Mor.  10,121.  adopted,  although  HarcaiBe   indicates 

s  Deans  v»  Abercrombie,  1681,  Mot.  that  the  decision  was  different 

10,122-6.     This  case  is   reported   by  *  Steedman  v,  Kennedy,  1744,  Elch. 

Harcarse,  P.  Falconer,  Sir  F.  Hume,  Tack,  No.  9. 

and  Fountainhall.    The  three  last  re-  ^  Sharpens  Factor  v.  Lord  Monboddo, 

porters  concur  in  giving  the  eist  as  in  1778,  Mor.  10,134. 

the  text,  which,  therefore,  has   been  ^  Lowndes   v,  Buchanan,  17    Nov. 

1864,  17  D.  63,  27  Jur.  7. 
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How 
elided. 


4<A,  The  rule  applies  only  where  the  subject  is  let  verbally,  but 
not  if  by  a  written  lease,  because  in  the  latter  case  there  is  a 
written  obligation.^ 

5th,  The  prescription  operates  only  quoad  modum  probationiSf 
as  it  may  be  elided  by  the  writ  or  oath  of  the  party.  No  specific 
description  can  be  given  of  what  writ  has  this  effect.  A  plea  by  a 
pursuer  of  absence  of  an  entry  in  the  tenant's  books  of  payment  of 
rent  (although  cess,  stent,  land-tax,  and  repairs  were  entered)  was 
held  to  be  an  admission  that  there  was  no  writ  of  party,  so  that 
the  statutory  requisite  to  elide  prescription  wbs  wanting.*  For- 
merly the  word  "  party  "  was  deemed  to  signify  the  debtor  himself, 
and  consequently  no  writ  under  the  handwriting  of  an  agent  could 
elide  the  triennial  prescription.'  But  in  modern  times  there  has 
been  introduced  a  doctrine  admitting  documents  under  the  hand- 
writing of  an  agent  as  constructively  the  writ  of  party.*  After  the 
expiration  of  the  three  years,  if  the  creditor  resort  to  the  debtor's 
oath  he  must  refer  to  him  not  only  the  constitution,  but  the  sub- 
sistence of  the  claim.^  If  action  be  raised  within  three  years  it 
does  not  require  to  be  renewed ;  and  afterwards  the  claim  can  be 
cut  off  only  by  the  long  prescription.*  Stair  appears  to  hold  that 
the  Act  1696,  c.  9,  ordaining  prescription  of  certain  actions  if  not 
wakened  every  five  years,  applies  to  the  triennial  prescription.'^ 
But  he  is  in  error,  as  the  provision  [436]  of  the  prescription  must 
apply  exclusively  to  the  prescription  which  it  creates. 


Art.2.— 


malprt- 
$cnption. 


Previously  to  1669  all  tack-duties,  except  house-rents,  were  sub- 
ject to  the  long  prescription  only,  and  prescribed  '*  as  to  the  years 
preceding  forty  before  the  pursuit,  but  no  other."®  The  statute 
1669,  c.  9,  enacts  that "  mails  and  duties  of  tennents,  not  being  pur- 
sued for  within  five  years  after  the  tennents  shall  remove  from  the 
lands  for  which  the  mails  and  duties  are  craved,  shall  prescrive  in 
all  time  coming,  except  they  shall  be  offered  to  be  proven  to  be  due 
and  resting-owing  by  the  defenders,  their  oaths,  or  by  a  special  writ 
under  their  hands  acknowledging  what  is  resting-owing ;  **  and  all 
actions  raised  for  mails  and  duties  "shall  prescrive  within  ten  years^ 
except  the  said  actions  be  wakened  every  five  years."    Minors  are 


^  Cuinining's  Trs.  v.  Simpson,  ut  sup. 

s  Cumming'B  Trs.  v,  Simpson,  ut  «up, 

s  Quthrie  v.  M.  of  Annandale,  1724, 
Mor.  11,101.  Bruce  &  Co.  v.  Beath, 
1765,  Mor.  11,109.  Gilmour  v.  Stew- 
art's Reprs.,  1797,  Mor.  12,402. 

*  Smith  V.  Falconer,  17  Feb.  1831, 
F.C.  341,  9  S.  474,  3  D.  and  A.  553. 
The  author  is  aware  that  special  matter 


may  be  said  to  have  influenced  the  de- 
cision of  this  caae,  but  unquestionably 
there  was  a  departure  from  the  rule  of 
the  older  cases. 

*  3  Ersk.  viL  18. 

«  2  Bankt  zii.  35. 

7  2  Stair,  zii.  30. 

«  2  Stair,  xii  17.  Stewart  v.  Flem- 
ing's Heir,  1627,  Mor.  10,749-^. 
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exempted  from  the  prescription.     This  statute  has  beeu  auiformly 
enforced  in  practice.^ 

{Ist)  A  cautioner  for  a  lessee  is  entitled  to  plead  the  prescrip-  by  whom 
tion  as  well  as  the  lessee  himself.*  (2d)  The  removal  of  the  tenant  P**^^^ 
is  essential  as  a  terminvs  a  quo^  and  therefore  the  prescription  does 
not  operate  against  a  proprietor  though  he  has  sold  his  lands  and 
the  purchaser  has  been  five  years  in  possession.^  (3c2)  A  flar  hav- 
ing a  lease  of  liferent  lands,  and  after  the  death  of  the  liferenter 
commencing  to  possess  as  proprietor;  in  a  suit  for. arrears  more 
than  five  years  after  the  lease  had  expired,  it  was  held  that  this 
statute  did  not  apply  to  the  case,  for  the  statute  contemplated  only 
tenants  who  laboured  the  ground  by  themselves  or  their  sub- 
tenants.^ In  so  far  as  appears  from  the  report,  the  lease  was  not  of 
rents  but  of  the  lands  themselves,  and  the  exclusion  of  the  statute 
being  therefore  unwarrantable,  the  case  would  not  be  deemed  a 
precedent. 

(4^/i)  The  prescription  applies  whether  the  lease  be  written  or  Lewe. 
verbal.* 

{5th)  The  greater  number  of  subjects  come  under  its  operation;  Sabjects. 
but  there  are  exceptions.  The  term  "lands"  in  the  statute 
is  practically  construed  in  the  same  comprehensive  sense  as  in  the 
Statute  1449.^  And  by  a  comparatively  recent  case  the  prescription 
[437]  has  been  held  to  apply  to  urban  tenements.^  So,  the  lessee 
of  a  whole  estate  was  in  one  case  deemed  to  be  included.^  But 
Erskine  says,  on  the  authority  of  an  unreported  decision,  that  a 
tack  of  a  gentleman's  whole  estate,  containing  a  power  of  removing 
tenants,  is  not  considered  a  tack  of  such  a  nature  as  was  intended 
to  fall  under  the  statute.*  As  was  observed  with  relation  to  a 
previous  case,  the  statute  being  general  and  containing  no  excep- 
tion, lessees  of  lands  or  their  adjuncts,  whatever  be  the  extent  of 
the  subjects  or  the  power  of  the  lessees,  come  within  its  letter ; 
and  there  is  nothing  in  its  spirit  which  can  create  a  limitation. 
The  former  decision,  therefore,  is  the  better  law. 

But  a  lease  of  mails  and  duties  does  not  come  under  the 


^  2  Stair,  xii.  32;  3  Mackenzie'e  lost 
viL  11;  Mackenzie's  Ob.  429-30;  2 
Bankt  xiL  5;  3  Ersk,  vii.  20;  BeU's 
Pr.  634;  More's  Notes,  ut  iup.;  Taifs 
Law  of  Evid.  544 ;  Tail's  Jus.  Peace, 
278. 

«  DouU  V.  Holmes,  1696,  Mor.  8077. 
Duflf ».  Innes,  1771,  Mor.  11,059. 

9  Strahom  v.  Canniiigliam,  1739,  Mor. 
11,059. 

« Murray  v.  Trotter,  1709,  Mor. 
11,054-6. 


*  Lyle  V.  Criditon,  1694.  4  B.  S.  153, 
Kisbet  V.  Baikie,  1729,  Mor.  11,059. 

'  Supra,  book  lii.  chap.  vii.  sec.  1,  voL 
L  p.  451. 

^  Boyes,  &c  v,  nenderBon,6  Feb.  1823, 
2  S.  190. 

^  Fairhohne  v.  liviiigston,  1725,  Mor. 
11.058. 

'  3  Ersk.  vii.  20;  the  case  relied  on  is 
Lu  Caiphin,  20  July  1733. 
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statute  ;^  which  doctrine  accords  with  the  words  and  spirit  of  the 
Act,  and  also  with  the  analogy  of  the  Statute  1449.  In  a  very 
special  case  this  prescription  was  sustained,  although  its  applica- 
tion may  appear  doubtful.  Several  tacksmen  of  a  paper-mill 
assigned  their  interest  in  the  lease,  materials,  and  trading  stock,  to 
one  of  their  own  number  for  so  many  years,  upon  his  obliging 
himself  not  only  to  relieve  them  of  the  principal  tack-duty,  but 
also  to  pay  to  each  of  them  a  surplus  duty  for  their  shares  yearly 
of  profits,  and  to  leave  the  instruments,  &c.,  in  the  same  condition. 
These  annual  prestations  of  a  surplus  duty  were  found  to  fall  under 
the  statute.* 

How  dided  {&th)  But  it  is  Only  quoad  modum  probationis  that  the  prescrip- 
tion operates.'  The  modes  of  eliding  and  the  relative  rules  are 
the  same  as  those  already  detailed  concerning  the  triennial  pre- 
scription. Partial  payments  made  within  the  five  years  were  held 
to  be  no  interruption,  but  as  tending  rather  to  fortify  the  presump- 
tion that  all  bygones  are  cleared.* 

orfater-  (7th)  This  prescription  is  not  interrupted  by  an  application  for 

sequestration  in  security,  and  arrestment  on  the  dependence  before 
the  term  of  payment.  A  landlord,  before  the  term  of  payment,  pre- 
,  sented  an  application  for  having  the  tenant  ordained  to  pay  the 
rent,  and  for  sequestration  of  the  crop  and  stocking  in  security,  and 
thereafter  for  a  warrant  to  sell.  Arrestments  were  used  on  the 
dependence.  The  tenant  was  allowed  to  sell  on  an  arrangement 
that  the  proceeds  were  to  be  applied  in  the  extinction  of  the  rent, 
but  the  sequestration  was  not  recalled.  In  an  action  for  payment 
the  quinquennial  prescription  was  pleaded  in  defence,  but  was 
overruled  on  the  principle  already  stated.*  (8^A)  A  lessee  retained 
rents  to  meet  an  alleged  claim  for  [438]  meliorations.  Several 
years  after  he  had  left  his  farm  he  raised  an  action  for  payment  of 
the  claim.  It  was  held  that  he  was  not  entitled  to  object,  on  the 
plea  of  the  quinquennial  prescription  to  the  counter  claim  for  rents 
retained  being  set  off  against  it.*  {9th)  Although  the  action  begin 
within  the  five  years,  it  must  be  awakened  every  subsequent  five 
years,  a6  if  it  be  not,  it  will  prescribe  in  ten  years.  The  Statute 
1669,  c.  9,  is,  by  the  Statute  1685,  c.  14,  declared  to  import  that 
such  action  shall  prescribe  in  five  years  if  not  awakened  within 
that  time ;  and  that  such  shall  be  the  rule  with  relation  to  actions 

^  Nisbet  V.  Baikie,  ut  8up,  ^  Nisbet  v.  Baikie,  ut  twp. 

3  Deas  V.  Scongall  and  Semple,  1710^  ^  Cochrane,  &c.  v.  Fei^son,  15  Jan. 

Mor.  11,956.  1830,  8  S.  324,  2  D.  and  A.  175.   Bell'a 

'  Robertson    v.    Mackintosh,    1688,  Pr.  vi  suv, 

Mor.  11,053;  Institutional  Books,  vi  ^  Nicolson  v.  M'Alister's  Trs.,  3  July 

tup.  1832, 10  S.  759. 
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raised  subsequent  to  the  latter  statute.^  {10th)  A  process  of 
sequestration  by  the  landlord  is  a  bar  to  the  quinquenuial  prescrip- 
tion of  rents.^ 


Section  V. — Deduction  or  Abatement  of  Eent  by  Agreement, 

OR  BY  Operation  of  Statute. 

Independently  of  the  deductions  which  a  lessor  may  be  com- 
pelled to  give,  from  the  causes  formerly  detailed,^  abatements  of  the 
stipulated  rent  may  be  made  by  agreement.  During  late  years 
the  disproportion  between  the  rents  of  existing  leases  and  the 
value  of  produce  has  rendered  such  transactions  of  common  occur- 
rence. The  parties  and  the  evidence  are  the  only  matters  which 
require  examination. 

No  question  can  arise  as  to  the  powers  of  proprietors  in  fee-  Art.  i.— 
simple,  or  of  heirs  of  entail,  or  public  administrators,  where  the  wk^t^te- 
transaction   is   according   to  the  rules   of    good   administration.  "^*^^ 
Trustees,  tutors,  and  curators,  and  other  private  administrators,  ^nisteea. ' 
have  the  power,  subject  to  the  known  legal  responsibilities.    In 
one  instance,  trustees  under  a  family  settlement  agreed  to  allow  a 
tenant  a  certain  deduction  from  the  rent  stipulated  by  his  lease. 
Being  doubtful  of  their  power  to  do  so,  the  question  was  tried  in 
the  form  of  a  suspension  by  the  tenant  of  a  charge  for  rent.     The 
Court  passed  the  bill  of  suspension  to  the  extent  of  the  deduction 
agreed  upon,  and  consequently  recognised  the  power  of  the  trustees 
to  make  the  agreement.* 

The  decisions  have  varied  with  relation  to  authority  to  judicial  Judicial 
factors  to  make  deductions.  Authority  to  a  factor  loco  tutoria  ^  "" 
was  refused  by  the  Court  although  represented  as  absolutely 
necessary  [439]  to  enable  the  tenants  to  keep  possession.^  Where 
creditors  on  an  estate  under  a  ranking  and  sale  agreed  to  certain 
deductions,  and  the  heir  concurred,  the  Court  authorised  the  judi- 
cial factor  to  give  those  deductions  for  the  current  year,  but 
refused  to  authorise  a  permanent  deduction  of  rents.^  In  a  simi- 
lar case  the  Court  at  first  refused  authority  to  a  judicial  factor 
to  grant  an  abatement  of  the  rents  in  the  leases,  but  afterwards 

^  Si«pra,  authorities  under  Prescri])-        '  Supra,  sec.  iii.  of  this  chap.  voL  ii. 
tion  of  Removiiigs,  book  iv.  chap.  vi.     p.  451,  et  8eq, 
sec  4,  voL  ii.  p.  70.  *  GiU  v.  E.  of  Fife's  Trs.,  6  July  1823, 

s  Hogg  V.  Low,  13  June  1826|  4  S.     2  S.  400. 
702.  ^  Anderson,  1822, 1  S.  363. 

<  Peddie,  1822,  2  S.  88. 
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gave  aaUkoritj;^  and  on  a  aecond  application  anthoriaed  deduc- 
tion for  a  ffQcceediog  jear.^  And  aumlar  powen  hare  sobae- 
qaently  been  given.* 

When  indispensable  aa  an  act  of  sound  administration,  the 
Court  will  aotfaorise  the  curator  of  a  person  incapable  from  mental 
inability  of  managing  his  own  afiain  to  gire  deductions.  In  con- 
formity,  the  Court  paaeed  a  bill  of  suspension  by  the  tenant  of  a 
cognosced  lunatic  where  an  abatement  was  promised,  if  within  his 
powers,  by  the  curator-at-law.^  The  reason  was  that  the  proposed 
abatement  was  a  neceasaiy  act  for  the  good  management  of  the 
estate,  as  otherwise  the  tenant  would  have  been  ruined  and  the 
farm  thrown  out  of  cnltiration.^  So,  the  cmraior  bonis  on  the 
estate  of  a  fatuous  person  obtained  a  report  horn  men  of  skill, 
bearing  that  under  certain  current  leases  an  exorbitant  rent  was 
stipulated,  and  also  specifying  what  was  the  fair  rent  of  the  several 
farms.  The  curator  petitioned  for  authority  to  reduce  the  rents 
for  the  remaining  years  of  the  lease  to  the  sum  specified  in  the 
report.  After  special  service  on  the  presumptive  heir  and  pre^ 
sumptive  executors  of  the  &tuous  person,  besides  the  usual  inti- 
matioD,  the  Court  granted  the  petition,  necessarily  on  the  prin^ 
ciple  that  it  was  indispensable  for  efficient  and  profitable  manage- 
ment^ But  doubts  of  the  competency  were  expressed  by  a  high 
authority.^ 

Where  not  indispensable  as  good  administration,  and  the 
curator  declines,  the  Court  will  not  authorise  deduction.  Urban 
subjects  being  held  by  a  liferentrix  by  constitution,  two  of  the  pur- 
ties  principally  interested  in  the  succession  took  a  lease  of  the 
whole  subjects,  to  last  during  the  subsistence  of  the  liferent,  at  a 
rent  considerably  under  the  rents  which  were  drawn  from  the  pro- 
perty at  the  time.  But  from  the  gradual  depreciation  of  the  pro- 
perly the  rent  came  to  be  fully  more  than  adequate,  and  a  volun-- 
taiy  abatement  was  given  by  the  liferentrix  and  continued  for 
seven  successive  years.  The  liferentrix  having  from  great  age  be- 
come imbecile,  a  curator  [440]  bonie  was  appointed.  The  tenants 
having  been  threatened  by  him  with  a  charge  for  the  full  rent,  pre- 
sented a  bill  of  suspension  founded  on  the  circumstances  already 
stated,  and  craved  the  continuance  of  the  abatement.  The  curator 
bonis  admitted  the  statement  and  the  equity  of  the  claim,  but 
maintained  that  he  had  no  other  course  except  to  demand  payment 

^  Robertson,  1823, 2  S.  150.  *  Par  Loid  J.-C.  Boyle  in  Gaidi&er 

*  Id.  13  Dec.  1823,  2  S.  680.  and  Steele  v.  Montgomeiie,  tU  infra. 

s  Milne,  20  Dec  1834,  13  S.  222.  *  McGregor,  7  June  1637,  16  &  1092, 

«  Annand  «.  Giant,  7  March  1817,  F.C.  1034. 

F.C.  319.  ^  Par  Lord  Coiehouse. 
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of  the  full  rent.  The  Court,  while  acknowledging  that  the  plea  of 
the  tenants  was  equitable,  refused  the  bill,  holding  that  they  had 
no  power  to  interfere  with  the  administration  of  the  curator  bonis} 
The  case,  it  was  laid  down,  was  to  be  distinguished  from  those  in 
which  judicial  interposition  was  indispensable  to  ensure  the  proper 
management  of  the  estates  of  fatuous  persons,  because,  Jirst,  the 
tenants  themselves  were  the  parties  principally  interested  in  the 
preservation  of  the  estate,  and  were  perfectly  solvent  and  responsible 
for  the  rent ;  and  second^  there  was  no  danger  of  the  subject  suffer- 
ing, or  being  thrown  out  of  occupancy  by  enforcing  the  claim  of  the 
curator,  as  the  houses  were  occupied  by  subtenants,  who  were  not 
affected  by  the  question. 

When  a  lease  is  reduced  to  writing,  an  abatement  of  the  rent  Art.  2.— 
can  be  proved  only  by  the  writ  or  oath  or  judicial  admission  of  the  ofagrte^ 
landlord.     An  alleged  verbal  agreement  for  a  series  of  years,  when  ^^^ 
pleaded  in  defence  against  a  claim  for  arrears,  was  repelled.^    And 
it  was  held  that  such  was  the  only  competent  evidence  of  an  abate- 
ment even  for  a  single  year,  notwithstanding  the  acceptance  by 
the  landlord  for  many  successive  previous  years  of  a  rent  lower 
than  that  stipulated  in  the  lease.* 

In  an  action  of  damages  by  a  tenant  against  his  landlord  for 
wrongous  sequestration,  the  general  rule  was  confirmed;  and  it 
was  held  that  the  question  of  law  should  be  determined  before 
sending  an  issue  for  trial,  it  being  still  competent  to  the  pursuer  to 
adduce  written  evidence  of  the  written  agreement.* 

In  construing  written  evidence  of  abatement  in  questions  with  Conitrno- 
successors,  it  must  be  held  that  if  the  abatement  be  claimed  as  effectof 
permanent,  the  documents  relied  on  must  be  express,  and  not  of  a  Jf^^JJ^ 
temporary  and  occasional  character,  which  may  be  so  far  valid,  but 
do  not  amount  to  an  innovation  of  the  original  contract  or  a  future 
restriction  of  the  rent.    Thus,  it  was  held  that  a  constant  abatement 
was  not  to  be  inferred  from  a  series  of  settlements  and  receipts  at 
[441]  a  rate  lower  than  the  amount  of  rent  stipulated  in  the  lease.* 
The  same  rule  was  applied  under  a  contract  by  missive  where  the 
original  amount  of  the  stipulated  rent  was  only  **  made  out  on  a 
complex  view  of  sundry  equivocal,  and  some  of  them  informal, 
missives,  which  gave  room  to  argue  "  that  the  amount  was  such  as 
the  tenant  maintained.*^    An  admission  on  the  record  (which  it 

1  Gaidner  and  Steele  v.  Montgomerie,  *  Law  v,  Gibaone,  3  Feb.  1835,  F.C. 

26  Jan.  1833,  F.C.  191,  11  S.  326.  220, 13  S.  392. 

*  Eiddick  v.  Wightman,  1790,  Hume  *  Riddick  v,  Wightman,  ut  sup, 

770.  •  Grant  v.  Watt,  1802,  Hume  777. 

«'Gibb  V.  Winning,  28  May  1829, 
F.C.  944,  7  S.  677, 1  D.  and  A.  97. 
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was  held  could  not  be  retracted  by  the  landlord's  oath  on  reference) 
was  deemed  to  be  evidence  of  an  agreement.  The  landlord  of  an 
inn,  under  a  lease  for  ten  years  from  Whitsunday  1826,  agreed  in 
1831  with  the  tenant,  and  he  being  a  bankrupt  with  his  trustee, 
to  give  a  deduction  from  the  rent  from  Whitsunday  1831  to  Whit- 
sunday 1832,  if  the  tenant  kept  up  the  establishment  and  carried 
on  the  business  till  that  tenn.  The  stock  was  sold  by  the  trustee, 
and  the  business  suspended  for  a  few  days  in  February  1832.  After- 
wards a  subtenant  entered,  with  the  consent  of  the  landlord,  and 
carried  on  the  business  until  Whitsunday.  It  was  held  that  the 
tenant  was  entitled  to  the  deduction.^ 
Effect  of  Where  there  is  express  written  evidence  of  agreement  to  abate, 

■MDtini  ftnd  an  abatement  has  been  given,  the  agreement  wiU  be  operative 
*'^"*^'  de  futuro  against  a  trustee  under  the  Bankrupt  Act.  A  landlord 
granted  to  his  factor,  who  was  also  a  tenant,  a  letter  empowering 
him  to  discharge  the  tenants  of  the  estate  by  giving  them  a 
deduction  of  rent  of  20  per  cenL^  and  to  acquaint  them  that  he  was 
to  continue  that  deduction  during  the  currency  of  their  several 
leases.  The  letter  was  acted  on  for  five  years.  After  the  lapse  of 
that  period  the  estates  were  sequestrated  under  the  Bankrupt  Act. 
The  trustee  having  demanded  the  full  amount  of  the  rents,  it  was 
lield  that  he  was  bound  by  the  agreement,  and  that  the  tenants 
were  entitled  to  have  the  deductions  continued  after  the  date  of 
the  sequestration.' 

^rt.  3.—  There  may  be  deduction  or  abatement  by  operation  of  statute, 

^I^Jl^*    of  which  a  recent  decision,  although  circuitous  as  to  the  mode  of 


^*|r  dealing,  affords  an  example.  In  an  Act  in  favour  of  a  railway 
company  provision  was  made  with  reference  to  lands  appropriated 
to  the  purposes  of  the  railway,  which  were  let  on  lease  for  a  term 
of  years.  The  provision  was,  that  the  rent  payable  for  the  lands 
[442]  contained  in  such  a  lease  should  be  apportioned  between  the 
lands  acquired  by  the  railway  company  and  the  residue  of  the 
lands,  and  that  if  such  a  portion  was  not  settled  by  agreement 
betwixt  the  parties,  it  should  be  settled  by  the  Sheriff".  The  rail- 
way company  petitioned  the  Sheriff  so  to  apportion  the  rent.  The 
Sheriff  found  that  the  railway  company  was  entitled  to  relief  from 
the  landlord  of  all  claims  by  the  tenant  for  abatement  of  rent  for 

^Thomas  and   Mack  v.  Dombreck  special  drcumstances;  but  the  case  need 

and  M'Donald^  14  Jan.  1834, 12  S.  285,  not  be  detailed,  as  the  Court  observed 

6  Jur.  181.  that  it  was  extremely  peculiar  that  it 

'  Lindsay  v.  Webster,  9  Dec  1841,  4  did  not  determine  any  general  point, 

D.  231,  14  Jar.  89.    In  Halliburton  v,  and  was  not  to  be  drawn  into  a  pre- 

Blair,  1  June  1836,  F.C.  716, 14  S.  869,  cedent 
an  abatement  of  rent  was  allowed  under 
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the  lands  purchased  by  the  company.     In  an  advocation  it  was 
held  by  the  Lord  Ordinary,  whose  judgment  was  acquiesced  in 
that  the  proprietor  was  bound  so  to  relieve  the  company,  notwith- 
standing that  no  appearance  had  been  made  for  the  tenant  at  the 
jury  trial  at  which  the  value  had  been  assessed.^ 


Section  VI. — Bight  of  Repetition  of  Bent  by  Tenant. 

There  may  emerge  cases  which  can  be  classed  neither  under 
extinction  nor  abatement  of  rent,  but  where  there  is  the  same 
practical  result.  A  tenant  may  be  entitled  to  demand  repay- 
ment of  rent,  as.  having  been  paid  by  him  in  error,  as  he  was 
protected  against  the  payment  by  the  stipulation  of  the  lease.  An 
example  of  this  is  afforded  by  a  case,  the  details  of  which  have 
been  already  stated,^  in  which  the  tenant  succeeded  against  his 
landlord  for  repayment  of  a  certain  amount  of  minister's  stipend, 
which  had  been  through  error  paid  by  him.'* 


GHAPTEB    XXXIV. 


MODE  OF  OCCUPATION  AND  MANAGEMENT. 


Section  I. — Giineral  Btjle. 


As  the  lessor  is  under  an  implied  obligation  to  give  the  lessee  ObiigiUoii 

of  leno 
ocoapj. 


possession  of  the  subject  let,  so  the  lessee  is  bound  to  take  posses-  <*''®"^-to 


«ion  and  to  occupy,  conformably  with  the  use  and  nature,  and  with 
the  stipulations.  This  obligation,  inseparable  from  the  contract  of 
location,  is  a  doctrine  of  general  jurisprudence  recognised  by  the 
law  of  Scotland.*  The  obligation  will  be  judicially  enforced.  A 
[443]  tacksman  not  entering  to  the  land,  the  Court  sustained  action 
against  him  a  few  weeks  after  the  term  of  entry  (although  the  first 
term  of  payment  was  not  come)  to  cause  him  to  enter  to  the 

1  Hunter  v,  N.  B.  B.  Co.,  13  Nov.  *  2  Stair,  ix.  31;  2  Bankt.  ix.  21;  2 

1849,  12  D.  37.  Ersk.  vi  39;  Bell's  Pr.  1222;  Tait'a  Jua, 

^  Supra,  book  v.  chap.  ziv.  sec  iiL  Peace,  386.    [Macdougall  v,  Buchaoan, 

voL  ii.  p.  320.  11  Dec  1867, 6  Macph.  120.] 

3  Crawford  v.  Boyle,  &c,  24   Feb. 
1849,  11  D.  714,  21  Jur.  238. 
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occnpjing  and  labouring  the  room  (farm),  that  thereby,  the  same 
being  plenished  with  goods  and  corns,  the  ground  might  be  more 
answerable  to  the  master  for  the  tack-dutj.^  And  it  has  been  held 
to  be  incnmbent  on  the  tenant  after  the  ordinary  day  of  "  flitting  * 
to  require  his  landlord  to  enter  him,  although  the  tenant  to 
whom  he  succeeds  be  not  removed  at  the  day  appointed.*  But 
non-implement  of  an  obligation  to  build  a  dwelling-house  is  not 
a  sufficient  defence  for  the  tenant  failing  to  take  possession  of  a 
farm.*  It  has  been  well  said  that  it  is  not  to  be  inferred  from 
that  judgment  that  a  like  rule  would  apply  where  the  lease  assigns 
a  precise  term  for  the  performance  of  some  prestation  indispensable 
to  enable  the  tenant  to  have  the  use  of  the  subjects;  as,  for 
instance,  if  the  landlord  has  failed  to  have  the  dam^yke  and 
aqueduct  of  a  mill  recently  erected  ready  and  in  operation  at  the 
day  of  entry.* 

The  tenant  cannot  abandon  possession  of  the  subject,  and 
damages  were  therefore  found  due  by  the  tenant  of  an  inn  for 
shutting  up  the  house.'  [A  question  has  been  raised,  but  not 
decided,  as  to  the  liability  of  a  tenant's  executor,  on  the  heir's 
renunciation  or  refusal  to  take  up  the  lease,  in  damages  for  non- 
implement  of  the  contract  of  lease.®] 
iBTflnloD.  The  rule  that  the  tenant  must  restrict  himself  to  the  uses  of 

the  subject  which  are  in  accordance  with  the  special  nature  and 
bona  fide  construction  of  the  lease,  has  been  practically  applied  by 
barring  inversion.  Firsts  The  tenant  of  an  agricultural  subject  is 
not  entitled  to  set  up  an  alehouse  on  his  farm.  The  ratio  was,  that 
he  was  attempting  to  make  such  a  use  of  the  property  let  to  him  as 
was  not  warranted  by  his  lease.^    So,  it  was  held  that  the  lessee 

• 

of  an  agricultural  farm  is  not  entitled,  without  the  lessor's  consent^ 
to  use  a  building  on  it  as  a  posting  station,  more  especially  where 
that  building  is  in  the  immediate  vicinity  of  an  inn,  the  property 
of  the  lessor.®  Second^  A  building  cannot  be  erected  on  an  area 
which  by  the  terms  of  the  lease  and  the  understanding  of  the 
parties  was  set  apart  for  a  garden.*     Thirds  The  tenant  of  a  mill 


1  L.  Randifuird  v.  His  Tenants,  1623, 
Mor.  15,256. 
«  Lisk  V.  Robb,  1674,  1  B.  S.  716. 

•  Duncan  v.  MTDougal,  1796,  Hume 
792. 

*  Per  Hume  in  Duncan  v.  M'Dougal, 
ut  9up.  [Comp.  Guthrie  v.  Shearer,  13 
Nov.  1873,  1  Rettie  181.] 

*  Graham  and  Black  v,  Stevenson, 
1792,  Hume  781. 

•  [Bethune  v.  Morgan,  16  Dec.  1874, 
2  Bettie  186.] 


T  Miln  w.  Mitchell,  1787,  Mor.  15,254. 

«  BaHlie  v,  Mackay,  16  July  1842,  4 
D.  1520,  14  Jur.  686.  [D.  Argyll  9. 
M'Arthur,  28  June  1861,  23  D.  1236, 
33  Jur.  616.] 

*  Inglis  V,  Balfour,  1778,  Mor.  App. 
Tack,  part  i.  p.  34.  This  case  is  much, 
involyed  in  special  matter,  but  th& 
point  stated  in  the  text  appears  to  have 
been  decided  on  the  general  principle 
that  the  purpose  of  possession  cannot  be 
inverted.    And  so  it  was  said  by  the 
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and  lands  attempted  to  convert  a  common  mill  into  a  yam-mil], 
and  to  break  up  ground  in  order  to  convey  water,  and  to  complete 
[444]  the  erection.  His  operations  were  interdicted,  on  the  prin- 
ciple that  he  was  not  entitled  to  establish  a  manufactory  or 
machinery  unconnected  with  the  purposes  of  the  lease.^  Fourth, 
An  agricultural  lessee  cannot  totally  or  partially  cover  the  lands  by 
constructing  houses ;  nor  can  an  urban  lessee  change  the  specification 
or  alter  the  nature  and  description  of  the  subject.^  Thus,  it  was 
held  on  principle  that  the  tenant  of  a  shop  is  entitled  to  divide  it 
into  two  by  erecting  a  wooden  partition.*  And  Fijlh,  The  occu- 
pation as  a  show-room  for  exhibiting  wax  figures,  of  a  shop  in  a 
good  situation,  and  formerly  occupied  by  a  silk  mercer,  was  held  to 
be  an  inversion  which  the  landlord  was  entitled  at  common  law  to 
prevent.*  An  opinion  was  indicated  that  the  occupation  by  a 
grocer  or  huckster  of  a  shop  let  to  a  surgeon  and  apothecary  was 
Hot  an  inversion.*  But  the  conversion  of  a  market  garden  into  a 
place  of  public  amusement  was  held  to  fall  under  the  rule.* 

If  the  landlord  acquiesce  in  the  inversion,  subsequent  challenge  Landlord's 
is  barred.    Thus,  B  and  0  were  assignees  of  a  lease,  granted  by  D  ^^^  the 
for  fifty-one  years,  of  certain  lands  in  the  neighbourhood  of  a  town,  "^^erawn- 
These  lands  had  from  an  early  period  of  the  lease  been  used  as  a 
bleachfield,  without  interruption  from  the  landlord.     The  lessees 
having  afterwards  begun  to  erect  buildings  for  the  purpose  of  a 
certain  manufactory,  the  landlord  craved  interdict  on  the  ground 
that  the  proposed  operations  were  contrary  to  the  nature  of  the 
lease,  which  he  alleged  had  been  granted  purely  for  the  purposes 
of  agriculture.    The  Court  held  that,  in  consequence  of  the  con- 
tinued mode  of  occupation,  the  lease  could  no  longer  be  deemed 
agricultural.^ 

So,  a  landlord  let  a  mill  described  as  a  paper-mill,  which  with 
his  knowledge  was  made  use  of  as  an  oil-mill  for  six  years.  After- 
wards the  tenant  assigned  the  lease  to  another,  who  used  the 
building  as  a  flour-mill.     When  it  had  been  so  used  for  about  a 


Lord  Pres.  (Campbell)  in  Armstrong 
and  Smith  v.  Biyceson,  1807,  Hume 
837. 

1  Fold  V,  HiUox,  1808,  Mor.  App. 
Tack,  No  17. 

'  Assumed  as  fixed  law  in  Ford  v, 
HiUox,  and  Inglis  v.  Balfour,  ut  sup. 

'  Armstrong  and  Smith  v,  Bryceson, 
ut  mm. 

^  Leechman  and  Edington  v,  Sieve- 
wright,  6  June  1826.  4  S.  683. 

*  Per  Lord  Pitmilly,  Gordons.  Craw- 
ford, 15  June  1825,  4  S.  95.  This  and 
the  preceding  case  were  formerly  noticed 


in  discussing  the  effect  of  inversion  upon 
the  implied  power  of  an  urban  lessee  to 
sublet;  but  as  in  Gordon  v,  Crawford 
the  pure  point  did  not  emeive,  it  cannot 
be  deemed  a  precedent.  Sivp.  book  L 
chap.  viiL  sec  5,  vol  L  p.  244;  [and  see 
below,  p.  473  seq.  of  3d.  ed.] 

•  Treasurer  of  Heriot's  Hospital  v. 
Gardener  of  Heriot's  Garden,  1751,  Elch. 
PcMit  Illieit  No.  20.  [See  below,  p. 
473  of  3d  ed.1 

7  Skene  v.  J.  and  S.  Maberly,  2  March 
1822, 1  S.  369. 
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year,  the  landlord  judicially  insisted  that  it  should  be  reconverted 
into  a  paper-milL  It  was  held  that  by  acquiescing  in  the  use  of 
it  as  an  oil-mill  the  landlord  had  discharged  the  obligation  that  it 
should  be  used  exclusively  as  a  paper-mill,  and  therefore  that  he 
could  not  insist  that  it  should  be  exclusively  so  used  during  the 
remainder  of  the  lease.^ 

A  tenant  acquired  [445]  for  life  a  lease  of  lands  as  a  rabbit-war- 
ren and  farm.  He  entered  into  an  arrangement  with  the  tenant  of 
a  neighbouring  colliery,  by  virtue  of  which  the  latter  constructed  on 
the  lands  a  railway  for  the  transport  of  his  coals^  and  for  which  he 
drew  a  rent.  This  arrangement  continued  in  operation  for  nearly 
twenty  years,  under  the  immediate  cognisance  of  the  landlord,  and 
without  challenge  by  him.  The  landlord  then  applied  for  an 
interdict.  The  Court  waived  the  decision  of  the  abstract  question, 
whether  a  tenant,  to  whom  lands  are  let  as  an  agricultural  sub- 
ject, can  derive  a  profit  from  allowing  a  small  part  of  them  to 
be  applied  to  any  other  use  not  interfering  with  his  own  pos- 
session, without  the  landlord's  consent,  but  to  subsist  only  during 
his  lease.*  But  they  unanimously  held  that  the  landlord  was 
barred  by  acquiescence  from  objecting,  and  therefore  refused  the 
interdict.* 
Bordoi  of  Where  acquiescence  is  pleaded,  the  case  is  ordinarily  sent  to 

^^^^^'^  a  jury,  before  whom  two  issues  arise  for  trial — one,  whether  or 
not  there  has  been  an  inversion,  the  proof  of  which  lies  on  the 
lessor ;  and  the  other,  whether  the  landlord  has  by  acquiescence 
barred  himself  from  challenging  the  inversion,  the  proof  of  which 
lies  on  the  lessee.^ 


Section  II. — Agricultural  Lease — Management  during 

Currency. 

In  stating  the  clauses  of  the  agricultural  lease  the  importance 
of  the  clause  of  management  was  noticed,  and  its  ordinary  purport 
was  detailed.  There  are  three  branches  which  require  examina- 
tion:— Istf  the  rules  during  the  currency;  2rf,  those  towards  or  at 
the  termination  ;  and  3c2,  the  modes  by  which  the  stipulations  may 
be  enforced. 

^  Young  and  Co.  v,  Ramsay,  11  March  latter  opinion  appears  to  be  more  in  ao- 

1824,  2  S.  793;  aff.  2  June  1825^  1  W.  cordance  with  principle  and  analog, 
and  S.  560.  '  D.  of  Portland  v.  Samson,  3  f'eb. 

'  Lords  Cuninghame  and  Jeffrey  indi-  1843,  6  D.  476,  15  Jur.  248. 
cated  opinions  in  the  affirmative,  and         ^  MTarlane  on  Issues  in  Jury  Cases, 

Lord  Mackenzie  in  the  negative ;  the  230.   Skene  v,  Maberlys,  27  Nov.  1820. 

2  Mur.  352. 
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The  existence  of  the  clause  of   management  in  the  Roman,  Art.  i.— 
Continental,  and  occasionally  in  the  old  Scottish  leases,  was  shewn  h&ueif. 
in  the  Introduction.^    In  the  ancient  Books  there  is  no  learning  on  Writers  on 
the  subject.     Balfour  inserts  the  early  laws  relative  *' to  labouring 
of   the   land." 2      But   these  were  intended  for  the  promotion   of 
[446]  agriculture  generally,  and  not  for  specific  regulation.     Craig 
notices  the  subject  no  further  than  to  make  mention  of  the  out 
going  tenant's  right  to  sow  and  reap  in  the  year  of  removal.^ 
When  Stair  wrote,  agriculture  had  attracted  more  attention ;  but 
the  well-known  distribution  into  two  parts,  viz.,  one-third  croft  or 
infield  and  two-thirds  outfield,  was  the  ordinary  course.*     The 
whole  doctrine  of  Stair  is  contained  in  the  rule,  that  without  ex-  stair, 
press  provision  the  tenant  is  "not  to  rive  out  meadow  or  greens 
never  ploughed,  or  destroy  mosses,  or  deteriorate  the  ground  worse 
than  he  found  it."*    Bankton  says  that  the  tenant  must  duly  man- 
ure the  ground,  and  not  alter  the  form  of  possession,  and   that 
he  must  not  deteriorate   the  ground  by  labouring  meadows  or 
otherwise  committing  waste  thereon.^ 

The  dicta  of  Erskine  merely  are,  that  the  tenant  is  by  the  Er8kine,4e. 
nature  of  the  contract  obliged  to  use  the  power  given  him  over 
the  surface  tanquam  bonus  vir^  without  running  out  or  wasting  the 
soil,  and  consequently,  that  he  is  under  sundry  circumstances, 
which  must  be  left  in  arbitrio  jvdicis,  tied  down  without  any  ex- 
press clause,  both  with  respect  to  the  grounds  which  he  may  turn 
up  with  the  plough  and  as  to  the  method  of  cultivation  and  hus- 
bandry.*^ In  Eoss'  dissertation  on  the  lease  no  notice  is  taken  of 
the  clause  of  management.*  This  probably  was  occasioned  by  his 
having  commented  on  the  Style  given  by  Dallas,  in  which  there  is 
no  indication  of  this  clause.*  In  the  Style  recommended  by  Spot- 
tiswoode  there  is  a  short  provision  concerning  manure,  as  was  no- 
ticed when  treating  of  Steelbow.^®  And  he  mentions  that  some 
landlords,  "to  keep  their  tenants  from  spoiling  the  ground  by 
undue  labouring  the  same,  oblige  them  to  till  and  manure  the 
same  in  a  certain  manner  prescribed  to  them  in  the  tack  ;"^  but  he 
does  not  introduce  such  a  clause  into  his  Style,  from  which  it  may 
be  presumed  that  its  adoption  was  comparatively  rare. 

The  rules  laid  down  judicially  are  as  scanty  as  are  the  dicta  in 


*  Introd.  chaps,  iv.  v.  and  vii. 

*  Balfour  536-7. 
«  2  Craig,  ix.  2. 

*  System  of  AgricuL  261. 

*  2  Stair,  ix.  31. 
>  2  Bankt.  ix.  21. 


^  2  Ersk.  vi.  39. 

«  2  Ross'  Lect  (Tack.) 

*  2  Dallas,  part  v.  p.  609. 
"  Spottis.  Styl.  367,  and  wfp.  voL  L 
pp.  325-331. 
"  Spottis.  StyL  36a 
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the  Institutional  Books.  Before  the  middle  of  the  seventeenth 
century  three  decisions  only  have  been  traced — First,  Damages 
were  awarded  against  a  tenant  '*for  tilling  the  grass  and  riving 
out  the  ground  that  should  be  in  pasture  and  burning  the  moss 
after  he  was  warned  to  remove,"  although  he  pleaded  that  he  wa» 
not  restricted  by  any  paction,  and  might  labour  the  land  as  he 
pleased.^  Second^  The  Court  sustained  action  for  damage  and  to 
desist,  at  the  instance  of  a  landlord  against  his  tenant,  ''for  tilling 
the  swaird  and  for  overliming  the  land,  so  that  it  would  be  useless 
[447]  at  the  ish  of  the  tack.">  And  Third,  The  Court  thought  that 
they  could  not  prescribe  a  scheme  of  labouring  to  a  tenant.' 

The  whole  system  of  law,  therefore,  relative  to  agricultural 
management  is  embodied  in  modem  decisions.  The  leading  prin- 
ciples which  pervade  them  are,  that  in  leases  of  extraordinary 
duration  the  lands  shall  be  so  cultivated  as  to  be  left  in  an  im- 
proved condition;  that  in  those  of  ordinary  duration  the  land 
shall  suffer  no  deterioration,  but  be  returned  to  the  landlord  in  a 
condition  at  least  as  good  as  at  the  beginning  of  the  lease,  and 
that  for  this  purpose  the  rules  of  management  shall  be  strictly 
enforced,  more  especially  towards  the  expiration.  A  difference  of 
opinion,  it  is  understood,  exists  among  practical  agriculturists  on 
the  question  whether  the  lessee  should  be  bound  by  precise  regula- 
tions, or  merely  obliged  to  cultivate  according  to  the  rules  of  good 
husbandry  as  practised  in  the  district.  The  latter  of  these  views, 
it  is  believed,  is  becoming  prevalent,  under  the  limitation  of  specific 
rules  applicable  to  the  last  four  or  five  years  of  the  leMe.  What- 
ever effect  these  different  views  may  produce  upon  the  formation 
of  the  clauses,  none  can  be  produced  upon  the  construction  which 
the  Courts  must  give.  If  the  rules  be  precise,  they  must  be  in- 
terpreted according  to  the  intention  of  parties,  as  proved  by  the 
tenor  of  the  contract,  independently  of  the  control  of  usage  or 
other  extrinsic  considerations.  If  they  be  general,  the  fact  of  their 
consistency  or  inconsistency  with  good  husbandry  must  in  each 
case  either  be  left  to  a  jury  or  be  determined  by  the  reports  of 
men  of  skill. 

These  principles  have  been  carried  into  operation  by  a  series  of 
decisions.  First,  The  doctrine  was  established  that  even  without 
stipulation  there  is  an  implied  obligation  to  cultivate  according  to 
the  rules  of  good  husbandry ;  for  it  was  held  that  by  the  common 
law  of  Scotland  a  tenant  is  restrained  from  deteriorating  a  farm 


1  L.  Haddo  v.  Johnston,  1633,  Mor.         »  Meldrum  v.  Qibb,  1737,  Elch.  Tack 
15,267.  No.  4. 

^  Murray  v,  Balcanqnhal,  1665,  Mor. 
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by  mislabouring  or  overlabouring  it,  contrary  to  the  usual  practice 
in  the  country  (district),  without  any  special  clause  in  his  lease 
expressive  of  such  limitations.^  If  there  be  no  rules  of  manage- 
ment,  the  general  doctrine  already  stated  governs.  In  a  lease 
for  sixty-eight  years  the  lessee  was  bound  "  to  labour,  and  well 
and  sufficiently  to  manure  the  said  lands,"  but  no  specific  mode  of 
cultivation  was  prescribed.  During  the  currency  of  the  last  year 
the  landlord  sued  the  tenant  at  common  law  for  not  having 
laboured  the  lands  in  a  husband-like  manner.  Inspectors  assum- 
ing, as  the  ground  of  their  calculation,  that  the  proper  course  of 
management  was  a  six-break  shift,  estimated  the  loss  occasioned 
by  miscropping  at  a  certain  sum.  The  Court  were  unanimous  in 
holding  [448]  that  in  a  long  lease  the  tenant  must  not  merely 
leave  the  lands  in  the  same  condition  in  which  he  received  them, 
but  must  cultivate  them  according  to  the  rules  of  good  husbandry. 
The  lessee  not  having  done  so  during  the  last  years  of  the  lease, 
damages  were  held  to  be  due.  But  there  was  a  difference  of 
opinion  as  to  the  data  for  calculation.  On  the  one  hand,  it  was 
deemed^  that  where  no  rotation  was  fixed,  damages  must  be 
assessed,  not  on  the  calculation  of  a  particular  course,  but  accord- 
ing to  the  actual  loss.  On  the  other  hand,  it  was  held  by  the 
majority*  that  some  rule  of  management  must  be  adopted  for  esti- 
mating the  damage,  and  that  a  six-shift  course  was  as  favourable 
to  the  tenant  as  any  other,* 

But  if  the  tenant  follow  out  the  course  of  cultivation  pointed  specific 
out  in  his  lease,  he  is  not  liable  for  any  alleged  deterioration  of  the  miSLI^-*^ 
lands  arising  from  the  rules  of  good  husbandry  not  having  been  ^^^^^^' 
observed.    In  a  lease  there  were  clauses  that  the  tenant  should  obligation. 
not  waste  or  deteriorate,  but  meliorate  and  improve,  and  that  he 
should  manage,  labour,  and  cultivate  the  lands  "  according  to  the 
rules  of  good  husbandry  for  that  part  of  the  country  and  such  a 
farm."    A  specific  course  of  cropping  and  certain  other  regulations 
were  then  inserted,  which  were  followed  by  the  lessee,  under  the 
inspection  of  the  landlord  or  his  factor.    Founding  on  the  stipula- 
tion, and  alleging  that  the  tenant  was  not  cultivating  according  to 
the  rules  of  good  husbandry,  but  that  he  was  deteriorating,  the 
landlord  applied  for  judicial  inspection.     The  report  bore  that  the 
farm  in  general  had  been  deteriorated  by  the  mismanagement  of 
the  tenant  (but  without  specification  of  particulars),  and  that  a 
certain  sum  of  damages  ought  to  be  awarded.     These  damages 

1  Maxwell  v.  M'Muiray,  1776, 5  B.  S.  •  Per  Lords   Glenlee,  Craigie,   and 

516.  Pitmilly. 

*  Per  Lords  J.-C.  (Boyle)  and  Robert-  *  Thomson's  Repres.  v.  Oliphant,  12 

son.  Nov.  1824,  3  S.  275. 
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were  awarded  by  the  Sheriff,  but  the  Court  of  Session  reversed  on 
the  ground  already  stated.^ 

Where  there  has  been  a  deviation,  it  is  competent  to  ordain 
the  lessee  to  find  security  to  adhere  to  the  course  prescribed.  A 
tenant  who  was  bound  by  his  lease  (the  greater  part  of  which 
was  unexpired)  to  follow  a  six-shift  course  of  cultivation  adopted 
a  four-shift  course.  He  was  ordained  to  find  security  to  bring 
the  farm  into  a  six-shift  course  as  soon  as  it  could  reasonably  be 
done,  and  to  adhere  to  it  throughout.  The  caution  was  to  subsist 
for  six  years  after  the  farm  had  been  brought  into  the  prescribed 
rotation.* 

Secondy  It  was  ruled  that  a  tenant  is  not  at  liberty  to  sell 
any  part  of  the  straw  which  grew  upon  the  lands,'  also  that  ho 
is  not  entitled  to  dispose  of  any  part  of  the  fodder  upon  his 
farm  except  the  hay  and  straw  of  his  outgoing  crop,  altliough  there 
[449]  is  no  prohibitory  stipulation.*  The  rule  was  subsequently 
recognised  under  a  lease  for  fifty-seven  years  as  applicable  to 
assignees  and  sublessees  as  well  as  to  the  original  or  principal 
lessee.* 

TJiirdy  A  tenant  having  two  farms  in  the  vicinity  of  each 
other,  belonging  to  different  proprietors,  is  not  entitled,  although 
there  be  no  clause  of  prohibition,  to  consume  the  green  crop  or 
fodder  of  the  one  upon  the  other;  neither  is  he  entitled  to  carry 
his  grain  from  the  farm  where  there  is  no  thrashing  machine  to  be 
thrashed  upon  the  other,  upon  finding  caution  to  return  the  fodder 
to  the  farm  upon  which  it  grew.*  The  ratio  was,  that  to  have  so 
permitted  would  have  been  contrary  to  the  rules  of  good  hus- 
bandry and  the  analogy  of  precedent.  But  the  former  reason  is 
questionable,  because  as  turnips  cannot  be  raised  without  manure, 
no  injury  can  accrue  from  the  removal  of  the  green  crop  if  the 
manure  made  from  it  is  returned  to  the  farm  on  which  it  had 
grown ;  and  the  latter  reason  cannot  operate,  as  in  previous  cases 
the  tenants  avowed  their  intention  of  selling  the  fodder,  wHereas 
here  it  was  to  be  returned.  In  a  subsequent  case  it  was  laid  down 
that  although  no  tenant  is  entitled  to  carry  off  his  fodder  to 
another  farm,  yet  that  the  rule  can  apply  only  where  there  are  the 
means  by  a  proper  farm-steading  of  manufacturing  the  grain,  and 


^  Stark  V.  Edmonstone,  28  Nov.  1826, 
5  S.  45. 

8  Strachan  v.  Nicol,  16  Nov.  1828,  7 
S.  20.  This  judgment  was  pronounced 
of  consent;  but  such  a  remedy  would 
be  enforced  if  craved. 

'  D.  of  Roxburghe  v.  Archibald,  1785, 
5  B.  S.  519. 


*  Pringle  V.  M'Murdo,  1796,  Mor, 
6675. 

^  E.  of  Northesk  v.  Holland,  1797, 
Mor.  16,254. 

*  Scott  V.  Durham,  27  May  1813, 
F.C.  306. 
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by  proper  offices  of  consuming  the  fodder  upon  the  farm ;  but  the 
case  having  been  decided  on  a  special  agreement  that  the  lessee 
should  be  entitled  to  manage  two  farms  (belonging  to  different 
proprietors)  by  means  of  the  steading  upon  the  larger,  the  decision 
cannot  be  deemed  to  overrule,  though  the  opinion  must  be  deemed 
to  modify,  the  preceding  case.^ 

Fourth^  In  a  lease  of  a  farm  belonging  to  a  fatuous  person  Spedai 
there  was  a  stipulation  for  a  four-ahift  rotation.      On  a  report  from  Suer!' 
men  of  skill  that  a  five-shift  rotation  would  be  more  beneficial,  the 
Court  authorised  the  curator  bonis  to  alter  the  course  of  cropping 
accordingly.* 

Fifthy  In  a  lease  for  nineteen  years  the  tenant  bound  himself 
to  labour,  cultivate,  and  manure  the  lands,  and  not  to  outrun  the 
same  by  overcropping  or  other  undue  management,  and  also  to 
have  one-fourth  of  the  farm  in  pasturage  at  the  end  of  the  lease. 
During  the  currency  an  action  was  raised  by  the  landlord,  setting 
forth  that  the  tenant  had  cultivated  contrary  to  the  rules  of  good 
farming,  and  that  the  lands  had  been  greatly  injured  and  dete- 
riorated by  the  miscropping,  improper  rotation,  and  other  undue 
management,  and  pleaded  that  even  where  there  was  no  stipula- 
tion, there  was  an  implied  obligation  on  the  tenant  to  cultivate  the 
lands  [450]  according  to  the  rules  of  good  husbandry,  and  to 
refrain  from  deterioration  by  operations  contrary  to  the  local 
usage.  The  tenant  detailed  his  system  of  cropping,  which  he 
maintained  was  not  injurious  to  the  farm.  He  alleged  that  by  the 
lease  no  particular  mode  of  cropping  was  prescribed,  that  he  was 
bound  to  leave  the  lands  only  in  no  worse  condition  than  he  got 
them,  and  that  he  was  not  bound  to  any  particular  system 
of  cropping.  The  Court  held  that  he  was  bound  to  crop  according 
to  the  rotation  in  practice  in  the  district,  if  suitable  to  his  lands.' 

Sixth,  The  question  was  raised,  whether,  under  an  obligation 
"  to  clear  the  ground  of  stones,"  the  lessee  was  bound  to  remove 
projecting  portions  of  solid  rock.  An  objection  in  form  prevented 
a  decision ;  but  it  cannot  be  doubted  that  the  claim  (for  damages) 
must  have  been  overruled,  as  the  practical  construction  was  ob- 
viously adverse.* 

^  Gordon  v.  Falconer,  8  March  1822,  tion  was  relative  to  the  competency  of 

1  S.  386.  Buch  an  action   during  the  currency. 

^  MacCT^or,  Petr.,  7  June  1837, 15  The  details  and  opinions  of  the  Court 

S.  1092,  F.C.  1035.  shall  he  examined    tn/ra,  under   the 

*  Carron  Company  v,  Donaldson,  25  chapter  on  Damages. 

Feb.   1858,  20  D.   681,  30  Jur.  347.  *  JEllrick's  Trs.  v.  Duff,  1  Dec.  1824, 

The    question    arose  in  an  action  of  3  S.  343. 
damages.     The  more  important  ques- 
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Art  c—  ^  Under  peculiar  circumfltancee  it  may  not  be  practicable  or 
advisable  that  the  agricultural  management  be  conducted  by  the 
tenant  himself.  In  such  cases,  on  the  application  of  the  landlord, 
judicial  authority  will  be  given  to  himself  to  conduct  the  manage* 
ment,  or  a  manager  will  be  appointed.  A  proprietor  presented  a 
summary  petition  to  the  Sheriff  in  the  middle  of  April.  It  set 
forth  that  the  tenant  of  one  of  his  farms  had  made  no  preparation 
for  laying  down  the  crop,  and  he  prayed  the  Sheriff  to  remit  to 
persons  of  skill  to  examine  the  farm,  and  to  authorise  him  to 
cultivate  it  in  conformity  with  a  report  by  them.  The  Sheriff 
remitted  to  two  farmers  to  inspect  the  lands,  and  on  their  report 
authorised  the  proprietor  to  cultivate  according  to  their  recom- 
mendation, reserving  all  questions  as  to  the  expense  of  laying 
down  the  crop,  and  as  to  similar  matter.  The  tenant  presented  a 
note  of  suspension  and  interdict  against  the  proprietor  acting  upon 
this  warrant,  on  the  ground  that  to  grant  it  was  ultra  vires  of  the 
Sheriff.  The  Court  refused  the  note,  being  unanimously  of  opinion 
that  the  Sheriff  had  power  to  grant  such  a  warrant  where  it  was 
demanded  by  the  exigency.^ 

So,  on  the  allegation  of  a  farm  being  mismanaged  and  under- 
stocked, as  the  tenant  was  in  America,  the  Court  appointed  a 
person  to  manage  the  farm  for  behoof  of  all  concerned.'  And  it 
[451]  was  said  that  the  Court  may  authorise  interim  management 
of  a  farm  pending  an  appeal  where  they  had  refused  interim 
execution.* 

Section  III. — Agricultural  Management — Termination. 

In  the  last  year  the  lessee  and  lessor  have  certain  mutual  rights, 
and  are  subjected  to  certain  mutual  obligations,  which  may  be 
enforced  by  interdict  and  action  for  implement,  or  in  default  by 
an  action  for  damages.  These  are — Ist^  the  lessor's  right  to  an 
away-going  crop,  the  necessary  accommodations,  and  the  value  of 
fallow;  2df  the  obligations  relative  to  the  grass  land;  and  Zd,  the 
lessor's  right  to  the  manure,  straw,  and  fodder  of  the  penult  and 
last  crop ;  and  they  shall  now  be  discussed.^ 

1.  Definition  and  Principle, — ^An  away-going  crop  is  that 
which  the  tenant  has  sown  during  the  last  year  of  the  lease,  and 

1  Btock  V.  Buchanan,  7  June  1851,        <  Grainger  v.  Qeils,  17  June  1877, 19 

13  D.  1069,  23  Jur.  406.      [But  see  D.  1010,  29  Jur.  405. 
Affleck  V.  Affleck,  Jan.  14,  1662,  24  D.         *  Ordinary  stipulAtionB,  swpnL  voL  i. 

291.1  p.  329.         "       *^  /     *-    / 

"Crichton  v.  Keith,  11  March  1857, 
19  D.  713,  29  Jut.  329. 
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which,  after  his  removal  from  the  houses  and  grass  at  Whitsunday*  ^^'^ 
he  is  entitled  to  reap  at  the  ensuing  harvest.    Entitled  to  reap  a  btMe  toon 
crop  for  each  year,  and  reaping  none  in  the  year  of  entry,  the  tenant  ^JJJ^*'^ 
has  a  right  to  one  for  the  year  of  removal,  [and  though  his  term 
ends,  strictly  speaking,  at  Whitsunday,  he  is  entitled  to  continue 
his  possession  till  the  separation  of  his  crop,  and  for  that  pur- 
pose.^]   The  tenant's  right  to  reap  what  he  had  sown  was  in  an 
old  case  recognised  even  although  the  sowing  was  after  a  decreet 
of  removal;  and  the  proprietor's  right  was  limited  to  what  was 
sown  after  ejection.*   So,  notwithstanding  desertion  at  Whitsunday, 
the  tenant  was  held  to  be  entitled  on  tendering  arrears  to  reap 
the  crop.* 

As  formerly  shewn,  the  heir  of  a  tenant  for  life  may  be  Heir  of 
removed  summarily  between  terms.*  He,  therefore,  is  not  entitled  teiuuit. 
to  an  awaygoing  crop,  and  the  rule  is,  that  in  so  far  as  the 
grounds  are  sown  at  the  death  of  the  liferent  lessee,  his  heir  is 
entitled  to  reap  the  crop  on  paying  a  corresponding  proportion  of 
the  rent,  but  that  he  is  not  entitled  to  sow  or  reap  farther,  or  to 
use  ihe  grass,  sown  or  natural ;  and  that  in  so  far  as  the  deceased 
had  laboured  ground  not  sown  at  the  time  of  his  death,  or  the  heir 
since  that  period  has  laboured  that  ground,  the  landlord  must  pay 
a  bona  Jide  price  for  such  labour.*  Hay  produced  from  grass  seed 
sown  with  white  crop  in  the  spring  of  1814,  and  cut  in  the  summer 
of  1815,  was  found,  in  a  competition  between  the  landlord  and  the 
representatives  of  a  [452]  deceased  liferent  tenant,  who  died  in  June 
1815,  to  belong  to  the  landlord.* 

2.  Grain  Crop. — In  modern  times  the  right  to  an  awaygoing  onia  crop, 
crop  of  grain  was  in  two  instances  disallowed  on  special  matter,  m.  oJ^. 
and  in  a  third  by  an  error  in  law;  but  it  is  now  established.    First, «.  Somner. 
There  were  let  by  verbal  agreement  an  arable  farm  and  a  meadow, 
quite  detached.    The  entry  was  at  Whitsunday  and  the  separation 
of  the  crop.     With  the  landlord's  permission  the  lessee  ploughed 
and  cropped  the  meadow  during  the  second  and  third  year.    At 
the  Whitsunday  of  the  fourth  year,  the  lessee,  having  been  removed, 
was  held  not  entitled  to  an  outgoing  crop  from  the  meadow  ploughed 
previously  to  the  execution  of  the  summons  of  removing ;  and  the 
crop  was  found  to  belong  to  the  landlord  on  paying  the  cost  of  seed 

^  [Fnllairton  v.  Crawford,  4  March  •  Downie   v.  Qiahamey    1716,  Mor. 

1814,  F.C.    E.  of  Hopetonn  v.  Wifht,  15,310  and  14,729. 

10  July  1863, 1  Macph.  1097^  35  Jur.  *  Book  iy.  chap.  iz.  sec  1,  vol  iL  p. 

623;  a&  27  May  1864, 2  Macph.  (H.L.)  80. 

85.  36  Jur.  542, 4  Maoq.  729.J  ^  Steward  v.  Reprs.  of  Grimmond, 

i  Qoidon  V.  M'Culloch,  1671,  Mor.  1796,  Mor.  13,853.  Home  561. 

15^18  and  13,400.  *  M.  of  Tweeddale  v.  Somner.    19 

Kov.  1816,  F.C.  213. 

65 


488  AGRICULTURAL  MANAGEMENT.  [b.  t.  a  xxnr.  b.  m. 

given  to  local  usage ;  for  with  relation  to  an  extensive  farm 
situated  in  a  moist  climate,  and  so  circumstanced  that  the  away- 
going  crop  could  neither  be  readily  rouped  nor  easily  removed,  it 
was  held  that  the  possession  during  the  winter,  or  part  of  it,  after 
the  tenant's  removal  was  indispensable  for  the  saving  and  removal 
of  the  awaygoing  crop ;  and  as  there  was  evidence  of  the  custom 
of  the  district  to  that  effect,  the  landlord  wa  found  liable  in 
damages  to  the  tenant,  who  had  been  ejected  from  the  farm  in  the 
middle  of  July.*  A  party  having  on  the  14th  of  February  been 
ordained  by  the  Court  of  Session  to  remove  from  a  farm  within 
three  weeks,  was  held  entitled  to  a  reasonable  period  and  proper 
accommodation  to  thrash  out  a  quantity  of  grain  and  dispose  of  a 
large  stock  of  cattle.  No  precise  time  was  fixed  by  the  Court ; 
but  on  consent  three  months  were  allowed.^ 

Although  this  cannot  be  deemed  a  decision  overruling  the  pre- 
ceding case  (by  reason  of  the  different  seasons),  yet  it  tends  to  the 
introduction  of  a  general  doctrine  subversive  of  that  case,  and 
establishes  the  rule  that  an  outgoing  tenant  should  have  rights 
similar  to  those  given  by  the  local  usage  already  mentioned.'  No 
obstant  doctrine  ought  to  be  inferred  from  a  case  in  which  it  was 
held  that  a  tenant  removing  from  arable  lands  at  Martinmas  is 
not  entitled  to  retain  possession  of  the  bams  and  stables  after  that 
term.  It  was  there  laid  down  that  Michaelmas  is  an  uncommon 
and  unsuitable  term  of  entry  or  removal  for  arable  lands ;  but  that 
where  the  tenant  has  agreed  to  it,  it  lies  with  him,  as  in  the  know- 
ledge [458]  of  it,  timefully  to  arrange  the  matter  of  removal  with 
the  landlord  or  new  tenant,  or  to  occupy  the  lands  in  such  a  way 
for  his  last  crop  as  to  obviate  the  probable  inconveniences  of  such 
a  term  of  flitting  from  the  houses.^  The  judgment,  therefore,  may 
well  be  deemed  to  have  proceeded  on  special  matter. 

Valmtiooof         6.    CONSTRUCTION  OF  OBLIGATIONS  TO  TaKE  CrOP  OF  OUTGOING 

bit  crop.  Tenant. — Provisions  relating  to  taking  the  last  crop  at  a  valuation 
have  been  judicially  construed.  Articles  of  lease  contained  a 
clause — "  It  being  stipulated  that  no  part  of  the  present  grain 
crop  is  to  be  carried  off  the  farm,  the  whole  may  belong  to  the  in- 
coming tenant  at  a  valuation,  to  be  made  on  such  fair  terms  as  the 
parties  can  agree  upon."  This  obligation  was  construed  not  to  im- 
port that  the  valuation  was  to  be  made  by  a  rough  estimate  while 
the  crop  was  standing,  but  that,  if  the  parties  could  not  agree,  the 

1  Mlieod  v»  Crawford,  10  Dec.  1816,  *  [This  observation  cannot  be  snp- 

noted  in  Anderson  and  Duncan  v.  Tod,  ported  after  the  decision  in  Gatherer  v, 

Hume  842.  Gumming,  ctt.] 

>  Finlayson  v.  Peddie^  16  May  1829,  *  Anderson  and  Duncan  v.  Tod,  ut 

7  S.  617.  <ttp. 
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valuation  was  to  be  settled  by  the  Judge-Ordinary  by  having  the 
crop  measured  after  it  was  cut.^  [And  where  a  tenant  is  bound  to 
leave  turnips  and  dung  or  other  produce  of  the  farm  at  the  end  of 
his  leascy  to  be  paid  for  by  the  incoming  tenant  at  a  valuation,  it  is 
held  that  they  were  to  be  valued  at  their  market  value,  not  at  their 
value  for  consumption  on  the  farm.^l 

6.  Fallow  Land. — Practical  agriculturists  consider  summer «<» tefS- 
f allow  as  an  important  part  of  good  cultivation  on  clay  soils ;'  but  jZ^^^ 
as  leaving  ground  in  fallow  causes  loss  to  the  outgoing  tenant  and 
gain  to  the  incoming,  it  is  equitable  that  the  former  should  be 
recompensed.  A  claim  made  by  an  outgoing  against  an  incoming 
tenant  for  the  value  of  fallow  ground  left  by  him,  was  sustained  on 
the  reports  of  agriculturists.  The  right  was  held  to  exist  indepen- 
dently of  stipulation,  and  the  ratio  was,  that  as  the  outgoing  tenant 
would  have  been  entitled  to  take  another  crop  instead  of  leaving 
fallow,  an  equivalent  was  exigible.^  This  decision  has  been  deemed 
to  have  fixed  the  law.*  [And  on  the  same  principle,  an  incoming 
tenant  is  bound  to  recompense  the  landlord,  who  has  been  in  per- 
sonal occupation  of  the  land  let  to  him,  for  the  lime,  manure,  seed, 
and  labour  beneficially  expended  by  him  for  a  crop  which  the  in- 
coming tenant  reaps.®] 

In  conformity  with  the  same  principle,  it  was  subsequently  ^^^^  p^ 
ruled  that  if  the  outgoing  tenant  received  prepared  fallow,  the  like  PJ^i^,^ 
shall  be  left  by  him.    A  tenant  entering  on  his  farm  had  received  in  fint year, 
free  of  charge  a  certain  extent  of  ground  in  fallow,  prepared 
with  a  certain  quantity  of  manure.     At  the  expiration  of  his 
lease  he  claimed  the  value  of  the  manure  and  fallow  left  on 
the  farm.     It  was  held  that  he  was  bound  to  leave  the  same 
quantity  of  fallow  and  manure  free  of  charge  as  he  had  received, 
and  that  he  was  entitled  to  payment  for  the  surplus  only.^    But 
where  by  the  lease  a  portion  of  the  land  was  reserved  by  the 
landlord  for  fallow  and  green  crop,  and  for  which  the  tenant  was 
to  receive  merely  a  certain  sum  per  acre  for  ploughing,  it  was  held 
[459]  that,  the  rights  of  parties  being  thus  settle  by  the  contract, 
the  tenant  could  claim  no  additional  sum  for  the  fallow  as  at 


1  Still's  Trs.  V.  Chivas,  12  Not.  1829, 
8  S.  9,  2  D.  and  A.  5;  see  also  F.C.  4. 

*  [Erskine's  Trs.  v,  Crombie,  &c.,  1 
Nov.  1870,  9  Macph.  64.  Lindsa}*^  v. 
BeU,  16  Nov.  1862,  1  Macph.  39,  36 
Jur.  24.  See  as  to  a  condition  requiring 
notice  by  the  landlord  or  incoming 
tenant  of  his  intention  to  buy  the  last 
croD  at  a  valuation,  Duke  v.  Ferguson, 
19  Feb.  1862,  24  D.  647,  34  Jur.  282.] 


<  1  Joum.  AgricuL  796-809,  but 
especially  806-9. 

^  Purves  V,  Rutherford,  3  Dec  1822, 
2  S.  69. 

«  Bell's  Pr.  1263;  2  Stair,  iz.  43,  art 
6,  Note  (by  Brodie).  [Simson's  Tr.  v, 
Carnegie,  27  May  1870,  8  Macph.  811.] 

0  [MarshaU  v.  Walker,  26  March  1869, 
7  Macph.  833.] 

'  Brown  v,  ColL  of  St  Andrews,  11 
July  1861, 13  D.  1366, 23  Jur.  662. 
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Fallow 
break. 


common  law.^  [Where  an  outgoing  tenant  was  entitled  by  liis 
lease  to  be  paid  for  '^  labouring  and  manuring  the  fcdlow-break  '* 
at  a  valuation,  as  well  as  ''  for  the  value  of  the  land  left  in  bare 
fallow,  according  to  the  average  rent  of  the  farm,**  it  was  held,  on  a 
construction  of  the  terms  of  the  lease,  that  the  term  "fallow-break'' 
did  not  include  land  from  which  the  tenant  had  taken  an  away* 
going  green  crop.*] 


Art.  2.— 
OtUgation 
Of  tograss 
kmdt. 


Construc- 
tion. 


Where  it  has  been  stipulated  that  a  certain  portion  of  the  land 
shall  at  the  expiration  be  left  in  grass,  strict  observance  is  neces- 
sary, and  in  default  damages  are  due.  But  where  -there  are  no 
rules  laid  down  in  the  lease  as  to  cultivation,  the  landlord  is  not 
entitled  at  the  termination  to  claim  damages  for  ploughing  up 
grass  lands  (or  otherwise  mislabouring)  if  during  the  currency  he 
has  made  no  objection.' 

In  construing  the  obligation  it  has  been  held  that  the  inter* 
pretation  must  be  fair  and  rational,  and  that  the  true  meaning  of 
the  parties  must  be  elicited.  A  landlord  granted  a  lease  on  the 
condition^  inter  alia,  that  the  tenant  at  removal  should  leave  sixty 
acres  in  five  years  old  sown  grass;  but  that  in  case  he  should 
think  it  more  for  his  advantage  not  to  have  the  land  in  grass 
during  those  years,  he  was  to  "  pay  to  the  landlord  the  sum  of  £5 
sterling  of  additional  rent  for  each  acre  deficient,"'  at  the  terms 
and  in  the  manner  stipulated  as  to  the  principal  rent.  The 
tenant,  after  having  laid  down  the  proper  quantity,  ploughed  a 
part  of  it  during  the  last  year.  In  a  suit  by  the  landlord  the 
question  was,  whether  under  the  clause  the  lessee  was  bound  to 
pay  £5  per  acre  for  each  of  the  five  years  previous  to  his  removal, 
although  the  land  had  been  in  grass  during  four  of  them,  or 
whether  he  was  only  liable  in  that  rent  for  the  year  in  which  the 
land  was  ploughed.  On  the  principle  already  stated,  it  was  held 
that  he  was  liable  only  in  £5  for  each  acre  ploughed  during  the 
last  year,  and  not  for  each  of  the  five  years.^ 

So,  an  agreement  was  entered  into  between  an  outgoing  and  an 
incoming  tenant,  by  which  the  former  bound  himself  to  leave  in 
grass  certain  specified  fields,  and  ** about  23  acres"  of  another 
field,  **  consisting  altogether  of  about  97  acres.  The  incoming 
tenant  sued  for  damages  by  reason  of  deficiency  in  quantity  of 


1  Sheriff  v.  Lord  Lovat,  13  Dec  1854, 
17  D.  177,  27  Jur.  66. 

>  [Thomson  v,  Jamieeon,  20  May 
1874,  1  Rettie  895.1 

9  FnMT  V.  Maitkiid,  9  March  1824, 


2  S.  App.  37.  [See  Taylor  v.  DnfPs 
Ttb.,  13  Jan.  1869,  7  Macph.  351,  and 
see  below,  p.  500.] 

*  Suttie  V.  Somner,  10  July  1828,  6 
S.  1122. 
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grass.  The  defence  was  that  there  were  97  acres  of  grass  on  tlie 
farm.  The  Court  held  tliat,  although  not  in  perfect  bona  fide,  the 
outgoing  tenant  was  entitled  to  take  into  account  the  whole  grass 
on  the  farm;  that  allowance  was  to  be  made  for  inferiority  in 
quality  of  grass  not  in  the  fields  specified;  that  natural  grass  land 
not  in  use  to  be  ploughed  was  not  to  be  included ;  and  that  on 
these  data  the  quantum  of  damages  was  to  be  adjusted.^  And 
where  the  landlord  has  the  stipulated  [460]  quantity  of  grass  left 
oa  the  whole  lands  let,  he  cannot  object  to  the  want  of  the  relative 
proportion  on  the  particular  farms  into  which  the  lands  have  been 
sublet.^  But  where  it  was  stipulated  that  at  the  expiration  of  the 
lease  the  tenant  should  leave  "  twenty  acres  of  one  or  two  year  old 
grass,"  and  he  did  not  so  do,  he  was  found  liable  in  damages.''^ 

[Where  it  was  proved  to  be  the  custom  of  the  country  to  hain 
sown  grass  for  a  hay  crop  from  March  till  the  Whitsunday  term^ 
and  where  that  was  proved  to  have  been  according  to  the  rotation 
observed  on  the  farm  in  question,  a  landlord  was  held  entitled  to 
damages  from  an  outgoing  tenant  who  failed  to  hain  the  young 
grass  in  his  last  years.]^ 

In  the  case  of  a  grass  field  let  from  the  term  of  Whitsunday, 
but  for  no  definite  period,  the  tenant  is  only  entitled  to  the  grass 
of  the  season,  and  cannot  prevent  the  landlord  from  giving  access 
after  the  term  of  Candlemas  for  the  purpose  of  dressing  it  for  the 
ensuing  season.'^  [But  in  a  lease  of  grass  parks  for  a  period  of 
seven  years  from  Whitsunday  1855,  it  was  held  that  the  tenant's 
right  to  possess  continued  till  Whitsunday  1862,  and  that  the 
landlord  who  wished  to  convert  the  land  from  pasture  into  arable 
was  not  entitled  to  remove  him  at  Martinmas  1871  in  order  to 
prepare  the  land  by  tillage  for  the  next  crop.^ 

In  treating  of  steelbow,  details  were  given  relative  to  the  neces-  Art.  8.— 
sity  of  provisions  for  retaining  the  farm  manure  itself,  and  straw,  ^^^ 
fodder,  and  the  other  materials  which  form  essential  ingredients  in  manure  and 
its  composition.^     The  stipulations  formerly  stated  are  in  sub-entt!*^ 
stance  that  the  lessee  shall  leave  the  whole  dung  of  the  penult 
crop  with  or  without  payment,  and  the  straw  of  the  penult  crop 
in  so  far  as  not  consumed  at  the  tenant's  removal  from  the  houses, 

^  Simpson   «.    Cieighton^    13   June  *  Hamilton  v.  Onnningham,  19  June 

1823,  2  S.  406.  1830,  F.C.  No.  155,  p.  790,  8  S.  955,  3 

^  Keith  V,  Logic's  Heirs,  ut  sup»  D.  and  A.  165. 

s  Lyall  V,  Cooper,  tU  sup,  HAddie  v.  Young,  15  March  1862, 

*  [M'Cnlloch  V,  Grieison,  6  Nov.  1862,  24  D.  799.]. 

1  Macph.  63.    See  farther  as  to  obligar  ^  Sup,  book  ii.  chap.  xiii.  sec  2,  vol.  L 

tibns  of  this  kind,  Baird  v.  Haiper,  and  p.  330. 
Hunter  v.  Miller,  mcptti,  p.  486.  J 
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and  that  cl  the  last  crop  if  it  be  declared  to  be  steelbow,  or  if  it 
be  taken  at  a  raloation  bj  the  inoomiDg  tenant. 

In  ocHiiiidenng  the  caaca  in  which  either  these  or  analogooa 
ftii/olatioDS  have  been  implied  or  conatnied,  it  is  important  to 
adrert  to  the  older  and  more  modem  mlea  of  Scottish  husbandry 
with  relation  to  the  application  of  mannre.  The  older  role  was, 
that  the  tenant  most  lay  his  manore  upon  the  bear  land,  and 
consequently  apply  it  in  the  period  from  the  beginning  of  April  to 
the  middle  or  end  of  May,  when  this  crop  was  sown.^  Yalne, 
therefore,  was  allowed  only  for  the  mannre  made  after  the  bear 
seed-time.  The  modem  practice  is  to  reserve  the  whole  of  the 
mannre  made  during  the  winter  to  be  laid  upon  the  land  that  is 
to  be  in  tnmips  or  in  fallow  during  the  ensuing  summer  and 
autumn,  instead  of  laying  it  on  before  bear  seed-time  in  the  pre- 
celling  spring ;  according  to  which  rule  ralue  must  be  given  for 
what  has  not  been  used. 

Istf  It  had  always  been  recognised  as  the  rule  that  the  tenant 
is  not  entitled  to  dispose  of  any  portion  of  the  straw  of  the 
penult  crop  which  in  the  ordinary  course  of  management  might 
and  ought  to  be  consumed  on  the  farm  and  made  into  manure 
towards  [461]  raising  the  awaygoing  crop.  And  that  rule  is  in 
full  force  and  strict  observance.' 

2d,  At  one  time  it  was  held  that  the  tenant  had  a  right  to  dis- 
pose of  the  straw  of  the  awaygoing  crop  although  the  lease  bore 
foiaf  ofop.  a  general  clause  binding  him  to  consume  the  straw  on  the  farm 
during  the  lease.'  But  the  mle  now  is,  that  where  there  is  an  ex- 
press stipulation  that  all  the  manure,  hay,  or  straw,  shall  be  used 
or  left,  it  is  strictly  interpreted,  without  control  from  local  usage ; 
and  the  tenant  is  not  entitled  to  take  away,  or  sell,  or  have 
value  for  the  straw  of  the  last  or  awaygoing  crop.^  Bat  an  in- 
terdict enforcing  the  stipulation  does  not  bar  the  tenant  from  re- 
moving the  grain  to  be  thrashed  on  an  adjoining  farm,  if  he  return 
the  straw.* 

3d,  A  tenant  having  removed  at  Michaelmas  1764,  left  a  quan- 


poieof 


crap, 


■or  of  the 
ihomrsf' 


1  System  of  Agricnl.  282 ;  Fonyth's 
Prin.  of  AgricuL  603.  In  the  latter 
barley  alone  is  mentioned,  and  April 
only  said  to  be  the  month  for  sowing ; 
but  bear,  as  being  a  hardier  varied, 
may  be  sown  later. 

*  Forrester  v,  Wright,  1808,  Mor.  App. 
Tack.  D.  of  RozbuTghe  v.  Roberton, 
1816.  Hume  867.  Clark  v.  Hamilton, 
4  Feo.  1801,  n.  t.,  noted  by  Hume,  ib. 

*  Philip  V.  Morton,  18  Jan.   1816, 


Home  865.  D.  of  Boxbaighe  v.  Bob- 
erton,  ui  tup. 

^  D.  of  Rozbnrriie  v.  Boberton,  as  rer. 
17  June  1820,  2  Bligh  156.  Gordon  v. 
Robertson,  11  March  1825,  F.C.  748,  3 
S.  656;  rev.  19  May  1826,  2  W.  and  S. 
115.  Gordon  v.  Anderson,  18  May 
1826,  4  a  13;  rev.  15  Feb.  1828,  3  W. 
and  S.  1.  Bell's  Pr.  1261.  More's  Notes, 
ccliii. 

*  Gordon  v.  Fiddler,  14  Nov.  1823,  2 
8.486. 
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tity  of  manure  collected  by  him  from  November  1763  to  the  time 
of  his  removal.  In  an  action  by  him  for  payment  of  the  value,  it 
was  held  that,  being  obliged  by  implication  to  labour  during  the 
last  year  as  during  former  years,  or  as  if  he  had  been  to  continue 
in  possession,  he  ought  to  have  laid  the  manure  upon  his  bear  land 
in  the  spring  of  1764^  and  therefore  that  he  was  entitled  only  to 
the  value  of  the  manure  made  after  bear  seed-time  of  the  year  he 
removed.^  But,  agreeably  with  modem  agricultural  practice,  a 
different  rule  has  been  applied.  The  ish  was  from  the  houses 
and  grass  at  Whitsunday  and  from  the  arable  land  at  the  separa- 
tion of  the  crop  from  the  ground.  The  lessee  was  bound  to  consume 
on  the  farm  the  whole  fodder  except  the  hay  and  fodder  of  the  last 
crop,  and  sufficiently  to  cultivate,  manure,  and  meliorate,  and  not 
deteriorate,  the  land.  In  conformity  with  the  rules  of  good  and 
approved  husbandry  applicable  to  the  local  situation  of  the  farm, 
the  lessee  had  been  in  the  unchallenged  practice  to  preserve  the 
manure  for  the  wheat  crop.  He  was  held  entitled  to  the  value  of 
the  straw  remaining  on  the  farm  at  the  awaygoing  Whitsunday 
(not  amounting  to  more  than  necessary  for  the  purposes  of  the 
farm  until  possession  expired)  and  to  the  manure  made  since  last 
wheat  seed-time.^ 

[462]  ^th,  Where  a  tenant  on  entering  received  free  of  charge  Manure 
fallow-ground  prepared  with  a  certain  quantity  of  manure,  it  was  T^.  ^ 
held  that  on  the  expiration  he  was  bound  to  leave  the  samer^cd^ed 
quantity  of  manure,  and  was  entitled  to  payment  for  the  surplus  faUow  at 
only.^  *^*^- 

5thy  Where  there  are  provisions  relative  to  the  lessee  receiving  spedai 
or  not  receiving  value  for  the  manure  left,  his  right  is  governed  jf^jj^^^ 
by  those  provisions,  independently  of  implication.    A  lease  ex-"®*©**® 
pired  at  Whitsunday  as  to  the  houses  and  grass,  and  at  the  separ-  without 
ation  of  the  crop  from  the  ground  as  to  the  arable  land.     The  [^g^al)!!* 
lessee  was  obliged  "  during  the  currency  of  this  lease  to  consume  «*"jn«c  of 
upon  said  lands  the  whole  straw  and  fodder  of  every  kind,  except 
hay,  produced  by  said  lands,  and  to  lay  the  whole  dung  thereby 
produced  on  said  grounds."    The  landlord  was  found  entitled  to 
claim,  without  paying  for  it,  the  whole  manure  prodjiced  from 
the  penult  crop  which  had  not  been  laid  upon  the  farm.*    So,  an 
outgoing  tenant  who  was  bound  to  consume  the  whole  fodder  on 
the  lands,  and  to  la^  upon  them  the  whole  manure  during  the  last 

1  Finnie  v.  Mitchell  or  Trotter,  1767,  »  Brown  v.  United  College  of  St.  An- 

Mor.  16,260.  drews,  11  July  1861,  13  D.  1366,  S3 

«  Allen  V.  Berrie,  17  Jan.  1827,  F.C.  Jnr.  626. 

130,  6  S.  21«;  aff.  10  June  1829,  3  W.  *  E.  of  Wemyss  v,  J.  and  A.  Wright, 

and  S.  417.                                ;  1801,  Mor.  App.  Tack,  6. 
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year  of  his  lease,  withheld  part  of  it  from  the  lands  at  the  last 
crop.  It  was  decided  that  he  was  under  an  obligation  to  leave  to 
the  incoming  tenant  withoat  payment  the  quantity  so  withheld ; 
and  that  on  payment  of  the  value  the  incoming  tenant  had  a 
preferable  right  to  that  part  of  the  manure  which  had  been  made 
after  bear  seed-time.^  [Where  an  outgoing  tenant  had  at  his  entry 
paid  for  manure,  but  was  bound  by  the  lease  to  use  and  consume 
the  whole  of  the  straw  and  fodder  upon  the  farm,  and  the  whole 
manure,  "excepting  hay  and  the  straw  or  fodder  of  the  outgoing 
crop,*'  which  he  might  dispose  of  at  pleasure,  it  was  held,  following 
a  strict  construction  of  the  lease,  that  he  was  not  entitled  to  pay- 
ment for  manure  left  on  the  farm  unconsumed.  The  Lord  Justice- 
Clerk  (Lord  Moncreiff)  dissented  from  this  judgment.' 

And  (let)  When  a  tenant  is  bound  by  his  lease  to  leave  the 
manure  on  his  farm  at  the  expiration,  he  is  not  entitled  to  demand 
value  for  it  from  his  landlord.  {2d)  When  the  term  of  removing 
from  the  houses  and  grass  is  at  the  Whitsunday  after  reaping  the 
last  crop,  the  tenant  is  bound  to  consume  the  fodder  of  the  away- 
going  crop  upon  the  farm  during  the  winter  preceding  his  removal.' 
But  a  tenant  who  got  neither  straw  nor  manure  at  his  entry,  and 
was  taken  bound  to  leave  a  year's  manure  as  steelbow  at  his  re- 
moval, on  being  paid  the  "  price "  of  the  manure  so  left  was  held 
to  be  entitled,  not  merely  to  the  half  or  three-fourths  of  the  value, 
but  to  the  full  value.*  Where  a  tenant  was  bound  to  consume  the 
whole  fodder,  and  to  leave  all  unconsumed  "  upon  his  getting  pay- 
ment of  the  winter  dung,"  the  latter  was  held  to  include  all  tlie 
manure  made  on  the  farm  posterior  to  the  crop  precediug  the 
tenant's  removal.* 
Hasnreto  As  extensive  local  usage  cannot  affect  express  provision,  so 
iTthMv  te  the  custom  of  a  small  estate  cannot  affect  the  rule  of  [463]  law 
Son^t"^  that  a  landlord  must  pay  for  the  manure  left  by  an  outgoing  tenant 
general  when  that  matter  is  not  regulated  by  the  lease  either  expressly  or 
by  any  reference  to  the  alleged  custom.  On  the  expiration  of  a 
lease  containing  no  stipulations  as  to  manure,  the  landlord  claimed 
the  manure  left  on  the  farm  by  the  outgoing  tenant,  without  giving 
any  consideration  for  it.  He  rested  this  claim  on  an  alleged  usage 
on  his  estate  (consisting  of  about  four  farms),  by  which  usage,  as 
he  averred,  the  landlord  had  always  been  held  entitled  to  the 
manure,  which  was  given  gratis  to  the  incoming  tenant.    There 

1  FoneBter  v.  Wright,  t^  iup.  *  Heriot  v.  Halkett^  10  Feb.  1826,  4 

>  [Qieis  and  Tosh  v.  Mackay,  20  Jnly  S.  446. 

1869,  7  llacph.  1109.]  *  Ljle  v.  Qraham,  12  June  1824,  3 

s  Yuille  V.  Stirling,  14  Dec  1827,  S.  126. 
F.C.  249,  6  S.  251. 
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was  no  allegation  that  the  tenant  had  improperly  withheld  from 
the  land  the  manure  which  ought  to  have  been  laid  upon  it.  It 
was  held  that  the  tenant  had  the  right  either  to  carry  away  the 
manure  or  receive  the  value  of  it.^ 

6thf  In  dealing  with  the  tenant's  right  of  removing  the  straw  ''Last 
and  fodder,  it  was  held  that  the  words  "  last  crop  "  were  equipollent  JJhere  leaM 
with  a  "last"  and  "awaygoing  crop/'  In  a  lease  for  nineteen '®°°^^^ 
years  the  tenant  obliged  himself  not  to  remove  or  dispose  of  any  y^mym.^' 
straw,  fodder,  or  turnips,  the  hay  and  fodder  of  the  last  year  ex- 
cepted. At  the  end  of  the  fifth  year  of  the  currency  the  tenant 
renounced  his  lease  by  reason  of  bankruptcy.  The  renunciation 
was  accepted  by  the  landlord.  The  question  arose  whether  the 
tenant,  notwithstanding  the  obligation,  was  entitled  to  remove  or 
sell  for  the  benefit  of  himself  or  creditors  the  straw  of  the  fifth 
crop,  on  reaping  which  he  had,  by  the  deed  of  renunciation,  agreed 
to  quit  possession.  The  question  was  deemed  to  involve  difficult 
matter  of  law,  and  the  First  Division  of  the  Court  being  equally 
divided  in  opinion,  it  was  considered  by  the  whole  Court.  There 
was  diversity  of  opinion  among  the  consulted  Judges,  but  in  con- 
formity with  the  opinions  of  the  majority  it  was  held  that  the 
tenant  was  entitled  to  remove  the  straw  and  fodder  of  the  crop  of 
the  fifth  year.^  The  judgment  was  affirmed  on  appeal,  but  the  case 
was  dealt  with  as  one  rather  of  fact  than  law.  It  was  said  [by 
Lord  Brougham]  that  "  it  is  neither  more  nor  less  than  a  question 
of  fact.  The  decision  in  this  case  never  can  decide  any  other  case 
than  this ;  it  [464]  never  can  be  taken  to  rule  any  point  of  law  or 
to  touch  or  illustrate  any  principle  in  the  world." 


Section  IY. — Modb  of  Enfoboing  Obligations. 

Obligations  relative  to  the  mode  of  occupation  or  management 
may  be  enforced  either  according  to  the  rules  of  common  law  or  by 
means  of  stipulation ;  the  forms,  as  by  action  and  interdict,  need 


1  Allan  V.  ThomBon,  23  June  1829, 1 
D.  and  A.  478,  7  S.  784.  Baron  Hume 
reports  a  case  under  the  title  " Tack" 
— Wilson  V.  Swan,  1  Dec.  1804,  Hume 
^17.  The  marginal  abstract  is — "Verbal 
bargain  made  nineteen  years  ago  about 
the  price  of  dung  may  be  proved  by 
witnesses."  The  question  arose  between 
a  lessor  and  a  sublessee.  The  case  ob- 
viotisly  does  not  come  under  the  law  of 
landlord  and  tenaot,  and  although  aris^ 
mg  between  a  lessor  and  a  sublessee,  it 
cannot  be  deemed  to  range  exclusively 


under  the  law  of  lease ;  for  the  same 
rule  might  be  applied  under  a  transac- 
tion arising  out  of  any  other  contract. 
Prescription  seems  to  oe  the  branch  of 
law  to  which  it  properly  belongs ;  and 
accordingly  the  teamed  rejporter  classes 
it  also  under  the  title  of  ^Quinqueimial 
Prescription."  It  is  here  noticed  only 
in  deference  to  the  dastification  of  so 
eminent  a  lawyer. 

*  Drysdale  v,  Wemyss,  27  Jan.  1848, 
10  D.  467,  20  Jur.  140 ;  aflf.  7  May. 
1849,  6  Bell,  456,  21  Jur.  395. 
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not  be  detailed,  as  they  are  matter  of  notoriety,  and  are  equally 
applicable  as  against  the  lessee  himself,  creditors,  or  others  attempt- 
ing to  defeat  the  lessor^s  right.^  The  discussion  shall  therefore  be 
restricted  to  stipulations  for  penal  or  additional  rent. 

These  stipulations  are  of  two  kinds — let,  For  payment  of  addi- 
tional rent  in  the  event  of  contravention,  besides  damages,  with  a 
power  to  prevent  further  contravention ;  or  2d,  The  rent  may  be 
pactional,  liberty  being  given  to  the  lessee  to  deviate  from  the 
prescribed  course  on  additional  payment.'  Although  specific  penal- 
ties, as  distinct  from  the  general  penalty  for  non-implement,  are 
not  inserted  in  the  older  Style  Books,*  they  appear  to  have  been 
known  in  practice.  Where  by  a  verbal  lease  a  penalty  of  a  year's 
rent  was  stipulated  if  the  tenant  did  not  enter^  the  whole  penalty 
was  found  due  although  he  resiled  rebus  integris.^  The  doctrine 
of  modification  was  in  the  earlier  cases  adopted  as  to  penalties 
for  mislabouring.  Where  in  a  lease  for  five  years  there  was  a 
penalty  in  case  the  tenant  failed  to  manure  the  ground,  and  he 
failed  thellast  year  only,  the  Court  restricted  it  to  the  amount  corres- 
ponding to  the  failure  of  one  year.^  Bankton  mentions  damage 
for  the  past  and  caution  for  the  future  as  the  remedies  against 
mismanagement.*  In  modem  times  penal  or  additional  rent  is  the 
course  adopted  in  practice  and  recognised  in  the  Books.^ 

But  there  has  been  a  difference  of  opinion  relative  to  construing 
roS^t  ii  fl^c^  provisions  whether  as  penalties,  and  therefore  subject  to  restric- 
MetkmiL  ^^^°»  ^'  ^  pactious,  and  therefore  to  be  rigidly  enforced;  and  whether 
it  was  optional  to  the  lessee  to  deviate  upon  payment,  or  whether 
the  landlord  could  interdict  him  from  deviating,  or  exact  the  penalty 
if  he  did  deviate.  In  England  the  rule  is,  that  under  a  covenant 
nomine  pceruB  the  Court  will  not  grant  an  injunction,  for  the 
[465]  parties  themselves  have  agreed  upon  the  damage  and  set  a 
price ;  nor  will  the  Court  give  the  lessee  relief  against  the  penalty 
if  incurred.*  If  any  precise  rule  can  be  deemed  to  be  established 
in  Scotland,  it  is,  that  wherever  the  lessee  has  not  an  express 
option,  interdict  will  be  granted,  or  if  he  deviate  the  additional 
rent  will  be  exigible.^    Whether  this  rule  is  equitable  may  well  be 


Qoeftioii 
whether 


1  Gemmers  Trs.  v.  Miller,  25  Feb. 
1829,  7  8.  461,  where,  although  the  im- 
mediate point  was  oLfferent,  the  role 
waa  assumed. 

^  Supra,  book  iii.  $hap.  iv.  sec.  2,  toL 
L  p.  390. 

)  2  Dallas,  part  v.  p.  509 ;  Spottis. 

363-9. 
*  Skeen  v. ,  1637,  Mor,  10,087, 

8404. 


^,  Johnston  v,  Forbes,  1639,  Mor. 
10;b37. 

•  2  Bankt  ix.  21. 

'  2  Ersk.  vL  39,  Note  (by  Ivoiy)  121; 
2  Stair,  ix.  43,  art.  4,  Note  (by  Brodie); 
Tait's  Jus.  Peace,  387. 

«  Woodfall's  LandL  and  Ten.  372. 
Woodwardv.Gyles,2  Vem.  119.  Rolfe 
V.  Peterson,  1772,  6  Br.  ParL  Gas.  470. 

*  prhifl  role  is  fixed;  see  below,  p. 
500.J 
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doubted ;  but  the  series  of  decisions  does  not  apparently  admit  of 
a  different  construction. 

Firsts  The  rule  was  established  that  additional  rent  is  not  to  be  Additional 
modified.  A  lessee  was  bound  *'  to  have  each  year  at  least  one-  modified, 
third,  or  fifty  acres,  of  the  said  lands  in  grass,  pease,  or  other  green 
crop."  And  in  case  of  his  failing  in  that,  or  some  other  rules  of 
culture,  he  obliged  himself  "  to  pay  £5  sterling  of  additional  rent 
for  each  acre  that  he  may  so  labour  otherwise."  It  having  been 
proved  that  there  were  fifteen  acres  less  of  green  crop  during  the 
last  year  of  the  lessee's  possession  than  there  should  have  been  by 
the'  terms  of  the  lease,  he  was  found  liable  to  the  lessor  in  £75, 
being  at  the  rate  of  £5  for  each  acre.^  So,  an  obligation  relative 
to  ploughing,  with  this  addition  "and  if  you  shall  plough  any 
more  there,  you  hereby  agree  to  pay  me  £100  Scots  for  each  acre, 
and  proportionally  for  less,"  was  enforced  to  the  full  extent  against 
the  tenant,  who  had  contravened,  although  the  additional  rent  was 
greatly  disproportioned  to  the  actual  damage.* 

A  clause  prescribed  a  particular  course  of  management,  "  with 
power  and  liberty"  to  the  tenant  to  pursue  a  different  course  on 
paying  £2  of  "additional  rent"  for  each  acre  laboured  differently. 
The  additional  rent  was  declared  not  to  be  penal  but  pactional. 
The  tenant  having  deviated,  the  clause  was  construed  literally 
against  him,  although  the  additional  rent  was  greatly  beyond  the 
real  annual  value  of  the  land.^  So,  a  course  of  management  was 
prescribed  "  under  a  penalty  of  £3  sterling  for  each  acre  laboured 
otherwise  than  as  above,  to  which  the  damages  are  hereby  estimated, 
without  power  to  any  Judge  to  modify  them  on  any  pretence  what- 
ever." The  tenant  having  contravened,  the  Court  refused  to  modify 
the  sum  to  the  actual  damage.^  And  additional  rent  having  been 
stipulated  for  mislabouring,  the  extent  of  the  farm  was  diminished 
by  agreement  with  the  landlord.  Against  an  action  for  the  addi- 
tional rent  for  five  years,  the  tenant  pleaded  that  by  the  diminution 
of  the  extent  of  his  farm  he  was  virtually  relieved  of  the  rules  of 
culture  described  [466}  in  the  lease,  as  these  were  not  expressly 
reserved  and  continued  in  the  new  agreement.  The  Court  held 
that  the  rules  were  not  inapplicable  to  the  smaller  farm,  and  that 
not  having  been  discharged  in  the  agreement  they  remained 
operative,  and  therefore  that  the  additional  rent  was  exigible.* 

1  Little  V.  Matter,  1797,  Hume  797,  13  Dec.  1811,  F.C.  pp.  423-5,  3  Pat 

Mor.  in  ^  axwell  v.  Henderson,  ut  infra,  119. 

«  Pollock  V,  Paton,  1777,  Mor.  App.         *  Maxwell  v,  Hendenon,  1802,  Mor. 

Tack,  No.  4,  Hailea  766, 6  B.  S.  517.  10,064. 

«  Qraham  v,  Straitton,  1787,  H.  L.        *  Hunter  v.  Clark,  1810,  Hume  862. 
1789.    Note  to  M'Kenzie  v.  Qilchiist, 
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Where  additional  rent  was  declared  not  to  be  penal  but  pac- 
tional, and  the  lessee  had  deviated  both  from  the  course  in  tlie 
lease  and  from  another  prescribed  in  consequence  of  his  own  sug- 
gestions, he  was  found  liable  in  the  full  additional  rent,  as  the 
change  had  relation  merely  to  the  rotation  of  cropping,  but  left  all 
.  the  other  stipulations  and  penalties  unaltered,  and  applicable  to 
the  new  rotation.^    And  a  lease  of  twenty-one  years  provided  that 
in  case  of  a  deviation  from  the  prescribed  rotation  "  the  sum  of  £3 
additional  rent  money  should  be  paid  by  the  tenant  for  each  acre 
on  which  said  deviation  shall  have  taken  place  '  previous  to  the 
last  three  years  of  the  lease,'  and  £10  of  additional  yearly  rent  for 
each  acre,  and  proportionally  for  any  part  of  an  acre,  on  which  the 
deviation  shall  have  taken  place  for  the  last  three  years  of  the 
lease/'    The  lessee  having  deviated  during  the  last  two  years,  it 
was  ruled  that  he  was  liable  for  the  additional  rent  stipulated  for 
both  years,  and  that  the  obligation  was  not  of  the  nature  of  a 
a  penalty  which  could  be  satisfied  by  payment  of  the  sum  stipulated 
for  the  first  year.* 

There  is  a  judgment  of  the  House  of  Lords  which  is  not  easy  to 
reconcile  with  the  doctrine  of  some  of  the  preceding  cases.  It 
does  not  appear  to  have  been  relied  on  in  any  of  them,  nor  has  it 
been  reported  till  very  recently.  There  is  equity  in  it ;  but  it  is 
special,  given  in  detail,  and  appears  to  be  pervaded  by  views 
derived  from  the  rules  of  the  Court  of  Chancery.  Although,  there- 
fore, it  is  necessary  that  it  should  be  noticed,  it  cannot  be  deemed 
to  affect  the  existing  law.  It  was  stipulated  in  a  lease  that  the 
tenant  was  to  be  at  liberty  to  deal  with  and  deviate  from  the  mode 
of  cropping  and  management  prescribed  upon  his  paying  a  certain 
sum  per  acre  of  additional  rent  if  he  deviated  from  the  mode  of 
cropping.  In  the  Court  of  Session  it  was  held  that  he  was  liable 
to  pay  the  additional  rent  as  applicable  to  the  whole  of  the  lands 
and  the  deviations,  and  which  rent  was  modified  to  a  specific  sum. 
On  appeal  [467]  the  judgment  was  reversed,  and  the  case  was 
remitted  to  the  Court  of  Session  to  ascertain  and  specially  deter- 
mine what  was  the  number  of  acres  the  tenant  was  bound  to  culti- 


1  MoTriflon  V.  Blair,  1823, 2  S.  241. 

s  Lawson  v.  Ogilvie,  16  May  1832, 
F.C.  403, 10  S.  631,  6  D.  and  A.  278; 
afP.  8  July  1834, 7  W.  and  a  397.  Loid 
Qillies  ODBerved  that  ''the  clause  was 
strangely  worded,  because  if  the  tenant 
deviate  for  one  year  he  mnst  pay  the 
additional  lent  not  only  for  that  year  but 
for  aU  subsequent  years,  although  he  do 


not  deviate.  In  the  present  case  we  are 
relieved  from  giving  any  opinion  as  to 
the  effect  of  such  a  clause,  because  the 
hct  is  fJiat  the  tenant  did  deviate.''  A 
construction  against  the  tenant  in  the 
case  supposed  would  be  oppressive,  as  he 
would  oe  paying  a  penal  rent  where  he 
had  neither  done  nor  attempted  injury. 
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Tate  in  the  manner  specified  in  the  lease,  and  what  was  the  number 
of  acres  cultivated  contrary  to  the  stipulation.^ 

It  has  been  held  that  pactional  rent  for  miscropping  is  not  after  cuims  for 
several  years  exigible,  unless  specially  reserved  in  the  discharges  rent  Urred 
of  rent.    A  lease  contained  certain  limitations  as  to  the  mode  of  ^Jt'^^iwrad 
oropping,  but  did  not  specify  any  rotation.     It  also  provided  that  '^  »«»* 
the  tenant  should,  if  required,  report  to  the  landlord  what  crops  he 
intended  to  raise  during  the  ensuing  year ;  and  that  at  the  end  of 
the  lease  a  certain  number  of  acres  should  be  left  in  grass,  of  which 
«  portion  should  be  of  a  specfied  growth.     In  the  event  of  contra- 
vention, an  additional  rent  of  £5  per  acre  was  exigible.    The 
tenant  was  never  required  to  report.    The  rents  were  paid  annually 
and  discharged.    There  was  no  reservation  by  the  landlord  of  any 
olaim  against  the  tenant  till  towards  the  close  of  the  lease.    The 
landlord  sued  the  tenant  for  additional  rent  (let)  for  miscropping, 
and  {2d)  for  contravention  of  the  lease  in  regard  to  the  number  of 
■acres  left  in  grass  at  the  termination.     The  Court  held  that  for 
those  years  in  which  there  was  a  settlement  of  rent  by  the  land- 
lord without  reservation  of  any  claim  he  was  barred  from  insisting 
in  a  claim  for  additional  rent;  and  that  the  £5  additional  rent 
per  acre  covered  every  deficiency,  .both  in  quantity  and  quality  of 
£.rass.* 

Second,  The  additional  rent  is  exigible  although  the  lessee  Deviatioiui 
deviates  innocently,  or  although  he  adopts  the  same  course  as  the  caM?an]e8i 
other  tenants  on  the  estate.  A  tenant  was  bound  either  tojfj^^ 
oultivate  in  a  certain  manner  or  to  pay  an  additional  rent.  He 
limed  six  acres  with  a  view  to  lay  them  down  in  grass,  and 
isowed  them  with  wheat  and  grass  seeds.  In  four  acres  and 
■a-half  the  ^rass  failed,  and  the  tenant,  after  reaping  the  wheat 
crop,  ploughed  up  that  part  of  the  field,  and  sowed  it  next  season 
with  barley  and  grass  seeds.  In  consequence  of  this  deviation, 
the  landlord  demanded  the  additional  rent  during  the  remainder 
of  the  lease.  The  defence  was  that  it  was  not  a  wilful  deviation, 
but  a  ccLSna  improviat^,  occasioned  by  an  accident  which  the 
tenant  could  neither  foresee  nor  prevent,  and  that  the  course  was 
the  best  which  could  have  been  followed.  But  it  was  decided  that 
having  deviated  without  the  consent  of  the  landlord  the  tenant 
was  liable.' 

So,  a  tenant  entered  to  possession  of  a  farm  on  a  missive  of 
lease  for  nineteen  years.    A  certain  course  of  cultivation  was  pre- 

^  Straitton  v.  Giaham,  1789,  3  Pat  v.  Mount,  19  Nov.  1874,  2  Bettie  101, 

119.  and  see  below,  cases  on  next  page.] 

2  Hunter   and   Broadwood,  2  Feb.         »  Fraaer  v,  Ewart,  25  Feb.  1813,  F.a 

1854, 16  D.  441,  26  Jur.  295.    [Baiid  223. 
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scribed  duriDg  the  first  sixteen  years,  and  another  course  during 
the  last  three  years.  If  during  the  last  [468]  three  the  lease 
deviated,  he  was  to  pay  an  additional  rent  joer  acre  for  each  year  in 
which  he  did  deviate.  The  tenant,  with  the  knowledge  and  im- 
plied approbation  of  the  landlord,  in  place  of  adopting  the  rotation 
prescribed,  adopted  that  prescribed  to  and  adopted  by  the  other 
tenants  on  the  estate.  The  rent  of  the  first  of  the  three  last  years 
was  discharged,  and  at  the  expiration  of  the  lease  the  farm  was  in 
good  order.  Notwithstanding,  the  tenant  was  found  liable  in  the 
additional  rent  for  contravention.^  But  where  the  landlord  himself 
had  not  objected  to  the  deviations  when  they  happened  the 
damage  incurred  by  non-implement  cannot  be  insisted  in  for  a 
long  period  retro  by  his  representatives.'  [The  result  is  the  same 
even  if  the  damages  be  claimed  by  a  purchaser,  where  damages  are 
claimed  for  a  deviation  from  the  prescribed  course  of  cropping,, 
which  is  a  necessary  consequence  of  a  course  of  management 
which,  though  different  from  that  in  the  lease,  was  approved  by 
the  landlord.'] 
It  b  not  Thirds  A  clause  in  a  lease  binding  a  tenant  to  a  certain  mode 

SftSlmt  ^^  management  or  to  pay  an  additional  rent,  does  not  give  the 
to  d«via^  on  tenant  an  option  to  violate  the  stipulated  condition  at  pleasure. 
adStion«i  The  stipulation  was  held  to  be  a  prohibition  under  a  penalty,  so 
'"^  that  the  landlord  might  interdict  the  lessee  from  deviating,  or,  if  he 

had  deviated  one  year,  from  continuing  to  do  so ;  but,  e  converso^  it 
imported  additional  rent,  so  that  if  the  landlord  did  not  prohibit  it 
was  exigible.^  This  doctrine  was  confirmed  in  a  subsequent  case, 
in  which  it  was  held,  that  under  a  clause  stipulating  a  particular 
system  of  management,  and  declaring  that  if  the  tenant  failed  to- 
observe  it  he  shall  pay  a  certain  sum  for  each  acre  not  so  managed,, 
a  landlord  may  insist  for  specific  performance,  and  obtain  an  inter- 
dict against  the  tenant  if  he  attempt  to  contravene.^  [The  tenant 
under  a  lease  for  999  years  was  prohibited  from  keeping  a  public- 
house  or  selling  liquor  on  the  ground  without  a  special  yearly 
license  from  the  landlord,  "  otherways  to  pay  £10  yearly  of  addi- 
tional rent  for  each  time "  he  should  be  found  guilty  of  infringing- 
the  prohibition.     It  was  held  that  this  was  an  absolute  prohibition^ 

1  Miller  v.  Lord  Gwydir,  26  May  »  [Carnegie  v,  Guthrie,  22  Dec  1866^ 

1824,  3  S.  66;  aff.  8  March  1826,  2  W.  6  Macph.  253,  39  Jur.  112.] 

and  S.  62.  «  MvtCenzie  v,  A.  and  J.  Craigie,  la 

"  Murray's  Trs.  v,  Gordon,  26  Feb.  June  1811,  F.C.  304;  aflT.  12  May  1816^ 

1806,  Mor.  App.  Tack.  11.    [See  above,  6  Pat.  117. 

p.  490,  and  Taylor  v,  DufiTs  Trs.  13  Jan.  *  M'Eenzie  v.  Gilchrist,  13  Dec.  1811> 

1869,  7  Macph.  361.]  F.C.  419. 


B.  V.  o.  xxnv.  8.  IT.]  AaRIOULTUBAL  MANAGEMENT — ^PENAL  RENT.   501 

and  that  there  wcw  no  option  to  keep  the  public-house  on  paying 
the  penalty,^] 

Fourth^  A  landlord  wrote  out  a  lease  for  twenty  years  of  a  piece 
of  land,  which  was  at  its  expiry  to  be  improved  by  the  tenant 
under  a  penalty.  Two  additions  were  afterwards,  of  the  same 
date,  made  to  the  lease.  By  the  first  it  was  continued  to  the 
tenant's  son  for  the  period  of  his  natural  life  after  the  twenty 
years  expired ;  and  by  the  second  the  same  land  was  let  to  the 
original  tenant  for  his  lifetime,  and  to  his  son  thereafter.  The 
Court  held  that  the  penalty  could  not  be  exacted  at  the  end  of  the 
twenty  years,  nor  until  the  death  of  the  father,  who  had  a  liferent 
lease  of  the  lands.' 

Fifth,  As  mentioned  when  treating  of  the  general  effect  of  Whether 
hypothec,  additional  rent,  which  was  declared  to  be  not  penal  but  J^^^ 
conditional,  was  held  to  give  a  preference  under  the  hypothec*   A  ?^^^^ 
doubt  was  expressed  whether  there  is  a  solid  distinction  between 
additional  and  penal  rent,^  and  if  that  doubt  be  well  founded  the 
£469]  extension  of   the  effect  of  a  penal  stipulation,  which  the 
case  involves,  may  be  deemed  questionable. 

[Sixth,  It  was  held  that  when  an  incoming  tenant  got  access 
by  arrangement  with  his  predecessor  to  sow  grass  seeds  with  the 
last  crop  of  the  latter,  and  failed  to  sow  the  kind  of  grass  seeds  re- 
quired by  his  lease  to  be  sown  in  the  third  year  of  the  shift  pre- 
scribed thereby,  that  being  the  third  year  of  the  shift,  he  was  not 
liable  in  the  additional  rent  imposed  by  the  lease.  The  ground  of 
judgment  appeared  to  be  that  the  tenant  sowing  the  grass  seeds  had 
not  got  possession,  and  was  not  acting  under  the  lease,  though  he 
was  acting  wrongfully.*] 

The  same  comptdeitor,  interpreted  according  to  the  same  prin- 
ciples, has  been  adopted  for  the  purpose  of  ensuring  removal. 
There  was  a  clause  stipulating  that  at  the  expiration  the  lessee  Penalty  for 
should  remove  without  warning  or  process,  and  on  failure  should  be  Sngatiah." 
liable  for  double  rent  for  each  successive  year.  It  was  held  that 
the  stipulation  was  legal  and  expedient,  and  ought  in  every  case 
(as  it  was  in  the  actual  one)  to  be  literally  enforced ;  but  at  the 
same  time  it  was  observed  that  if  a  case  should  occur  where  a  rent 
altogether  exorbitant  was  stipulated,  the  Court  might  modify.*  It 
may  be  doubted  whether  the  principle  of  this  observation  would  be 

1  [Gold   V.  Houldsworth,    16   Jtdy  *  Sy^a,  p.  362  of  thia  vol. 

1870,  8  Macph.  IOCS.]  *  [  Witham  v.  White  and  Young,  12 

>  QillaQders  v.  Craig,  2  Dec.  1856,  19  June  1866,  38  Jur.  686.] 

D.  116,  29  Jur.  66.  '  M'Intoeh  v.  M*Donald,  1798,  Mor. 

'  Robertson  v,  Clark,  1  June  1842,  4  App.  Tack,  No.  6. 
D.  1317, 14  Jur.  443. 
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enforced  if  the  rent  was  declared  to  be  pactional  and  not  penal,  or 
whether  it  accords  with  the  d«x:trines  which  goTemed  the  decisions 
already  cited.  In  a  SQbse«|aent  case  an  obligation  to  remove  or  to 
pay  an  increased  rent  for  seven  years,  was  held  to  be  absolute  and 
eompolsory  for  removaL^  And  afterwards,  the  general  doctrine 
was  held  that  by  a  claose  obliging  to  remove  or  to  pay  an  addi- 
tional rent,  a  specified  period  being  mentioned,  removal  was  com- 
pulsory.' 

SccnoK  V. — ^MoDB  OF  OccuFATios — Pakioral — ^Whkbkin  of 

MUIBBUBN. 

The  details  of  the  lease  of  a  pastoral  farm  ought  to  be  consulted.' 
Little  relative  matter  of  law  has  hitherto  emerged,  and  there  are 
only  two  subjects  which  require^examination. 

1606^  &  11,  Isif  There  is  a  rule  of  management  chiefly  applicable  to  pastoral 
farms,  which,  although  not  strictly  arising  as  between  landlord  and 
tenant,  requires  notice.  The  Act  168f),  c.  11,  ordains  that  tenants 
shall  cause  their  live  stock  to  be  herded  throughout  the  year,  under 
a  penalty  of  half  a  merk  Scots  for  "ilk  beast"  trespassing,  besides 
damage,  and  power  to  detain  until  payment.  The  statute  applies 
where  injury  has  been  done  to  corn  as  well  as  if  done  to  grass  or 
cattle,  but  the  actual  damage  only,  and  not  the  penalty,  was  held 
exigible.^  The  penalties  were  exacted  where  the  trespass  was 
committed  over  a  march  fence.^  The  keeping  of  a  herd  does  not 
relieve  the  parties  trespassing  from  the  premises.'  Nor  will  he  be 
[470]  relieved  although  a  herd  be  kept  if  the  sheep  were  not  so 
herded  as  to  prevent  them  from  trespassing,  and  though  they  were 
not  poinded  (unpoinded)  at  the  time  of  trespass,^  and  the  statute 
was  held  to  be  applicable  to  unenclosed  farms  in  Highland  districts.' 
[The  privilege  of  poinding  the  strayed  animals  may  be  exercised  by 
the  owner  of  a  garden  into  which  they  have  strayed,  and  the  owner 
cannot  obtain  restitution  except  on  payment  of  the  statutory 
penalties.'] 

2d,  Muirbum  forms  the  second  subject.^^     High  rents  being 


HoiilNini* 


^  Croflfl  V.  Mnirhead,  1813,  Hume  860. 

'  Campbell  v.  M^Laorin,  1814,  fittine 
864,  ana  note,  865,  nipra,  p.  27  of  this 
voL,  where  doubts  are  indicated  of  the 
soundness  of  the  two  decisions  last  cited. 

*  Appendix,  No.  V.  example  2. 

*  Govan  v.  Lang,  1794,  Mor.  10,499. 
»  Loch  V.  Tweedie,  1799,  Mor.  10,501. 

*  Tumbull  V.  Coutto,  23  Feb.  1809. 
F.C.  216. 


^  Shaw  and  Mackenzie  v,  £wait,  2< 
March  1809,  F.C.  233. 

«Pringle  v.  M'Crae,  31  Jan.  1829, 
F.C.  446,  7  S.  332. 

»  [M'Arthur  v.  Miller,  3  Dec  1873, 1 
Rettie  248.] 

*®  On  the  subject  of  Muirbuin,  Irvings' 
Treatise  on  the  Game  Laws  may  be  con- 
sulted with  benefit,  p.  90,  et  seq. 
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given  under  leases  of  game,  tbe  preservation  of  the  heatli  fowl  lias 
become  of  importance  to  the  proprietors  of  muir  ground,  large 
tracts  of  which  are  let  as  pastoral  farms.  The  right  of  the  tenant 
to  burn  the  muir,  relatively  to  extent  and  the  modifications  to 
which  it  may  be  subjected,  may  create  grave  questions,  either  inde- 
pendently of  stipulation,  or  in  consequence  of  stipulation. 

There  is  a  series  of  statutes  relative  to  muirbum.  The  most 
ancient  is  that  of  Bobert  III.,  De  Combustione  Morum,  cap.  11. 
"Item  statutum  est  generaliter  per  totum  regnum  observari  quod  non 
fiat  combustio  morum  sive  bruarii,  nisi  in  mense  Martii,  et  non  post, 
durante,  sestate  seu  autumno;  sub  poena  quadraginta  solidorum, 
absque  remissioni  levandorum,ad  usumdomini  terrarum,ubi  facta  est 
combustio.  2.  Et  si  dominis  fuerit  negligens  in  hoc;  fiat  indictamen- 
tum  coram  justiciario,  et  levetur  poena  Domino.  Begi."^  This  statute 
is  substantially  re-enacted  by  the  Act  1424,  c.  20,  in  which  it  is  1424,  a  20. 
ordained  "  that  no  man  mak  mure  burning  after  the  moneth  of 
Marcho  quhil  all  comes  be  schorne."  The  statute  1477,  c.  75, 
provides,  under  a  specified  penalty,  "  that  na  mure  bume  be  maid 
fra  the  last  day  of  March  quhill  Michaelmes  day  under  the  paine 
foresaid."  These  statutes  were  confirmed  by  the  Acts  1493,  c.  48  ; 
1503,  c.  71 ;  and  the  Statute  1685,  c.  20,  prohibits  muirbum  until  less,  c.  20. 
the  last  day  of  March,  and  declares  that  masters  shall  be  liable  for 
all  upon  their  lands.  A  short  notice,  entitled  "  Anent  mure  burn," 
of  the  older  statutes  is  given  by  Balfour.* 

The  object  of  these  statutes  appears  to  have  been  to  guard  the  Pnrpoae  of 
grain  crops  against  the  danger  which  might  result  from  muir-  ^®  8t»tnt€«. 
bum  at  a  time  when  the  line  of  separation  between  the  culti- 
vated and  uncultivated  land  was  in  many  districts  imperfectly 
drawn.  This  purpose  is  more  especially  shown  by  the  words  of  the 
Statute  of  1442,  in  which  the  prohibition  bears  the  express  reference 
to  the  *'  shearing  of  the  comes."  No  indication  is  given  that  the 
preservation  of  the  heathfowl  was  an  object  contemplated,  nor  is 
it  likely  that  it  should,  when  that  produce  was  deemed  of  little 
value. 

After  a  long  interval  the  statutory  prohibition  of  muirbum  was 
[471]  revived  by  British  statutes  for  the  express  purpose  of  pre- 
serving the  game.     The  first  of  these  statutes  is  the  6  Geo.  III.  c. 
32,  which  was  repealed  by  the  13  Geo.  III.  c.  54,  which  is  now  the  ^3  q^  ttt. 
governing  statute.     The  title  is,  "An  Act  for  the  more  effectual  c  64« 
Preservation  of  the  game  in  that  part  of  Great  Britain  called  Scot- 

^  Skene's  Collection  of  Yeteres  Le^es        *  Balfour,  Prac  pp.  530-1. 
et  constitutiones,  printed  along  with 
the  Begiam  Majestatem,  p.  66. 
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land,  and  for  repealing  and  amending  several  of  the  laws  now  in 
being  relative  thereto."  And  the  preamble  is,  "  Whereas  the  laws 
already  made  for  the  preservation  of  game  in  that  part  of  Great 
Britain  called  Scotland  are  proved  by  experience  to  be  insufficient 
for  that  purpose  without  being  altered  and  amended."  By  sec.  4 
it  is  enacted  that  every  person  making  muirburn,  or  setting  fire  to 
any  heath  or  muir  in  Scotland,  from  the  11th  of  April  to  the  1st 
of  November  in  any  one  year,  shall  forfeit  and  pay  certain  penal- 
ties, increasing  according  to  the  number  of  convictions,  and  in 
default  of  payment  the  delinquent  shall  suffer  imprisonment  ac- 
cording to  a  duration  increasing  on  the  same  principle.  By  sub- 
sequent sections  every  proprietor  of  high  and  wet  muirlands,  the 
heath  upon  which  frequently  cannot  be  burned  so  early  as  the 
lith  of  April,  may,  when  such  lands  are  in  his  own  occupation, 
bum  the  heath  upon  them  at  any  time  between  the  11th  and 
25th  of  April  witliout  incurring  any  of  the  penalties  specified, 
and  where  such  lands  are  ^let,  the  proprietor  may  by  writing 
recorded  in  the  Sheriff  Court  Books  authorise  the  tenant  to  burn 
the  heath  on  the  land  at  any  time  between  the  11th  and  25th 
April. ^ 
Katnre  of  In  a  Comparatively  recent  case  it  was  held  that  the  word  muir- 

to  wEX  b^^^  is  descriptive  of  the  ground  and  not  of  its  purely  vegetable 
^*|f^  products,  and  that  setting  fire  to  any  growth  on  muir  ground,  as 
grass,  whin,  bent,  or  broom,  is  comprehended.^  From  the  opinions 
of  the  Court  it  is  not  certain  whether  this  interpretation  was  given 
to  the  statute  simply  by  reason  of  the  import  of  the  phraseology  or 
in  combination  with  the  purposes  of  the  enactment,  but  it  must  be 
deemed  that  the  purposes  must  have  been  so  far  contemplated. 

Bztent  of  In  the  management  of  a  pastoral  farm  burning  the  heath  judi- 

J^\J  ciously  is  an  object  of  importance  to  the  tenant,*  as  the  young 
burn.  sprouts  form  good  feeding  for  sheep  stock.*  Where  there  is  no 
restriction  or  regulation  in  the  lease  the  right  of  the  pastoral 
tenant  to  bum  the  heath  at  lawful  times  does  not  admit  of  ques- 
tion, as  it  forms  an  integral  portion  of  the  management  which  he 
must  have  contemplated  [472]  in  the  adjustment  of  the  rent.  But 
the  mode  and  the  extent  of  burning  may  involve  questions  of 
difficult  practical  solution,  and  out  of  which  may  emerge  matter 

1  2  Ersk.  vi.  6,  Note,  and  Irvine  on        *  This  is  well  stated  in  a  note  to  the 

the  Game  Laws,  ut  sup.  statute  of  Robert  III.  already  cited — 

*  Rodger  v.  Gibson,  High  Court,  12  "Nostrates  muir  bume  vacant,  erica  mim, 

March  1842,  1  B.  R.  78  ;  Irvine  ut  sup.  heath  or  hedder  in  suo  ericeto  incenditur 

'  Treatise  on  Agriculture  (Encyclo-  quae  brevi  reviviscens  teneris  agnis  jmm- 

psdia)  316,  mpra,  cendis  mature  inservit,'* 
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the  intrinsic  or  extrinsic  qualities  of  which,  as  incident  to  the 
contract,  it  may  not  be  easy  to  determine.  Were  the  tenant  to 
consult  his  own  interest  he  would  not  burn  large  and  contiguous 
tracts,  but  limited  and  varied  apportionments,  so  that  the  pasture 
land  might  be  pervaded  by  the  young  herbage,  and  at  the  same 
time  the  proper  succession  or  rotation  secured.  But  as  the  dura- 
tion of  the  lease  advances  there  may  for  obvious  reasons  be  a 
strong  temptation  to  bum  large  continuous  tracts.  The  landlord 
would  have  an  obvious  right  and  interest  to  debar  burning  in  such 
a  mode  or  to  such  an  extent  as  would  injure  the  feeding  under  a 
new  pastoral  lease.  But  it  is  a  diflScult  question  whether  he  could 
debar  for  the  purpose  of  preserving  the  game  whether  in  his  own 
occupation  or  under  lease.  The  pastoral  tenant  has  not  under  the 
contract  any  concern,  in  the  absence  of  express  stipulation,  so  to 
manage  as  to  preserve  the  game,  and  he  may  maintain  that  he 
cannot  for  such  a  purpose  be  prohibited  from  using  the  land  in 
the  mode  from  which  he  can  derive  most  profit. 

The  spirit  and  intendment  of  the  Britisli  statutes  against  muir- 
bum  cannot,  it  may  well  be  deemed,  be  imported  out  of  those 
statutes  into  the  common  law.  The  statutes  are  penal,  and  the 
restrictions  which  they  impose  are  limited  to  a  particular  period, 
leaving  muirburn  free  throughout  the  remainder  of  the  year. 
But  while  these  statutes  cannot  operate  in  construing  a  contract 
at  common  law,  a  doctrine  seems  to  have  been  recognised  accord- 
ing to  which  the  right  must  be  exercised  so  as  not  to  be  done 
in  excess  or  emulationis  causa.  This  doctrine  is  indicated  by  a 
judgment  in  the  last  resort  in  a  case  not  between  landlord  and 
tenant  but  between  the  proprietor  of  a  forest  and  the  holder  of  a 
right  of  servitude  of  grazing  cattle.  The  case  may  be  cited  as 
in  point  by  reason  of  direct  and  strong  analogy.  In  prejudice  of 
the  proprietor  of  a  forest  and  of  his  right  of  deer-hunting  in  part 
of  the  forest  over  which  the  defender  held  a  servitude  of  grazing 
his  cattle,  the  defender  set  fire  to  the  heath  on  that  part  of  the 
forest.  He  was  held  liable  in  damages,  both  in  the  Court  of 
Session  and  in  the  House  of  Lords.  From  the  arguments  under 
the  appeal  it  may  be  deemed  that  a  moderate  or  partial  burning 
of  heath  to  improve  the  pasture  would  be  legal,  but  not  an  entire 
burning  of  the  whole  surface  of  the  ground,  more  especially  if  done 
emulously.^ 

[473]  Where  the  burning  of  the  heath  is  restricted  by  stipulation,  DunagM 
an  action  of  damages  lies  against  the  tenant  if  he  should  burn  in  i^'bu^ng. 
excess.     The  lease  of  a  pastoral  farm  prohibited  the  tenant  from 

1  Robertson  r.  D.  of  Athole,  6  July  1816,  4  Pat  54,  6  Pat.  136. 
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burning  muir  or  heath  without  intimating  his  intention  to  the 
proprietor,  who  would  direct  an  examination  of  the  ground  and 
determine  whether  the  proposal  was  admissible ;  and  the  muir  on 
the  lands  was  to  be  burnt  as  on  the  estate  named,  namely,  one-tenth 
part  to  be  burnt  in  each  year,  so  as  to  go  over  the  whole  farm  in 
ten  years.  The  heather  was  burnt,  and  an  action  of  damages  was 
raised  by  the  landlord  against  the  tenant,  bearing  that  some 
hundred  acres  of  heather  had  been  consumed,  comprising  some  of 
the  valuable  covers  and  beats,  and  that  the  value  of  his  property 
under  shooting  leases  had  thus  been  greatly  deteriorated.  Issues 
were  adjusted,  bearing  whether  the  defender  on  a  certain  day,  in 
violation  of  the  provisions  of  his  lease,  did,  by  himself  or  by  any)ther 
or  others,  set  on  fire  a  portion  of  the  muir  (the  pursuer's  property), 
to  the  loss,  injury,  and  damage  of  the  pursuer.^ 


Section  VI. — Mode  of  Occupation — Urban. 

Tlie  lessee  of  an  urban  subject  is  bound  to  use  a  reasonable 
degree  of  diligence  in  preserving  it  from  injury,*  and  not  to  invert 
or  alter  the  mode  of  possession.  What  is  or  is  not  to  be  deemed 
inversion  was  shewn  when  treating  of  the  general  rule  by  which 
occupation  is  governed."  There  are  comparatively  few  cases,  inde- 
pendently of  those  relating  specially  to  inversion,  which  apply  to 
the  mode  of  urban  occupation,  and  some  of  these  are  to  a  certain 
extent  complicated  with  the  doctrine  of  inversion. 

Stnicfcnx«i  Firsts  A  tenant  of  a  tavern  was  permitted  to  throw  two  rooms 

into  one  for  a  tap-room,  and  to  put  a  stove  into  an  apartment,  and 
conduct  the  smoke  by  an  iron  pipe  into  the  tap-room  vent.  It  was 
held  that  he  was  not  entitled  to  enlarge  the  one  room  and  diminish 
the  other  by  taking  down  the  partition  and  putting  up  a  new  one, 
and  to  carry  through  that  partition  the  iron  pipe,  which  by  his 
having  done  so  had  set  fire  to  the  house.* 

Cnationof  Second^  The  erection  of  a  furnace  to  smelt  lead  in  premises 
situated  in  the  street  of  a  town  is  a  mode  of  occupation  which  the 
landlord  may  prohibit,  because  illegal;  and  a  tenant  having  in 
violation  of  his  lease,  and  without  his  landlord's  knowledge,  used 
such  an  erection  made  by  himself,  it  was  ruled  to  be  competent  for 

I  Grant  v.  Gentle,  11  July  1867,  19  '  2  Ersk.  vi.  41. 

D.  992, 29  Jur.  456,  and  Session  Papers.  '  Sup.  sec  1  of  this  chap.  toL  ii.  pp. 

[As  to  damages  for  carelessness  in  bum-  471,  teq. 

ing,  whereby  neighbouring  property  is  *  Muir  v.  Wilson,  16  May  1822,  1  S» 

injured,  see  Mackintosh  v.  Mackintosh,  406. 
16  July  1864,  2  Macph.  1367.] 


alterations. 


niiiMiioe. 
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neighbours  to  make  the  landlord  a  party  to  an  application  for  an 
interdict,  although  he  had  not  received  any  previous  [474]  notice 
or  complaint  respecting  the  tenant's  operations.^ 

Third,  Premises  were  let  for  a  distillery  by  articles  of  lease. 
The  "  extent  of  the  ground  and  premises,  and  other  pertinents/'  to 
which  the  lessee  had  right  was  made  the  subject  of  arbitration.  It 
was  found  by  the  award  that  the  lessees  were  entitled  to  a  definite 
portion  of  ground  as  a  stance  for  a  straw  yard  as  a  pertinent  to  a 
piggery,  and  which  "was  awarded  for  that  purpose  accordingly;" 
and  that  they  were  also  entitled  to  possession  of  a  certain  piece  of 
ground  as  a  roadway.  But  it  was  also  held  that  the  lessor  was 
entitled  to  interdict  the  erection  of  any  buildings  on  the  two  pieces 
of  ground  so  awarded,  and  the  using  of  them  in  any  manner  diffe- 
rent from  the  purposes  for  which  they  were  respectively  allotted  by 
the  award.' 

Fourth,  With  a  view  to  a  new  lease,  the  lessee  of  mills  agreed,  Alteration 
in  writing,  that  he  should  not  raise  the  dam-dyke  so  as  to  leave  Syke. ' 
less  than  eighteen  inches  of  a  tail  race  for  a  mill  above.  Martin- 
mas 1831  was  the  stipulated  term  of  entry.  In  1836  a  formal  lease 
was  executed,  which  bore,  that  notwithstanding  its  date,  its  com- 
mencement and  the  term  of  entry  were  in  1831.  It  contained  a 
prohibition  against  raising  the  dam-dyke  above  the  stipulated 
height.  In  the  interval  between  the  term  of  entry  and  the  date  of 
the  formal  lease,  a  new  dam-dyke,  of  more  than  the  stipulated 
height,  had  been  erected  by  the  lessee.  It  was  held  that  this 
erection  fell  under  the  prohibition,  to  which  effect  must  be  given 
unless  a  special  agreement  by  the  landlord  to  withdraw  it  were 
proved.* 

Fifths  In  an  offer  of  lease  the  intending  lessee  stipulated  that  stipaiatioi» 
ho  should  have  power  to  alter  the  premises  to  suit  his  purposes,  lUg'buiid!' 
and  that  he  should  be  entitled  to  disannex  and  remove  any^°^ 
erections  which  he  had  made.     The  stipulation  was  acceded  to, 
under  the  condition  that  at  the  expiration  he  was  either  to  leave 
the  subjects  as  altered,  or  restore  them  to  their  previous  state. 
Nothing  was  said  about  taking  away  erections,  and  the  lessee 
accepted  and  entered  into  possession  without  any  stipulation  re- 
garding them.    The  draft  of  a  regular  lease  was  afterwards  pre- 
pared, containing  a  clause  that  the  lessee  should  be  at  liberty  to 
alter  the  buildings  to  suit  his  own  convenience,  but  at  the  expira- 

^  Fairfax,  &c.v.GreeDahieldB,  11  Dec  'Walker,  Grant,  and  Co.  v.  Grant, 

1828,  F.C.  215,  7  S.  184.    Observations  20  Nov.  1838,  1  D.  38,  11  Jur.  65;  aff. 

on  the  two  immediately  preceding  cases  27  July  1840,  1  Rob.  154. 

in   chap,    xxxviii.    of    this  book,  on  ^  Fowlis  v,  M'Whiiter,  14  Jan.  1841, 

Nuisance.  3  D.  343, 13  Jur.  150. 
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tion  either  to  leave  them  as  altered,  or  restore  them  to  the  state  in 
\7hich  they  were  at  the  term  of  entry.  The  lessee  maintained  that 
it  ought  also  to  contain  a  stipulation  that  he  should  be  entitled  to 
take  down  and  carry  away  any  erection  which  he  had  put  or  might 
put  up.  The  Court  approved  of  the  draft,  deeming  that  it  accurately 
set  forth  the  concluded  agreement  [475]  as  to  the  state  and  con- 
ditions of  possession.^ 

Stroetoni         Sixth^  A  and  B  were  ham-curers  and  provision  merchants. 

•itentkos.  ^-jj^y  j^^j^  ^  \QdJAe  of  subjects  in  which  tliey  were  described  as  pro- 
vision mercliants.  On  entering  into  possession  they  erected  a 
furnace  and  boiler  for  the  purposes  of  ham-curing.  In  order  so  to 
do,  they  cut  through  the  joists  of  one  of  the  floors  and  altered  cer- 
tain flues.  In  the  lease  speciflc  alterations  were  allowed,  altogether 
different  from  those  in  question.  In  a  process  of  advocation,  while 
neither  danger  nor  nuisance  was  pleaded,  the  landlord  maintained 
— lat.  That  he  was  ignorant  that  sucli  alterations  were  carrying 
on,  that  they  altered  the  character  of  the  premises,  and  that  the 
lease  allowed  only  one  kind  of  alteration.  2d,  That  the  premises 
were  let  as  a  shop  and  to  a  merchant  as  a  place  of  sale,  not  for 
manufacture,  and  that  they  coujd  only  be  so  used  accordingly,  and 
that  there  was  here  no  trade  understanding  which  could  modify 
the  general  rule.  The  tenants,  relying  on  common  law,  pleaded 
the  harmlessness  of  the  operations,  and  the  usages  of  the  trade. 
The  Court  remitted  to  a  man  of  skill  to  report  both  as  to  the  usage 
and  as  to  the  nature  of  the  alterations.  On  considering  the  report, 
tlie  Court  held  that  it  was  uUra  vires  of  the  tenant  to  make  such 
alterations  on  premises  without  the  consent  of  the  landlord.*  It 
was  said  that  if  the  tenant  took  the  premises  intending  to  carry  on 
the  business  of  ham^curing,  he  should  have  described  himself  as  a 
ham-curer;  and  also  that  the  cutting  down  of  the  floor  was  an 
operation  quite  beyond  the  powers  of  tlie  tenant. 

Use  of  Seventh,  An  upholsterer  took  a  lease  of  a  house,  aback-green, 

MrtSihiel**  ^^^  back-house.  In  the  lease  the  back-house  was  described  as  a 
tailor's  workshop.  The  tenant  was  empowered  to  erect  buildings 
for  the  purposes  of  his  trade,  provided  the  premises  were  left 
at  the  end  of  the  lease  in  a  proper  state.  The  entrance  to  the 
back-green  and  house  was  by  the  street,  which  also  formed  the 
access  to  two  dwelling-houses  over  it.  It  was  held  that,  having 
reference  to  the  tenor  of  the  lease  and  the  nature  of  the  access,  the 
use  of  the  back-house  as  a  stable  was  a  mode  of  occupation  to 
which  the  landlord  was  entitled  to  put  a  stop  by  interdict." 

*  Campbell  v.  Ralston,  1  June  1842,     Feb.  1866,  (decided  20  July  1854),  17 
4  D.  1310,  14  Jur.  424.  D.  408. 

«  Leek  V.  Fulton  and  Thomson,  10        »  Hood  v.  Miller,  10  Feb.  1855, 17  D. 

411,  27  Jur.  176. 
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Eighth^  a  tenant  occupied  premises  which  consisted  of  a  front 
and  back  shop  on  the  street  flat  of  the  tenement,  in  one  of  the 
principal  streets  of  the  city,  so  situated  that  the  windows  of  the 
back  shop  looked  into  a  cross  street.  In  a  part  of  the  sunk  flat 
belonging  to  the  same  landlord  there  was  a  shop  which  fronted  the 
cross  street.  Long  before  the  tenant  of  the  street  flat  had  entered, 
an  ornamental  front  had  been  put  on  the  shop  situated  in  the  sunk 
flat.  The  [476]  landlord  procured  from  the  Dean  of  Guild  a  war- 
rant to  substitute  for  the  ornamental  front  another  of  the  same 
height  and  in  the  same  position,  but  which  projected  a  certain 
number  of  feet  from  the  wall.  The  roof  of  the  front  proposed 
was  directly  under  the  windows  of  the  back  shop,  and  would  have 
been  injurious  to  its  usefulness  by  interfering  with  the  view  of  the 
windows  from  the  street.  The  tenant  of  the  street  flat,  it  was 
held,  was  entitled  to  prevent  the  landlord  from  making  the  pro- 
posed alteration,^ 

Ninths  A  tenant  took  a  lease  of  large  manufacturing  premises  stracfoni 
for  ten  years  at  a  high  rent.  He  could  not  render  them  suitable  j^^^ 
for  carrying  on  his  trade  to  advantage  without  making  certain  im-  j^m«af*c^ 
provements.  In  particular,  he  required  more  light,  and  so  he 
made  a  window  in  the  roof.  A  chimney-stalk  was  blown  down  by 
a  hurricane,  which  did  a  great  deal  of  damage  to  the  premises. 
When  repairing  the  damage  the  tenant  availed  himself  of  the 
opportunity  of  improving  the  premises  by  the  formation  of  an 
inside  stair,  and  making  arrangements  for  better  ventilation.  A 
report  was  made  by  a  man  of  skill,  bearing  that  those  alterations 
improved  the  building  for  the  purposes  of  the  manufactory.  A 
petition  to  have  the  tenant  ordained  to  restore  the  premises  to 
their  original  state,  and  interdicted  from  making  ''any  farther 
alterations,"  was  refused.^  It  was  said,  Itff,  That  there  was  here  no 
alteration  of  the  character  of  the  buildings ;  that  the  operations 
were  within  the  lessee's  power,  and  that  while  the  landlord  could 
at  the  end  of  the  lease  obtain  redress  if  he  could  instruct  injury, 
he  was  not  entitled  to  have  things  restored  just  now;  and  2d^  That 
as  to  the  prayer  for  interdict  against  any  alteration,  the  Court 
would  not  consent  to  that  while  holding  that  the  lessee  had  done 
nothing  but  what  was  within  his  power,  and  that  the  landlord 
must  complain  in  the  usual  way  if  the  lessee  did  anything  in  ex- 
cess of  hi^  power. 

And  Tenths  A  dwelling-house  and  a  yard  behind  it  belonged  to 
the  same  proprietor.      By  a  written  lease  he  let  the  dwelling- 

1  Blanc  0.  Greig,  18  July  1856, 18  D.        «  Stirling  v.  Strang,  26  Feb.  1857, 1» 
1315,  28  Jur.  668.  D.  568,  29  Jar.  268. 
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EraetioB  hy  house  to  One  tenant,  and  by  another  written  lease  he  let  the  yard 
il^^tenS'  "presently  occupied  by  *A/'  immediately  behind  the  honse,"  to 
djiriwoiiig  another  tenant.  The  tenant  of  the  yard  erected  a  close  wooden 
paUng,  of  a  certain  number  of  feet  in  height,  and  at  the  distance  of 
a  certain  number  of  feet  from  the  house.  It  darkened  the  windows 
of  the  house.  In  an  action  at  the  instance  of  the  proprietor  to  have 
the  tenant  of  the  yard  ordained  to  remove  the  paling,  it  was  held 
that  the  landlord  would  have  been  entitled  at  common  law  to  pre* 
vent  such  an  erection  as  the  one  in  question,  even  apart  from  the  de- 
scription in  the  lease^that  the  subject  was  let  as  previously  occupied, 
[477]  and  as  adjoining  to  a  dwelling-house.  The  removal  of  the 
erection  was  therefore  ordered.^  [Where  a  shop  in  Aberdeen  was 
let  as  a  china  shop  under  a  lease  prohibiting  its  use  for  sales  by 
auction,  the  tenant  obtained  entry  before  the  beginning  of  the  lease 
by  an  arrangement  or  sublease  from  the  previous  tenant,  a  grocer, 
whose  lease  contained  no  prohibition  of  auctions  on  the  premises. 
It  was  held  that  the  landlord,  not  haying  proved  that  his  consent  to 
this  sublease  or  arrangement  was  given  on  condition  that  there 
should  be  no  auctions  on  the  premises,  was  not  entitled  to  inter- 
dict such  use  during  the  sublease  as  an  inversion  of  the  use  for 
which  the  subjects  were  let.  The  House  of  Lords  laid  it  down,  in 
reversing  the  judgment  of  the  Court  of  Session,  that  in  the  lease 
of  a  shop  there  is  not  necessarily  inherent  a  prohibition  against 
the  use  of  it  occasionally  for  the  sale  of  goods  by  auction.^] 


Section  VII. — Mineral — Mode  op  Occupation  and 

Management. 

The  discovery  from  time  to  time  of  numerous  deposits  of  mineral 
substances  of  different  kinds,  the  progressive  facility  of  the  means 
of  communication,  and  the  consequent  rapid  increase  of  the  con- 
sumption of  mineral  produce,  especially  of  coal,  have  caused  the 
investment  of  a  large  amount  of  capital  in  mines,  and  augumented 
the  number  of  mineral  leases.  The  large  returns  derived  from  a 
rent  in  money  or  produce,  or  a  combination  of  them,  and  the  varied 
contingencies  which  may  render  the  investment  highly  profitable 
or  very  injurious,  give  to  the  mineral  lease  much  importance 

1  Boss  V.  Moncrieff,  23  Dec.  1859,  22  ing  matter  having  direct  reference  to 

D.  328,  32  Jar.   138.      On  page  202  this  subject. 

of  this  volume  there  is  detailed  the  >  [Reid  v.  Keith,  13  May  1868^  6 

•case   of  Beghie,  Wiseman,  &  Co.  v.  Macph.  768 ;   rev.    16  June  1870,  8 

Frame,  24  Nov.  1857,  20  D.  81, 30  Jur.  Macph.  (H,  L.)  110.] 
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throughout  its  numerous  and  complicated  clauses,  and  more  especi- 
ally the  stipulations  relative  to  occupation  and  management.  As 
these  stipulations  are  ordinarily  precise,  and  the  management  is 
conducted  under  a  complete  and  effective  system  of  control,  com- 
paratively few  cases  have  arisen  with  relation  either  to  the  implied 
construction  of  the  contract  or  the  interpretation  of  express  stipu- 
lations. The  occupation  and  management,  depending  on  varied 
physicial  conditions  and  contingencies,  must  be  adapted  to  each 
particular  case;  and  there  as  yet  does  not  appear  to  have  been 
attempted  even  an  approach  to  those  general  rules  which  govern 
agricultural  management  and  occupation.  The  subject  shall  be 
examined  under  three  heads — Firat^  The  management  during  the 
currency ;  and  Secondy  The  management  at  the  termination.  And 
Third,  The  operation  and  construction  of  the  clause  of  reference 
shall  be  discussed.  It  is  so  complicated  with  the  management 
as  not  to  admit  of  severance  consistently  with  sound  practical 
results.^ 

[In  the  last  edition  of  this  work  a  brief  account  was  here  given  ah.  i.— 
of  the  Coal  Mines  Inspection  Acts  of  1850  and  1865.    These,  as  S^JXiiy 
well  as  a  subsequent  Act  passed  in  I860,*  have  been  repealed,  and  ctartncif. 
the  whole  public  law  regulating  the  management  of  mines,  so  far  as 
the  safety  of  those  employed  in  working  them  is  concerned,  has  been 
consolidated  by  two  Acts  passed  in  1872,  the  one  applicable  to  mines 
of  coal,  stratified  ironstone,  shale,  and  fireclay,*  and  the  other  to  all 
other  mines.*    It  does  not  appear  to  be  necessary  in  such  a  treatise 
to  give  any  summary  of  these  Acts,  which  must  be  referred  to  for 
a  detail  of  the  obligations  imposed  upon  persons  who  have  the 
management  of  mines.] 

The  decisions  embodying  the  rules  as  to  management  shall  be 
[480]  stated  with  regard  to  the  special  subject-matter  which  each 
seems  to  involve  without  attempting  in  all  of  them  to  elicit 
doctrine  or  general  rules. 

let,  There  are  cases  which  refer  to  the  mode  of  dealing  with  Mode  of 
the  subject-matter  in  the  lease.    A  mineral  lessee  has  necessarily  J^?  ^ 
a  right  to  consume  and  remove  the  subject-matter  let;  yet,  if  by  ^^ 


^  The  Author  has  examined  two  Eng- 
lish treatises  relative  to  this  subject — 
1st,  Bainbridge's  Law  of  Mines  and 
Minerals;  and  2c2,  Collier's  Law  of 
Mines.  These  treatises  do  not  appear 
to  embody  general  doctrine,  but  set 
forth  in  detail  the  judgments  of  the 
Courts  of  England,  which,  although 
doubtless  of  much  value  in  that  countzji 


cannot,  for  obvious  reasons,  be  advan- 
tageously cited  in  a  treatise  on  the  law 
of  Scotland. 

«  [13  and  14  Vict.  c.  100, 18  and  19 
Vict  c  108,  and  23  and  24  Vict  c.  76.] 

»  [36  and  36  Vict  c  76,  Coal  Mines 
Begnlation  Act  1872.] 

*  [36  and  36  Vict  c  77,  MetalKfer. 
ouB  Mines  Begulation  Act  1872.] 
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the  mode  of  working  there  be  a  consumption  which  may  be 
deemed  excessive,  the  Court  will  interpose.    The  sublessee  of  a 
stone  quarry,  formerly  wrought  under  a  lease  which  provided  that 
the  working  should  continue  to  be  made  "  regularly  and  to  the  dip 
of  the  stone,''  began  to  increase  the  breadth  of  the  quarry.    A  bill 
of  suspension  and  interdict  was  presented,  on  the  ground  that  on 
so  doing  he  violated  the  terms  of  the  contract,  and  that  he  had  no 
right  to  enlarge  the  boundaries  of  the  quarry  as  they  existed  at  the 
commencement  of  the  lease.    The  Court  refused  the  interdict  but 
passed  the  bill,  thus  holding  that  while  it  was  not  to  be  presumed 
that  the  working  was  excessive,  the  landlord  was  entitled  to  prove 
that  it  was  so,  and  to  restrict  it  if  proved  so  to  be.^    So,  an  area  of 
ground  was  let  for  a  pottery,  with  a  privilege  of  digging  clay  for 
the  purposes  of  the  foresaid  pottery.     It  was  held  that  the  lessee 
had  no  right  to  manufacture  bricks  for  sale,  or  except  in  so  far  as 
required  for  the  use  of  the  pottery,  and  that  during  the  last  year  of 
the  lease  he  was  not  entitled  to  remove  bricks  made  of  that  clay 
without  paying  the  landlord  the  value  of  them.^    And  where  a  coal 
lease  was  granted  with  ample  powers  of  sinking  pits,  erecting 
engines,  &c.,  but  without  express  power  of  charring,  it  was  ruled 
that  the  lessee  could  not  do  so,  as  the  privilege  of  charring  is  not 
implied.'    A  lease  of  coal  allowed  the  lessee  to  work  the  coal 
within  the  barony  of  W,  excepting  part  of  it  which  lies  within  the 
garden  and  park  of  W.    It  was  held,  on  appeal,  affirming  the 
judgment  of  the  Court  of  Session,  that  this  reservation  or  exception 
did  not  entitle  the  landlord  to  work  coal  within  the  ground  ex- 
cepted, as  the  whole  coal  was  let,  and  the  object  of  the  reservation 
was  to  protect  the  proprietor  against  his  garden  and  park  being 
injured  by  the  working.* 
Mode  of  The  mode  of  working  and  its  results  are  involved  in  this  class 

woAing.  q{  decisions.  In  thg  lease  of  a  coal  field  it  was  stipulated  that  if 
any  other  pit  should  be  required  than  the  two  already  in  part  sunk, 
the  tenant  should  have  power  to  sink  another  pit  or  pits,  but  only 
in  such  situations  as  shall  have  been  previously  approved  of  in 
writing  by  the  proprietor.  By  certain  clauses  the  mode  of  working 
the  coal  field  was  regulated,  and  the  landlord  had  the  option  of 
[481]  taking  either  a  fixed  rent  or  a  lordship.  There  was  also  con- 
tained in  the  lease  a  clause  of  reference  to  persons  named,  "in 
case  of  any  dispute  or  difference  arising  between  the  said  parties 

^  Ferguson  v.  Qalloway,  16  May  '  Heniot  v,  Fatdds,  1804,  Mor. 
1821, 1  S.  11.  16,265. 

>  Gordon  v.  Suttie,  14  Feb.  1837,  15  *  E.  of  Wemyes  v.  Hope,  24  Oct 
8.  649,  9  Jur.  283.  1796,  n.r.  in  Court  of  Session,  3  Pat 

487. 
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respecting  the  true  intent  and  meaning  of  these  presents,  or  in  any 
manner  of  way  relating  to  the  premises,  either  during  the  currency 
of  the  lease  or  after  the  expiry  thereof."  The  estate  was  afterwards 
sold,  and  the  tenant  applied  to  the  purchasers  for  liberty  to  sink  a 
new  pit,  which  was  refused.  Afterwards  the  lessee  called  upon  the 
arbiter  named  in  the  lease  for  authority  to  open  the  pit,  on  the 
ground  that  it  was  impossible  to  continue  working  the  coal  by 
means  of  the  old  pits.  The  proprietors  at  first  denied  that  the 
clause  of  reference  was  binding  on  them,  but  they  afterwards  gave 
in  answers  to  the  claim  of  the  tenant.  The  arbiter  found  the  lessee 
entitled  to  open  a  new  pit.  In  a  reduction  of  the  decreet-arbitral, 
at  the  instance  of  the  proprietors,  it  was  held  that  the  landlord  was 
not  entitled  to  refuse  permission  to  open  a  new  pit  without  having 
shewn  reasonable  cause.  ^ 

So,  a  mineral  lease  obliged  the  tenant  to  work  the  minerals  in  Mode  of 
a  workmanlike  manner,  but  empowered  him  to  work  the  coal  ^^HnJSd^ 
"  either  by  stoop  and  room  or  longwall  manner,  or  otherwise  as 
he  should  find  it  for  his  advantage."  The  tenant  having  worked  it 
in  such  a  manner  as  to  bring  down  the  superincumbent  strata,  an 
action  of  damages  was  raised  against  him  at  the  instance  of  the 
landlord.  At  the  trial  the  pursuer  called  on  the  presiding  Judge 
to  direct  the  jury  (first)  that  the  lease  did  not  in  law  entitle  the 
tenant  so  to  work  as  to  destroy  the  support  of  the  superincumbent 
strata,  at  least  not  if  the  tenant  elected  to  work  by  stoop  and  room; 
and  (second)  that  no  practice  could  be  held  to  control  or  affect  the 
terms  of  the  lease  or  the  obligations  under  it,  unless  such  practice 
be  reasonable  in  itself  and  was  general  at  the  date  of  the  lease, 
and  that  the  reasonableness  of  such  practice  was  a  question  for  the 
Court.  On  the  refusal  of  the  presiding  Judge  to  state  these  pro- 
positions to  the  jury  except  with  qualifications  and  with  reference 
to  the  evidence,  the  pursuer  excepted.  The  exception  was  dis- 
allowed, and  the  Court  were  unanimously  of  opinion  that  the 
propriety  of  the  mode  of  working,  necessarily  involving  reference 
to  the  evidence,  was  a  question  for  the  jury.* 

In  the  mode  of  working,  the  result  of  the  operations  as  affecting  Limitations 
the  surface  property  of  the  landlord  is  involved.  In  a  mineral  lease  J^oAbg,^' 
the  lessee  was  prohibited  from  sinking  pits  or  making  any  surface  ^^  «'«- 
operations  in  fields  adjoining  to  the  mansion-house  of  the  estate.  He  surface 
had  unreserved  power  to  work  the  minerals  on  every  other  part  of  the  SS^  ^' 
estate,  but  on  condition  of  paying  "all  surface  damages  whatever 

1  Montgomeriey  &c.  v.  Carrick  and  *  Moirhead  and  Coiatois  v.  Tennent 
Napier,  23  Jime  1848^  10  D.  1387^  20  and  Co.,  19  July  1854^  16  D.  1106, 26 
Jiir.  604.  Jut.  604. 
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through  the  grounds  of  a  neighbouring  proprietor,  to  whom  rent 
was  paid  for  the  ground  so  occupied.  The  lease  having  expired, 
the  proprietor  of  the  coal- work  possessed  the  canal,  and  paid  rent 
until  decerned  to  remove  and  found  liable  for  violent  profits  in 
an  action  which  did  not  conclude  for  decerniture  to  have  the 
ground  levelled  or  put  in  an  arable  condition.  After  this  decree 
the  proprietor  of  the  coal-work  and  his  successor  continued  to 
occupy  the  canal  for  several  years,  and  paid  as  rent  the  sum  fixed 
as  due  for  violent  profits.  It  was  held  that  he  was  not  bound  on 
ceding  possession  to  level  the  ground  to  make  it  fit  for  agricultural 
purposes.^ 

Art.  8.—  Although  the  Reference  Clause  forms  a  specific  portion  of  the 

^l£l^  contract,  and  participates  partly  of  a  different  department  of  law, 
yet  it  has,  as  formerly  indicated,  become  so  much  complicated  with 
[488]  mineral  management,  both  during  the  currency  and  the  ter- 
mination of  the  lease,  as  necessarily  to  be  included  under  this 
section.  The  reasons  of  this  complication  are  obvious.  In  the 
management  of  a  mineral  lease  so  much  depends  upon  peculiar 
scientific  knowledge  and  practical  skill,  involving  numerous  and 
important  details  both  as  to  the  mode  of  operation  and  the  circum- 
stances under  which  the  working  ought  to  be  continued  or  legiti- 
mately abandoned,  that  no  regulation,  adjustment,  or  determination 
can  be  made  except  by  men  of  skill.  Each  party,  therefore,  must 
be  vested  with  the  power  of  availing  himself  of  this  instrumentality 
when  he  deems  that  the  occasion  has  emerged. 

There  are  cases  which  involve  material  doctrine  relative  to  the 
operation  of  the  clause  of  reference  when  regarded  in  this  view. 
Dizonv.  ^^^i  -^  lease  of  coal  provided  that  in  the  event  of  the  coal 

Campbell,  becoming  exhausted,  or,  from  certain  causes  specified,  becoming, 
in  the  opinion  of  skilful  men  mutually  chosen  by  the  parties  in- 
capable of  being  wrought  to  advantage,  then  in  that  case  it  shall 
be  in  the  power  of  the  lessee  to  renounce  the  lease  at  a  specified 
term  after  an  inspection  and  report  to  that  effect  is  made.'  A 
declarator  was  raised  libelling  specially  on  this  clause.  The  sum- 
mons set  forth  that  the  lessees  had  required  the  landlord  to 
nominate  a  skilful  person  to  concur  with  their  nominee  to  make 
inspection  of  and  report  upon  the  said  colliery ;  and  that  having 
inspected  they  disagreed  in  opinion,  the  landlord's  nominee  decern- 
ing that  the  coal  might  still  be  wrought  to  advantage.     The 

1  Stewart  v.  D.  of  Aigyle,  17  July        *  [See  above,  pp.  452,  463,  seq.} 
1857, 19  D.  1076,  29  Jur.  491. 
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defender  pleaded  that  under  the  clause  libelled  the  fact  of  a  change 
could  only  be  ascertained  in  the  mode  agreed  on  by  the  parties, 
and  that  as  the  nominees  had  differed  in  opinion,  and  as  the  joint 
opinion  of  two  was  requisite  to  void  the  lease,  the  action  ought  to 
be  dismissed.  In  answer,  it  was  pleaded  that  as  the  nomination 
and  inspection  had  taken  place  by  referees  under  the  clause  in  the 
lease,  and  as  these  had  differed,  and  as  there  was  no  oversman, 
resort  must  now  be  had  to  a  jury.  The  Lord  Ordinary  ^  remitted 
the  cause  to  a  jury,  but  the  Court  altered,  and  assoilzied  the  land- 
lord.' It  was  said  that  the  object  of  the  clause  was  plain,  that  the 
mode  of  ascertaining  the  event  contemplated  was  distinctly  pointed 
out  in  the  clause,  and  must  be  followed ;  that  the  object  of  both 
parties  was  to  exclude  a  jury  trial,  and  to  defend  their  mutual 
interests  by  confiding  the  decision  only  to  inspectors  of  skill  mutu- 
ally chosen  by  themselves ;  that  it  is  clear  that  they  are  bound  to 
choose  men  of  skill,  and  if  the  defender  were  to  do  otherwise  the 
pursuer  might  object. 

2cZ,  In  a  mineral  lease  it  was  stipulated  that  the  tenant  might  SjSl??*  ^' 
surrender  on  exhaustion  having  been  ascertained  by  persons  of  skill 
[489]  mutually  chosen.  Under  that  clause  a  reference  was  entered 
into  relative  to  part  of  the  mineral  field  which  the  parties  had 
allowed  to  faU  into  abeyance.  An  action  was  raised  by  .the  tenant 
against  the  landlord  to  have  it  found  that  the  reference  was  sub- 
sisting and  should  be  proceeded  with,  or  that  the  landlord  was 
bound  to  concur  in  naming  referees,  and  that  if  they  should  report 
that  the  mineral  was  exhausted  at  a  certain  date  it  should  be  de- 
clared that  the  lease  was  null  from  that  date,  or,  if  the  landlord  did 
not  appear,  it  should  be  declared  that  the  mineral  was  exhausted, 
and  that  from  that  date  the  lease  was  null.  A  decree  in  absenco 
was  given  in  terms  of  the  last  alternative  conclusion.  In  a  suspen- 
sion the  landlord  pleaded  that  the  tenant  could  not  maintain  any 
of  the  conclusions  of  the  original  action  except  the  one  in  terms  of 
•which  the  decree  was  pronounced.  The  plea  was  repelled,  to  the 
effect  of  finding  that  the  declarator  of  exhaustion  could  not  be  im- 
pugned but  in  accordance  with  the  stipulations  of  the  lease,  and 
therefore  that  though  there  was  no  subsisting  reference,  the  lessor 
must  concur  with  the  lessee  in  choosing  of  new  persons  of  skill  by 
whom  the  fact  should  be  ascertained.'  In  dealing  with  the  case  it 
was  observed  obiter  that  men  of  skill  are  entitled  to  satisfy  them- 
selves either  by  inspection  or  evidence. 

1  Lord  Meadowbank  jun.  '  Cochiane  v.  Qnthrie,  3  Feb.  1859, 

*  Dixon  V,  Campbell,  25  Jane  1890,     21  D.  369,  31  Jnr.  205. 
8  S.  970,  3  D.  and  A  183. 
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2d.  In  a  kaie  of  Eiii»cnlft  iLe  ptfoes  b:-i:i-i  ;L-ez:^Tea  that 

**4L'.":ll  :ije  ELir.-rnu*  !>=»:•:=.*  exL^c^if=ii  icwirk-kiLr  ic^Iyas  ancri- 
drrLt  !;•»*,  thrr  tci.Ai.:  *L-:«ili  be  ei::iilr»l  v.-  gire  cj  iLe  !-=*§*  •::!  the 
Aaii^  \jf-ii.z  Mcertaii.-fcil  I j ariiiczs  n: -rLiHj  cbifien.*    Ti>r  i^^siion 
wi»  ar^'-irri  ii  ca««ri,  anl  ii  wa2  L-eLi  ~  that  li-rrt  wis  c  :iL5u;:i:ed  a 
Tilii  ati  ef-r*:tJ^  clll^t::a  w  r^f-rr  t^  aitiiraii.s.  iLe  q^estioa 
wh^tL*:T  the  i:L:i.{:rj^  I-rt'  were  "w- rial  It:  oi^j  a;  an  cTiiei.;  I:«s,* 
9k\\L'.^'^  there  was  lo  i;:ininau:a  of  artiiciSw*     Tie  ciaj-  riiy  oi 
tLe  Coirt  hell  tr^t,  that  where  in  a  c::i:raci  i;  was  p ri^rii^  that 
a  rii^fci  or  pririlege  sLaH  belong  eitLer  to  tie  o:.e  jAirty  or  iLe  other 
in  tLe  eyent  of  a  particular  «peci£cil  eTeni  eder^rliiz-  whijL  it  is 
farther  prorided  &L^  be  ascertained  by  art  iters,  and  tLis  is  so  ex- 
press as  to  show  that  the  mode  of  aacertain^nent  of  ;he  f^ict  on 
which  the  right  is  made  to  depend  is  as  it  were  incorp>rated  with 
the  part  of  the  contract  giring  the  right,  tLit  the  two  are  so  united 
as  to  form  one  entire  proTi^iifn,  the  reference  p^rti^n  being  an 
essential  element  in  the  concession  of  the  right,  n-ivLout  which  it 
cannot,  according  to  the  imderstan^iing  of  the  parties  up^^n  a  sound 
construction  of  their  agreement,  be  held  that  it  w^uli  have  been 
conferred ;  that  the  party  to  whom  the  privilege  is  conceded,  if  he 
desires  to  exercise  it,  can  do  so  only  if  he  is  willing  to  have  the 
[490]  necessary  fact  ascertained  in  the  manner  provided,  and  that 
the  case,  strictly  speaking,  is  not  one  of  a  prospective  dispute,  or  of 
that  class  in  which,  to  the  validity  of  the  reference,  it  is  necessary 
that  the  arbiter  should  be  named;  hut  secondly,  that  the  question 
had  been  substantially  decided  by  precedents.^     The  minority  of 
the  Court  deemed,  first,  that  whatever  might  have  been  the  con- 
struction between  the  effect  of  a  formal  and  well-prepared  contract, 
the  phraseology  here  used  was  so  loose  and  inaccurate  that  an 
import  could  not  be  given  to  it;  that  the  tenant  was  bound  to  sur- 
render his  common  law  right  of  abandonment  unless  he  could 
prevail  on  or  compel  the  landlord  to  name  an  arbiter;  and  secondly, 
that  even  if  there  was  a  stipulation  to  refer,  that  it  would  be 
ineffectual  without  a  nomination  of  arbiters. 

There  was  a  second  set  of  conclusions  in  the  sunmions,  bearing 
that  in  the  event  of  the  arbitration  proving  in  any  way  ineffectual 
to  determine  the  matter  in  dispute,  it  should  be  declared  that  at 
the  date  of  abandonment  the  minerals  had  become  workable  at  an 
evident  loss,  and  such  being  ascertained,  either  by  arbitration  or  by 
the  Court,  it  should  be  found  that  the  pursuers  were  entitled  to 

t  Meny  ft  Ctumingliam  v.  Brown,        *  Dixon  v.  GampbeQ,  and  Cochiane 
15  July  1869,  21  D.  1337-8,  31  Jnr.     v.  Qathiie,  ui  fup. 
733. 
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give  up  the  lease.  The  cause,  embodying  the  opinions  of  the  con- 
sulted Judges,  having  been  again  advised  by  the  Second  Division 
of  the  Court,  they  found  that  according  to  the  true  construction  of 
the  agreement  the  question  whether  the  minerals  are  exhausted  or 
workable  only  at  an  evident  loss,  must  in  the  first  place  be  referred 
to  two  arbiters,  one  chosen  by  each  party,  and  that  the  lessee  was 
under  no  obligation  to  enter  into  and  execute  a  deed  of  submis- 
sion providing  in  any  way  for  the  devolution  of  the  submission  on 
an  oversman ;  but  as  the  parties  had  already  named  arbiters  in 
terms  of  the  agreement,  the  Court  superseded  consideration  of  the 
remaining  conclusions  of  the  summons,  to  enable  them  to  proceed 
with  the  arbitration.^ 

4:tA,  Another  question  subsequently  arose  between  the  same  Merry  & 
parties  under  the  same  clause.  It  was  whether  the  clause  sup-  £^^^' 
ported  the  demand  of  the  pursuers  for  a  deed  of  submission  and  Brown, 
clause  of  devolution  on  an  oversman.  The  opinions  of  the  Judges  of 
the  First  Division  of  the  Court  and  the  Lords  Ordinary  were  taken. 
A  great  majority  of  the  consulted  Judges  adopted  the  opinion  that 
the  clause  did  not  support  the  demand;  that  if  the  arbiters  agree  in 
opinion  their  award  maybe  conclusive;  that  if  they  shall  not  agree, 
or  if  the  reference  shall  prove  in  any  way  abortive,  it  would  be  for 
the  Court  to  determine  as  to  the  course  to  be  adopted  for  the  ascer- 
tainment of  the  fact,  and  that  it  would  be  competent  for  the  Court 
[491]  to  order  the  state  of  the  fact  to  be  inquired  into.*  Lord 
Deas,  while  concurring  in  the  opinion,  stated  that  at  present  he 
was  disposed  to  regard  the  clause  as  contemplating  that  the  opinion 
of  men  of  skill  should  regulate,  and  that  this  object  was  not  to  be 
open  to  defeat  for  the  advantage  of  the  proprietor  on  the  one  hand, 
so  as  to  keep  up  the  lease,  nor  of  the  tenant  on  the  other,  by  the 
introduction  of  a  proof  at  large  or  a  jury  trial.  There  is  much 
soundness  in  this  qualification,  as  embodying  an  exposition  of  the 
object  of  the  stipulation. 

5th,  A  mineral  contract  allowed  eighteen  months'  trial,  after  Rankm  v, 
which  it  was  to  become  a  lease  for  nineteen  years  if  notice  of^*""^***^ 
abandonment  was  not  given.  There  was  a  power  of  abandonment 
at  any  time  in  certain  events  on  three  months'  notice,  and  all  dis- 
putes were  referred  to  arbitration.  There  was  also  a  clause  in  the 
contract  authorising  registration  for  summary  diligence.  It  was 
held  that  a  charge  for  rents  was  competent;  but  that  as  the  tenant 
had  given  notice  of  his  intention  to  abandon  the  lease  under  the 
provisions  therein  contained,  and  as  the  parties  were  at  variance  as 

^  [Aff.,  as  to  this  point,  March  26^        '  Meiry  and  Ciumiiighame  r.  Brown, 
1863, 1  Macph.  RL.  14^  35  Jur.  417.]        7  June  1860,  22  D.  1148,  32  Jnr.  628. 

[See  1  Macph.  (H.L.)  14,  35  Jur.  417.] 
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to  the  condition  of  the  field,  the  matter  must  be  determined  by  the 
arbiter  named,  and  process  was  sisted  to  obtain  his  award.^ 

6th,  In  a  case  already  detailed,'  it  was  decided  that  the  clause 
in  the  lease  stipulating  for  a  reference  in  case  of  any  dispute  or 
difference  arising  between  the  parties  is  binding  on  a  singular 
successor. 

Art  i.—  Independently  of  the  other  modes  of  compulsitor,  the  obligation 

fHaSS^  may  be  enforced  incidentaUy  by  means  of  a  summary  petition  to 
3^2J]J^  the  Court  of  Session.  Actions  of  declarator  by  a  landlord  against 
;;^j"»^  the  tenants  of  mines  were  raised  in  order  to  determine  their  obliga- 
tions with  regard  to  the  maintenance  of  certain  levels.  These 
actions  were  sisted  during  the  dependence  of  a  reduction  of  decreets 
arbitral  in  a  submission  having  reference  inter  alia  to  the  same 
matter.  A  petition  was  also  presented  by  him  to  the  Sheriff, 
craving  to  be  allowed  to  put  the  levels  in  order  at  the  sight  of  the 
Court,  and  reserving  the  question  of  expenses.  For  several  years 
nothing  had  been  done  in  that  process.  A  petition  was  then  pre- 
sented to  the  Court  of  Session  by  the  landlord,  setting  forth  that 
tlie  levels  were  getting  further  out  of  order,  and  were  in  danger  of 
being  destroyed  and  of  injuring  the  mines,  and  craving  to  have 
[492]  them  inspected  and  put  in  order  at  the  landlord's  expense, 
reserving  the  question  of  ultimate  liability.  It  was  held  that  the 
petition  was  competent  as  incidental  to  actions  of  declarator,  on  a 
minute  being  lodged  abandoning  the  Sheriff  Court  process.* 


OHAPTEB    XXXV. 

VIOLENT   PEOFITS. 

Non-implement  of  the  clause  of  removal,  or  of  that  of  mutual 
performance,  subjects  the  lessee  to  violent  profits  or  damages, 
and  the  lessor  is  liable  in  damages  on  contravention  of  the  latter 
clause.  There  is  a  technical  distinction  between  violent  profits 
and  damages,  and  rules  apply  to  the  former  which  do  not  apply  to 
the  latter ;  but  it  is  often  difficult  to  make  the  distinction,  and  in 

^  RanMn  v.  Marshall,  11  Jan.  I860,        '  E.  of  Hopetoim  v.  Boiron  and  Scots 
22  D.  351,  32  Jur.  157.  Mines  Co.,  13  Jan.  1859,  21  D.  218, 31 

^  Montgomerie,  &c  v.  Carrick  and     Jur.  420. 
Napier,  23  Jane  1848, 10  D.  1387,  20 
Jut.  504.    Supra,  p.  513  of  this  voL 
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modern  practice  the  procedure  for  ascertaining  damages  may  be 
applied  to  violent  profits. 

When  treating  of  the  defence  under  a  removing,  the  nature  of 
violent  profits  was  explained,  and  details  were  given  relative  to 
the  mode  in  which  caution  for  them  must  be  found.^  The  parties 
by  whom  and  from  whom  they  are  exigible,  the  time  from  which 
they  become  due,  and  the  rules  for  ascertaining  their  amount,  shall 
now  be  stated. 


Section  I. — ^Parties  by  whom  and  from  whom  Violent  Profits 

ARE  Exigible. 

Violent  profits  are  exigible  by  those  parties  who  are  in  titulo 
to  pursue  a  removing.*  It  was  held  that  a  liferentrix  having 
assigned  a  warning  and  action  of  removing,  and  having  died  after 
litiscontestation,  although  an  emergent  exception  against  the 
removing  was  created  by  her  death,  yet  that  the  assignee  had  a 
good  action  against  the  persons  warned  for  the  violent  profits  from 
the  time  of  the  warning  to  the  time  of  the  cedent's  death,  as  if  he 
had  obtained  a  decreet  of  removing.^  So,  an  assignation  to  a  lease 
has  been  found  to  carry  a  claim  for  violent  profits,  and  to  a  bond 
of  caution  for  them  lodged  in  a  process  of  removing.*  The  lessee^ 
[493]  sublessee  and  all  possessors  may  be  subjected.  Although 
the  lessee's  title  to  maintain  possession  flow  from  the  party  pur- 
suing the  removing,  yet  if  the  lessor  dispute  its  validity  caution 
for  violent  profits  must  be  found.  During  the  currency  of  a  life- 
rent lease  a  landlord  granted  a  missive  to  the  tenant,  binding  him- 
self on  its  expiration  to  renew  in  favour  of  his  son  at  the  first 
Whitsunday  after  its  expiration.  In  mutual  actions  of  removing 
and  implement  caution  for  violent  profits  was  demanded,  on  the 
ground  that  there  was  no  title  of  possession.  Caution  was  ordained^ 
notwithstanding  the  plea  that  the  missive  was  a  prorogation  of  the 
lease,  and  that  it  was  therefore  of  no  importance  that  a  new  lease 
was  not  granted  till  the  first  Whitsunday  after  the  last  tenant's* 
death.* 

1  Sup,  book  iv.  chap.  yi.  sec  iiL  voL  ^  Barbour  v.  BeU  and  Cautioners,  25 

ii  p.  64  et  sea.  June  1831,  9  S.  334,  8  D.  and  A.  459. 

*  Sup,  book  iv.  chap.  iL  p.  2  of  this  'Siui?.  p.  24  of  this  voL 

vol.  *  Wilson  V.  Hendeison,  26  June  1823, 

s  Ross  V.  Lady  Fowlis,  1595,  Mor.  2  S.  428. 
16,459. 
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Section  II. — ^Time  from  which  Violent  Profits  are  Due. 

Bonafiia.  The  obligation  to  pay  violent  profits  being  founded  upon  conn 
acientia  ret  alienee^  can  be  operative  only  from  the  time  when  bona 
fides  ceases  and  the  party  is  fully  aware  that  he  has  no  legal  title. 
Here,  as  in  other  cases  of  bona  or  mala  Jldes,  no  general  rule  can 
be  laid  down,  but  certain  principles  may  be  indicated.  Where 
possession  is  retained  on  an  ostensible  title,  or  where  it  is  palpable 
that  the  granter  of  a  pretended  title  could  have  no  right,  violent 
profits  are  due  from  the  date  of  the  warning  or  citation.  But  in 
practice  such  cases  are  necessarily  rare.  Where  the  lessee  has  a 
title  flowing  from  one  who  may  be  presumed  to  have  had  a  legal 
right,  the  liability  dates  from  the  period  when  from  the  declaration 
of  judicial  opinion  the  lessee  was  made  aware  that  the  title  was 
invalid.  This  rule  varies  with  the  difficulty  of  the  legal  question 
involved,  and  the  conflict  of  decisions  or  of  judicial  opinions. 
There  is  a  series  of  decisions  from  which  these  principles  may  be 
elicited. 
Cmm  iUni-  1^^)  Where  the  lessor^s  title  is  forfeited,  or  deemed  to  have 
t^fdL.  c^^^d  by  the  operation  of  a  public  law,  the  bona  fides  of  the  lessee 
terminates,  and  violent  profits  are  exigible.  Thus,  proprietors 
having  been  excommunicated,  they  and  their  tenants  were,  under 
the  Statute  1609,  c.  3,^  found  conjunctly  liable  to  pay,  under  certan 
deductions,  the  value  of  the  fruits  percepti  et  consumpH  from  the 
time  of  the  excommunication.^  So,  sublessees  not  recognised  by 
the  landlord  refused  to  remove  after  the  principal  lessee  had  given 
up  his  lease  and  agreed  to  remove,  because,  although  reasonable 
notice  had  been  given  to  them,  they  had  not  received  regular 
warning.  [494]  In  a  process  against  them  by  the  landlord  war- 
rant of  ejection  was  granted,  and  decree  given  against  them  for 
double  rent,  as  violent  profits,  during  the  time  they  had  opposed 
the  decree  of  ejection.'  And  where  warrant  of  ejection  was 
granted  against  a  tenant  from  year  to  year,  but  was  not  executed, 
and  the  tenant  kept  possession  for  a  year  longer,  he  was  found 
liable  for  double  rent,  as  violent  profits,  as  he  had  kept  possession 
in  opposition  to  a  decree  of  removing  and  letters  of  ejection.* 

2dy  A  tenant  had  been  allowed  to  retain  his  rent  in  satisfaction 
of  the  interest  of  a  debt  due  to  him  by  his  landlord.  The  estate 
was  sequestrated,  and  the  factor  pursued  the  tenant  for  the  retits 

'  Qlendook'a  Acts,  397.  '  Bamage  and  Co.  r.  Bnggs,  15  Jan. 

>  Sling's  Adv.  v.  Some  Excommiini-  1831,  9  S.  281. 

cants,  1629,  Mor.  1724,  108;  Macken-  *  Watt  v.  Bell  and  Balfour,  10  Jolv 

zie's  Obs.  328.  1822, 1  S.  606. 
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due  eince  the  sequestration.  It  was  held  that  the  tenant  was  in 
bona  fide  to  impute  those  rents  in  payment  of  his  interest  till  he 
was  interpelled  by  a  citation  in  the  process  by  the  factor.^  And, 
although  the  lessor's  title  had  been  reduced,  the  bona  fides  of  the 
tenant  was  deemed  to  endure  until  the  reduction  of  his  own  lease, 
from  which  term  only  he  was  found  to  be  liable  to  the  party  evict- 
ing for  surplus  rents  drawn  by  him  from  sublessees.* 

3d,  In  a  series  of  noted  cases  reductions  of  leases  granted  by  Qneensbcrry 
heirs  of  entail  were  raised  as  uWa  vires,  by  reason  of  extraordinary 
duration,  grassum,  diminution  of  rental,  and  similar  grounds  in 
law.  The  decisions  of  the  Court  of  Session  were  conflicting,  and 
the  opinions  of  a  great  majority  of  the  Judges  were  in  favour  of 
the  validity  of  the  leases,  which,  however,  were  reduced  on  appeal. 
The  bona  fides  of  the  tenants  was  held  not  to  have  been  interrupted, 
and,  consequently,  their  liability  for  violent  profits  not  to  have 
commenced,  until  the  judgment  of  the  House  of  Lords.*  Where 
an  heir  continued  in  possession  after  the  death  of  the  lessee  on  a 
supposed  right  accruing  from  the  t^rms  of  the  lease,  he  was  found 
liable  in  violent  profits  only  from  the  date  of  the  judgment  of  the 
House  of  Lords  reversing  that  of  the  Court  of  Session.*  So,  a 
lease  contained  a  stipulation  obliging  the  tenant  to  remove  from 
part  of  his  farm  on  the  emergence  of  a  certain  condition.  He  was 
successful  in  the  Court  of  Session  in  a  defence  under  a  removing 
that  the  condition  had  not  emerged;  but  the  judgment  was  reversed 
on  appeal ;  and  meanwhile  the  lease  had  expired  naturally.  On 
[495]  the  principle  of  the  previous  decisions,  violent  profits  were 
not  held  exigible.* 

But  4:thy  A  party  retaining  possession  of  a  lease  by  an  appeal  to 
the  House  of  Lords  was  held  to  be  in  mala  fide  after  the  decision 
of  the  Court  of  Session  against  him,  that  decision  having  been 
affirmed.®  Even  where  there  was  a  diversity  of  opinion  on  the 
Bench,  violent  profits  were  found  due  from  the  first  term  after  the 
date  of  the  judgment  of  the  Court  of  Session  reducing  a  lease  as  a 
contravention  of  an  entail,  and  affirmed  on  appeal  The  ratio 
appears  to  have  been,  that  from  the  date  of  the  decree  of  removing 


1  MTaviBh  V.  Mliauchlin,  1748,  Mot. 

i7ate. 

*  Leslie  Grant  v»  Dundas,  1766,  Mor. 
1760. 

»  Turner  v.  Turner,  3  March  I88Q, 
F.a  118.  Elliot  V.  Pott,  30  M^  1822, 
F.C.  611;  aff.  10  May  1824,  2  S.  App. 
181.  D.  of  Buccleuch  v.  Hyslop,  13 
Nov.  1822,  F.C.  4,  2  S.  6;  aff.  10  March 
1824, 2  S.  App.  43.    £.  of  Wemyas  v. 


D.  of  Qneenabernr's  Exr.  14  Jan.  1823, 
2  S.  107;  aff.  10  March  1824, 2  S.  App. 
70.  ^^ 

•  Cam^e  v.  Scott,  4  Dec.  1827,  F.C. 
26,  211,  6  S.  206;  aff.  9  Dec.  1830,  4 
W.  and  S.  431. 

•  Brisbane's  Tra,  «.  J.  &  J.  Lead,  26 
Nov.  1828,  F.C.  62,  7  S.  65. 

•  Henderson,  14  Dec  1816,  F.C.  63. 


^ 
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the  lessee  had  ceased  to  have  a  colourable  title ;  but  that  there 
was  sufficient  difficulty  in  law  to  protect  him  against  violent  profits 
from  the  date  of  citation.^  So,  a  lease  of  part  of  an  entailed  estate 
was  purchased  while  under  reduction.  The  lease  was  afterwards 
sustained,  but  adverse  judgments  were  pronounced  in  other  similar 
cases,  and  also  with  relation  to  certain  other  leases  under  the  same 
entail.  After  an  interval  of  ten  years  an  appeal  was  taken  against 
the  judgment  sustaining  the  lease,  and  there  was  much  procedure 
under  a  remit  from  the  House  of  Lords.  Ultimately  the  lease  was 
reduced  on  appeal.  It  was  held  that  bona  fde  possession  under 
the  lease  ceased  from  the  date  of  the  presentment  of  appeal.  The 
reasons  for  selecting  this  period  were,  on  the  one  hand,  the  mora 
and  the  conflicting  judgments  in  like  cases;  and,  on  the  other 
hand,  the  necessary  knowledge  of  invalidity  arising  from  the 
noted  alteration  of  the  law  and  its  especial  application  under 
the  same  entail.' 


Section  III. — ^Bules  fob  Ascebtainiko  the  Amount 

OF  Violent  Profits. 

Affricaitu-  ^^^  tvIqs  for  estimating  the  amount  of  violent  profits  were 
nJand  mentioned  in  treating  of  the  defence  under  removings,  and  were 
jecti.  ^  shewn  to  be,  in  agricultural  subjects  founded  on  certain  calcula- 
tions of  profits  under  certain  deductions ;  and  in  urban  subjects  to 
be  double  rent.*  In  estimating  them  as  payable  to  an  heir  of 
entail  by  a  lessee  whose  lease  had  been  reduced,  no  deduction  is 
allowed  for  the  interest  of  monies  expended  on  meliorations.^ 
SnUeMe  Where  there  were  subleases,  it  was  held  that  the  subrent  payable 
to  the  principal  lessee  of  a  farm  is  not  conclusive  against  him  as 
evidence  of  the  value  in  a  question  of  violent  profits ;  but  that 
"  measures  may  [496]  be  taken  for  ascertaining  the  value."*'  A 
report  by  men  of  skill  has  in  some  cases  been  resorted  to,  and, 
agreeably  to  a  general  rule,  it  will  be  definitive  if  the  parties  have 
consented  to  this  as  the  mode  of  adjustment.  But  if  the  remit 
was  before  answer,  and  not  intended  to  determine  definitely  the 
value  of  the  lands,  but  merely  to  procure  a  report  which  might  be 
useful  as  one  mean  of  ascertaining  the  value,  the  parties  are  not 

^  D.  of  Gordon  v.  Innes,  19  June  ^  D.  of  Gordon's  Trs.  v.  Innes,  2  June 

1828,  F.C.  1028,  6  S.  996 ;  aff.  10  Nov.  1832,  10  S.  617. 

1830, 4  W.  and  S.  305.  ^  D.  of  Buccleuch  v.  Grierson,  and  D. 

«  Stirling  v.  Dun,  14  Jan.  1831,  F.C.  of  Queensbeny'fl  Exr.,  17  May  1827, 5 

178,  9  S.  276,  3  D.  and  A  417.  S.  676. 

'  £ft(2>.  p.  66  of  thia  voL 
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barred  from  resorting  to  other  proof.^  No  data  have  been  traced 
in  the  Text  Writers  or  in  the  Decisions  according  to  which  a  rule 
•can  be  formed  for  ascertaining  the  amount  in  leases  of  mines  or  Wbm,^ 
fisheries,  or  of  other  than  agricultural  and  urban  subjects.  But  it  ^  *"*^ 
may  be  deemed  that  the  analogy  of  the  former  would  apply,  and 
that  the  amount  will  be  what  is  proved  could  have  been  procured 
by  the  greatest  industry,  allowing  nothing  for  the  expense  of 
labour.^  In  practice  this  principle  will  be  modified  by  a  complex 
view  of  the  circumstances  as  appearing  to  the  jury,  or,  where  there 
is  a  remit  to  a  man  of  skill,  to  the  reporter. 


OHAPTEB    XXXVL 


IMPLEMENT. 


Independently  of  express  provision,  it  is  incumbent  on  the  Contno 
parties  to  implement  the  stipulations  specified  or  implied.  But^^^ 
the  right  emerges  only  where  there  is  a  completed  contract ;  and 
therefore  it  was  held  that  a  minute  of  lease,  holograph  of  the 
lessor  and  signed  by  him  and  the  lessee,  but  not  attested  or 
followed  by  rei  interventua^  is  not  effectual  for  specific  imple- 
ment.^ Thus,  a  tenant  without  a  lease,  who  possessed  for  eleven 
years  on  a  missive  offer  *'  to  take  a  lease,"  by  which  he  bound 
himself  to  trench  and  cultivate  the  whole  improvable  ground,  and 
labour  the  same  under  a  five-shift  course  ''during  the  whole 
period  of  the  lease  I  get,**  but  who  unsuccessfully  defended  an 
action  of  removing,  on  the  ground  that  it  was  understood  that  the 
lease  was  for  nineteen  years,  was  held  to  have  no  claim  for  meliora- 
tions made  by  him  on  the  faith  that  his  lease  was  to  endure  for 
that  time.^ 

[On  the  other  hand,  a  probative  lease,  duly  executed,  founds  an 
action  for  implement  or  damages  although  possession  has  not 
followed.  The  question  in  each  case  is,  whether  there  is  a  com- 
plete contract.  Where  a  probative  mineral  lease  contained  a  pro- 
vision that  engines,  rails,  and  other  articles  were  to  be  given  over 
to  and  taken  by  the  lessee  ''conform  to  inventory  of  the  same 

^  D.  of  Buccleuch  v.  M^Mordo,  and  *  Sproul  v.  Wikon  and  Wallace,  1809, 

D.  of  Queenabeny's  Ezr.,  eo  die,  %  B.  Home  920. 

€77.  ^  TUomaon  v.  Fowler,  8  Feb.  1869, 

>  AnthoiLtiea  nipro,  p.  66of  thiavoL  21  D.  453, 31Jiir.  24& 
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h-vl  Fy:^:ri  i,7'nht\  ir*4t  lr*e  %*;;,"ilAt::!i.»  in  tie  1 
y<^*f  irjolAtt/-/J  in  VAri'/'ui  rh^.yrfj*Ji,  Ai*i  parriiTiIkriT  tr  rea5.:ii  of  the 
lArrn  K*vif,;f  kr^rri  ^rxh*-:**.^  by  whitit  crtj-?  dTirir^  the  last  year; 
i\»tr*,U,fH  Ih^t  the  o'jV'ir.^  t^TjsiLt  wa*  liable  to  the  lanilirl  or  the 
jn/y/r/jin^j  U-M^ui  in  darnaj^fr^i  to  «pi',h  an  amount  as  w:-:!!!  be  »ti5- 
/ri^rfit  t//  r<:*t//re  the  larm  to  the  condition  in  which  it  oT:zht  to 

H'l,  Mi  rmtate  wa»  bonght  with  entry  at  Whitsnnday.  At  the 
MUia  iUfUi  a  l/;a«e  for  ninf;teen  years  expired;  but  the  new  pn>- 
jfrutUff  allow^^  the  tenant  to  continue  in  possession  for  two  years 
sfUrrward«  on  Uu:ii  relocation^  On  the  termination  of  the  last  year 
of  iummmufU  the  landlord  presented  a  petition  to  the  Sheriff,  craving 
hiirt,  in  n?Hpect  of  the  leaae,  to  appoint  inspectors  to  report  on 
all<;Kf;d  inii»crop|iing  contrary  to  the  stipulations,  and  on  the  conse- 
qiiont  danmge  [503J  to  the  landlord.  The  summary  form  haying 
boon  held  to  be  com|K;tent,  it  was  found  that  the  landlord  was  en- 
tlilud  to  damages  for  miscropping,  and  that  he  waa  not  barred  by 
the  wjfjuJcsccnco  of  the  former  proprietor  in  former  deviations.' 

(The  competency  of  proceeding  by  a  summary  petition  to  the 
Hlioriff  for  inspection  of  fields  alleged  to  have  been  miscropped,  or 
of  fences  or  buildings  alleged  not  to  have  been  properly  maintained, 
1ms  be<jn  sustained  in  recent  cases.*  A  conclusion  for  damages 
may  bo  added.  But  such  an  application  must  not  be  delayed ;  c.y., 
it  will  not  bo  granted  months  after  the  tenant  has  ceded  posses- 
slorip  thougli  an  action  for  damages  may  still  be  competent.]^ 


>  FrAfior  V.  Mnc<loniild  and  Jackeoni 
0  Jiuid  IHMj  18  H.  084,  e  Jur.  385. 

■  lliill  V.  M'dlll,  *a,  14  July  1847, 
0  1).  lftA7,  Itt  Jur,  «flO.  The  diifewnce 
^ntwron  inU  oim*o  And  A  preceding  one, 
vi«.,  MurrwyV  Tm.  v,  (^onlon,  an  to  the 
i^nVol  t>f  n(M|ulemM«nee,  nmy  bt^  reconciled 
l>y  Uio  |)Ui«uor  lH>iiig  in  tho  latter  case 


the  personal  representatives  of  the  for- 
mer landlord,  while  in  the  former  Uie 
pursuer  was  a  singular  successor. 

•  [Gordon's  Trs,  v.  Melrose,  25  June 
1870.  8  Macph.  906,  42  Jur.  535. 
Baird  v.  Mount,  3  July  1874,  I  Rettie 
11190 

^  [Baird  v,  Moont^  dL} 
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In  three  of  the  cases  which  have  been  cited  ^  there  is  the  strong  oarron  Co. 
special  consideration  that  the  miscropping  took  place  so  near  the  J^ 
expiration  of  the  lease  that  there  was  not  time  to  restore  the  lands 
to  proper  condition  by  thoronghly  good  management.  The  ques- 
tion of  the  tenant's  liability  for  damages  for  miscropping  arose  in 
a  recent  case  *  at  such  a  period  of  the  lease  as  that  liability  applic- 
able  to  any  year  of  the  currency  may  be  deemed  to  be  involved. 
A  part  of  the  details  was  formerly  given.*  The  duration  was  for 
nineteen  years ;  and  four  years  prior  to  the  expiration  an  action  of 
damages  was  raised  by  the  landlord  against  the  tenant  for  violation 
of  the  stipulations  by  miscropping  and  other  mismanagement* 
Actual  damage  was  proved ;  but  the  important  question  was» 
whether  at  such  a  distance  of  time  before  the  expiration  pecuniary 
compensation  was  to  be  awarded  to  the  landlord.  The  doctrine 
relied  on  by  the  tenant  was  that  before  the  expiration  he  could, 
by  a  course  of  thoroughly  good  cultivation,  not  only  repair  the 
damage  done  and  put  the  lands  into  as  good  a  condition  as  he 
received  them,  but  into  one  which  might  be  superior,  and  there- 
fore that  it  was  only  at  or  towards  the  expiration  of  the  lease  that 
the  deterioration  could  be  ascertained  and  damages  awarded. 
There  is  much  force  in  this  reasoning  ;*  but  it  was  overruled  by 
the  Court,  who  held  that  the  landlord  might  raise  his  action  of 
damages  at  any  stage  of  the  lease,  and  that  he  was  not  bound  to 
abide  the  result  of  exertions  for  ultimate  restoration.  The  ques- 
tion involved  is  one  of  great  practical  difficulty,  and  it  would  be 
well  if  it  were  reconsidered.  The  tenant,  it  may  be  deemed,  should 
at  least  have  the  option  of  tendering  a  future  plan  and  course  of 
management  which  would  be  restorative,  and  therefore  ultimately 
beneficial  to  the  landlord,  giving  security  that  it  would  be  carried 
into  operation.* 

Where  cultivation  according  to  the  rules  of  good  husbandry  is  Proof  of 
[504]  involved,  custom  is  to  be  proved  not  by  witnesses  speaking  <'°'*^' 
in  general  to  what  they  consider  the  custom,  but  is  to  be  made  out 
by  several  individual  and  unconnected  instances,  free  from  any 
agreement  of  the  parties.^ 


1  Thomson's  Reprs.  v,  Oliphant,  Fra- 
ser  V.  Macdonald,  and  Jackson  and  Hall 
V.  M'Gill,  ut  «up. 

'  Carron  Co.  v.  Donaldson,  25  Feb. 
1868,  20  D.  681,  30  Jut.  347. 

'  Supra,  chap,  xxxiv.  of  this  book, 
sec.  2,  vol.  ii  p.  479,  (Management  dur- 
ing currency.) 

*  This  view  was  substantially  adopted 
by  Lord  Jerviswoode,  then  Sheiin  of 


Stirlingshire,  the  note  to  whose  inter- 
locutor embodies  an  able  exposition  of 
the  law. 

*  An  opinion  to  that  effect  has  been 
kindly  communicated  to  the  Author  by 
one  of  the  most  eminent  agriculturists 
in  Scotland. 

*  Per  Adam,  L.  C.  C,  in  M.  of 
Tweeddale  v.  Brown,  %U  rup. 
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Naittitud  fiat  Zdj  The  mismanagement  must  be  cleariy  efitablished  as  a 
I^IS^i^ict.  contravention  of  the  stipulating  clause  in  the  lease.^  There  wbb 
^^^  in  a  lease  the  following  stipulation: — ''The  whole  fodder  to  be 
used  upon  the  ground,  and  not  sold  or  carried  away  at  any  time, 
hay  only  excepted,  and  all  the  dung  to  be  laid  upon  the  farm  to 
the  last  year  of  the  lease."  The  Court  of  Session  in  construing 
this  clause  held  that  by  the  law  and  practice  of  Scotland  the 
tenant  might  remove  the  fodder  of  the  awaygoing  crop.  This 
judgment  was  reversed  on  appeal  During  the  dependence  of  the 
suit  under  the  stipulation,  an  action  of  damages  was  raised  by  the 
landlord,  in  which  he  proceeded  after  the  judgment  in  the  last  re- 
sort In  the  interim  the  fodder  had  entirely  decayed  from  ex- 
posure to  the  weather.  The  tenants  pleaded  that,  while  they  were 
bound  to  leave  the  fodder,  they  were  not  bound  to  consume  it  on 
the  farm,  and  that  the  fodder  having  been  left,  it  was  incumbent 
on  the  landlord  to  preserve  it.  The  landlord  pleaded  that  the 
tenants  were  bound  either  to  have  consumed  the  fodder  on  the 
farm  or  to  surrender  it  at  the  end  of  the  lease,  so  that  the  landlord 
or  the  incoming  tenant  might  have  the  use  of  it;  and  that  they 
having  done  neither,  and  the  farm  having  been  wrongfully  deprived 
of  the  benefit,  they  were  liable  in  damages.  The  Court  held  that 
the  clause,  as  explained  by  the  judgment  in  the  last  resort,  did  not 
oblige  the  tenants  ix>  consume  or  preserve  the  fodder,  and  therefore 
that  they  were  not  liable  in  damages.'  [Damages  may  become  due 
for  negligence  in  the  performance  of  special  stipulations.  Thus, 
an  outgoing  tenant  who  fails  to  harrow  in  terms  of  his  lease  grass- 
seed  furnished  by  the  incoming  tenant,  and  sown  with  the  away* 
going  crop,  will  be  liable  in  damages  if  the  failure  of  the  ensuing 
grass  crop  can  be  ascribed  to  no  other  cause.'] 
Damagwin  ^th,  In  mineral  leases  the  tenants  have  been  found  liable  to 
^JJ^  the  landlord  in  damages  for  injuries  varying  in  kind  and  char- 
acter. Thus,  the  tenant  was  found  liable  to  the  proprietor  for 
surface  damage,  although  he  had  settled  annually  with  the  agri- 
cultural tenants.^  So,  the  tenant  was  found  liable  for  surface 
damage,  and  for  the  results  of  underground  working  as  affecting 
certain  buildings.* 
Md'sTw.  Damages  were  held  to  be  exigible  in  a  special  case,  which, 
Coi^Oo.  although  not  arising  directly  between  landlord  and  tenant,  in- 
volves doctrine  and  principles  to  which  it  is  well  regard  should  be 

1  [See  Witliam  r.  White  and  Yonn«,  *  Ogilvie  v.  Devon  Iron  Co.,  6  Dec 

12  June  1868,  38  Jur.  686,  <mte,  p.  501.]  1845,  8  D.  241, 18  Jur.  108. 

^  Loudon  V,  Anderson,  24  May  1833,  *  Oswald  v.  Gordon,  22  Nov.  185$,  16 

11  S.  647,  5  Jur.  393w  D.  70, 26  Jur.  46, 

»  [Graham  v.  Lindsay,  6  Feb.  1861, 
23  D.  440,  33  Jur.  222.J 
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had.  A  proprietor  granted  a  feu  of  a  piece  of  land,  but  reserved 
the  minerals.  Afterwards  he  let  to  a  third  party  the  minerals  on 
the  ground  so  feued,  and  the  whole  minerals  on  his  estate.  At  the 
date  of  the  feu-right  the  greater  part  of  a  seam  of  coal  below  the 
[505]  ground  feued  had  been  worked  out,  and  the  waste  had  been 
i^owed  to  fill  with  water,  which,  by  the  hydrostatic  pressure  sup- 
ported the  roof.  The  tenants  under  the  mineral  lease  pumped  out 
the  water  preparatory  to  working  the  minerals,  and  theteby  caused 
a  sit  of  the  ground  and  consequent  injury  to  buildings  on  the  sur- 
face. It  was  not  stipulated  in  the  mineral  lease  that  the  tenant 
should  take  any  precautions  to  prevent  the  occurrence  of  such  an 
injury.  There  was  a  special  verdict,  finding  in  substance  that  it 
was  obvious  that  injury  to  the  feuar's  property  would  result  from 
withdrawing  the  water,  and  that  the  injury  might  have  been  pre- 
vented had  proper  precautions  been  taken.  On  the  reserved  point 
of  law  it  was  held  that  the  party  who  withdraws  a  natural  support, 
or  the  artificial  support  which  has  come  in  place  of  the  natural 
support,  does  so  at  his  peril ;  that  the  mineral  lease  was  entered 
into  for  the  mutual  profit  and  advantage  of  landlord  and  tenant ; 
that  the  withdrawal  of  the  water  being  necessary  for  the  working 
of  the  minerals,  must  have  been  in  the  contemplation  of  both 
parties  when  the  minerals  were  let ;  therefore,  that  the  neglect  of 
the  precautions  which  ought  to  have  been  taken  was  the  mutual 
neglect  of  landlord  and  tenant,  and  that  the  damage  thence  arising 
was  caused  by  wrongous  acts,  for  which  they  were  both  equally 
responsible.^  And  a  tenant  of  ironstone  having  employed  certain 
contractors  to  calcine  it  at  so  much  per  ton,  payable  every  fort* 
night,  and  the  contractors  having  employed  all  the  workmen  and 
paid  them  without  the  intervention  of  the  tenant,  it  was  ruled  that 
the  tenant  was  liable  for  the  vnx>ngful  acts  of  the  contractors  corn*- 
mitted  by  them  in  the  process  of  calcination.* 

[The  following  case  involves  principles  of  importance : — A  pro-  Hamilton  v. 
prietor  having  let  the  minerals  under  his  estate,  afterwards  granted 
certain  feus,  reserving  the  minerals  and  binding  himself  to  pay  all 
damage  caused  by  the  working  of  them,  but  providing  that  if  the 
minerals  should  be  let  by  him,  recourse  for  damage  should  be 
against  the  lessee,  and  not  against  him,  except  that  he  should  be 
bound  to  oblige  his  tenants  to  settle  the  damage.    Houses  erected 

^  Bald's  Trs.  v.  Alloa  Collieiy  Co.        *  Rankin  t».  Dixon  &  Co.,  10  March 

and  E.  of  Mar,  90  May  1864, 16  D.  870,  1847,  9  D.  1048.    Although  this  case 

26  Jur.  437.    This  and  the  two  precede  is  not  between  landiord  and  tenant,  it 

in^  cases  have  also  been  cited  nnder  has  been  deemed  advisable  to  notice  it 

Mineral  Management,  pp.  518,  619,  and  by  reason  of  analogy. 
^14  of  this  Yolnme. 
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on  the  feu  were  injured  by  the  mineral  workings  under  the  ante- 
cedent lease.  It  was  held  that  the  stipulation  applied  only  to 
future  leases  of  the  minerals,  and  that  both  the  proprietor  and  the 
mineral  tenants  were  liable  for  the  actual  damage.  It  was  held 
that  the  mineral  tenants  were  liable  ex  delicto,  their  workings 
haying  been  conducted  in  a  faulty  manner.  The  opinions  of  the 
Judges  must  be  referred  to  for  instructiye,  but  not  quite  har- 
monious, views  of  the  legal  obligations  existing  in  such  circum- 
stances.^] 
Damages  5th,  A  lessee  is  liable  in  damages  if  he  does  not  take  possession.* 

t^^poB-  [But  in  a  late  case  it  was  left  an  open  question  whether,  where  the 
aenion.       h^jj.  of  ^  deceased  tenant  refuses  to  take  up  the  lease,  his  executor 

is  liable  in  damages  for  the  non-implement  of  the  contract.'] 
j^^^g^g^^  Gth,  The  steam-engine  and  great  gearing  in  manufacturing  pre- 

^roDdno  mises  belonged  to  the  lessor,  and  were  expressly  mentioned  in  the 
BQbjeet  et  lease  as  a  part  of  the  subject  let.  The  lessee  became  bankrupt. 
The  trustee  on  his  sequestrated  estate  claimed  the  steam-engine 
and  great  gearing,  and  a  lawsuit  ensued.  The  lessee  refused  to 
give  up  possession  of  the  premises  until  the  issue  of  the  lawsuit, 
in  which  it  was  decided  that  he  had  no  right  to  the  machinery  in 
question.  During  the  period  of  possession  he  did  not  carry  on  any 
work  on  the  premises,  but  refused  to  concur  in  any  joint  measures 
for  having  them  let.  While  it  was  held  that  he  had  not  adopted 
the  lease  so  as  to  be  responsible  as  tenant,  it  was  decided  that  he 
[506]  was  liable  for  the  full  damage  sustained  by  the  landlord  by 
reason  of  his  unwarrantable  retention  of  the  premises,  but  that  the 
rent  stipulated  in  the  lease  could  not  be  assumed  as  the  extent  of 
the  damage.^  It  was  laid  down  that  the  just  rule  was  to  consider 
what  would  have  been  the  produce  of  the  premises  if  at  once  given 
up ;  that  the  liability  was  for  the  utmost  loss  which  the  lessor  can 
shew  that  he  suffered  by  reason  of  the  subject  being  unlet  and  by 
deterioration,  and  that  a  specific  statement  of  these  matters  ought 
to  be  made.* 
Peddle  9.  And  7th,  A  tenant  got  compensation  from  a  railway  company 

for  damages,  and  soon  after  abandoned  his  lease  as  unproductive 
under  a  clause  giving  him  power  so  to  do.    It  was  held  that  the 

*  [Hamilton  v.  Turner,  &c.  19  July  *  Pw  Lords  J.-C.  Boyle  and  Glenlee. 

1867,  5  Macph.  1086,  39  Jur.  621.]  The  latter  said  that  the  troBtee  "is 

^  Mathieson  v.  Nicoleon,  and  M'Don-  liable  in  violent  profits,  or  the  utmost 

aid  V,  Mathieson^  1  June  1819^  2  Mur.  extent  of  loss  which  the  pursuers  can 

141.  show    they    suffered  thereby,"   which 

s  [Bethune  v,  Morgan^  16  Dec  1874,  evinces  that  in  given  cases  violent  pro- 

2  Bettie  186.]  fits  and  damages  may  be  deemed  to  be 

^  Stead  V,  Cox,  20  Jan.  1835,  13  S.  convertible  terms,  or  that  there  is  nicety 

280,  7  Jur.  142.  in  distinguishing  between  them. 


Brown. 
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landlord  was  not  entitled  to  a  portion  of  the  compensation  corres- 
ponding to  the  unexpired  years  of  the  lease.^ 

Ist,  Damages  are  dne  where  the  lessor  does  not  give  the  lessee  Art.  2.— 
possession  in  terms  of  the  lease,^  or  where  the  lessee  is  deprived  of  agamst 
possession.'    On  this  principle  damages  were  awarded  to  the  lessee  ^"^• 
of  a  toU-har  against  the  road  trostees  for  having  wrongfully  shut  foHSare 
up  one  of  four  roads  after  having  let  to  him  the  toll-duties  on  it.*  ^  8?^®  p<» 

*•  ^  seflsion  or 

The  liability  will  ensue  although  the  deprivation  of  possession  be  lou  of  pos- 
partial  or  temporary  only.  Thus,  the  landlord  of  a  country  resi- 
dence, against  the  remonstrances  of  the  tenant  took  off  the  roof 
from  a  gig-house  and  stable,  raised  the  wall  a  few  feet,  and  re- 
placed the  roof  on  the  same  day,  but  so  loosely  as  not  to  exclude 
the  rain.  The  tenant  obtained  an  interim  interdict  against  his 
proceedings,  and  during  a  proof  the  landlord  allowed  the  premises 
to  remain  for  several  weeks  in  the  state  described.  During  that 
time  the  tenant  sent  his  horse  and  gig  to  a  town  at  a  distance  of 
some  miles,  kept  them  there  at  livery,  and  had  a  conveyance  sent 
daily  from  thence  to  take  him  backwards  and  forwards.  It  was 
held  that  the  landlord  was  liable  for  the  expense  of  this  con- 
veyance, of  keeping  the  horse  at  livery,  and  also  for  the  value  of 
£507]  hay  and  straw  left  in  the  stable  and  damaged.'^  So,  a  land- 
lord was  found  liable  in  damages  for  illegally  unroofing  his  tenant's 
dwelling-house.® 

But  if  a  landlord  injure  possession  by  operations  on  the  pre-  Tenant 
mises,  and  the  tenant  does  not  complain  of  them  at  the  time,  JjJJj^^ 
damages  will  not  be  allowed.^    Thus,  it  was  held  that  a  tenant  ^^^ 
who  for  several  years  after  the  expiration  of  his  lease  continued  to 
occupy  his  farm  on  tacit  relocation  at  the  old  rent,  was  barred 
by  mora  and  acquiescence  from  claiming  damages  against  the 
landlord  for  the  loss  of  possession  of  a  piece  of  land  which  had 
been  taken  off  the  farm  after  he  had  commenced  to  possess  on 
tacit  relocation.^ 


^  Peddle  v.  Brown,  9  June  1857,  3 
Macq.  66. 

*  Mathieson  v,  Nicolson,  1  June  1819, 
2  Mnr.  141.  Smith  v,  Itobertson,  18 
Jnne  1832, 10  S.  829^  4  D.  and  A.  149. 

fQoskirk  v.  Edin.  By.  Station  Access 
)o.,  19  Dec  1863,  2  Macph.  383,  where 
the  terms  of  an  issue  in  such  a  case  are 
given.] 

s  Pateison  v.  Blair,  13  July  1819,  2 
Mur.  177.  Dalziell  v,  D.  of  Queens- 
hflrr/s  Exec,  27  Dec.  1825,  2d  Feb. 
1826,  &c,  4  Mur.  10  and  18.     The 


series  of  **  the  Queensbeny  Lease  "  cases 
establishes  the  same  niLe. 

^  Murray  v,  Douglas,  21  March  1837, 
15  S.  890,  9  Jur.  406. 

^  Bohertson  v.  Menzies,  25  Jan.  1828, 
6  S.  452. 

•  Bisset  V.  Whitson,  27  July  1842,  5 
D.5. 

^  augston  V.  Gk)old,  15  May  1823, 2 
K7.  90o. 

^  Baird  v.  Graham,  6  March  1852, 14 
D.  615, 24  Jur.  314, 1  Stuart  578. 
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Umtai  V.  [Tli6  ca86  of  Laorent  v.  Lord  Advocate  maj  be  referred  to  as 
Lori  Adro-  bearing  on  this  subject.  It  was  an  action  of  damage  by  a  restau- 
rant keeper  for  loss  of  trade  by  the  obstruction,  dust,  noise,  and 
injury  to  amenity,  caused  by  certain  alterations  on  buildings  adjoin- 
ing his  public-house,  belonging  to  the  Commissioners  of  Inland 
Bevenue,  whose  tenant  be  was.  It  was  held  that  in  order  to 
iound  a  claim  of  damages  "  it  was  necessary  for  the  pursuer  to 
prove  that  the  defenders'  works  were  in  themselves  improper  or 
illegal,  or  that  there  was  negligence,  recklessness,  or  unskilfulness, 
or  want  of  due  care  and  attention  to  the  rights  and  interests  of  the 
pursuer  in  their  execution.''  The  Lord  President  (Inglis),  with 
whom  Lord  Ormidale  concurred,  appeared  to  hold  that  in  every 
such  question  there  must  be  fault  on  the  part  of  the  landlord  or 
neighbouring  owner.  Lord  Ejnloch  distinguished  between  the 
case  of  actual  structural  injuiy  to  the  fabric  or  subjects  of  the  pur- 
suer, or  the  destruction  of  the  ipsa  corpora  of  his  moveables,  which 
is  a  sort  of  direct  damage  for  which  reparation  might  be  due,  even 
a  the  operations  causing  it  involved  no  fault ;  and  the  question  be- 
fore the  Court,  involving  a  kind  of  damage  which  "  in  the  general 
ease,  and  without  the  occurrence  of  faiUt,  one  neighbour  in  burgh  is 
bound  to  sustain  from  another,"  as  a  condition  of  neighbourhood* 
Lord  Ardmillan  put  his  judgment,  concurring  with  the  Lord  Presi- 
dent, on  the  terms  of  the  issue,  and  appeared  to  concur  in  principle 
with  Lord  Deas,  who  dissented  from  the  judgment  of  the  Comt^ 
and  held  that  the  pursuer  was  not  bound  to  prove  the  illegality  of 
the  operations  or  negligence  in  their  execution.  His  Lordship's 
opinion  was  that  the  landlord,  who  got  a  high  rent  for  his  shop  on 
the  footing  that  it  was  suitable  for  carrying  on  a  profitable  business^ 
was  not  entitled  to  render  it  either  temporarily  or  permanently 
unfit  for  the  purpose  for  which  it  was  let,  and  at  the  same  time  to 
claim  his  full  rent.^ 

[It  is  to  be  observed  that  the  majority  held  that  there  was  no 
distinction  between  the  case  in  question  and  that  of  adjacent  pro- 
prietors ;  but  it  is  impossible  not  to  feel  that  there  is  some  ground 
in  equity  for  this  view,  taken  by  Lord  Deas.] 
F«flnreto  2c?,  Damages  are  due  by  reason  of  loss  or  injury  by  failure  of 

Jj^  °^'  the  lessor  to  implement  stipulations,  or  through  his  negligence  in 
the  mode  of  implement.  Thus,  a  lessor  had  stipulated  that  there 
should  be  a  sufficient  embankment  erected  to  protect  the  farm  from 
the  overflowing  of  a  river.  The  embankment  not  having  been 
made  sufficient,  and  the  river  having  overflowed  a  part  of  the  farm, 

1  [Laiuent  v.  L.  Advocate,  6  March  1869, 7  Macpb.  607.] 
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damages  were  awarded.^  ^In  like  manner,  a  landlord  is  liable  for 
negligence  in  the  execntion  of  operations  in  the  exercise  of  rights 
reserved  to  himself  by  the  lease.^] 

Bnt  damages  i¥ill  not  be  due  for  non-implement,  unless  the  Domina 
tenant  can  prove  that  he  had  required  the  landlord  to  fulfil  the  ^^. 
stipulation,  and  that  he  had  refused.  A  missive  of  lease  was 
entered  into  in  1813,  by  which  the  landlord  bound  himself  to  per- 
form the  operations  of  draining  and  dyking ;  and  the  tenant  bound 
himself  to  pay  interest  on  the  outlay,  and  to  furnish  all  the  car- 
riages. The  operations  were  to  be  done  at  the  sight  of  a  person 
mutually  chosen.  The  tenant  after  having  entered  on  possession 
disclaimed  the  missive,  and  refused  to  enter  into  a  formal  lease  in 
terms  of  it.  After  litigation  for  four  years  he  was  judicially  com- 
pelled so  to  do.  Several  years  more  elapsed  before  he  concurred  in 
adjusting  the  lease.  It  was  held  that  he  had  no  claim  for  damages 
on  account  of  the  want  of  the  drains  and  dykes  during  the  four 
years  he  disputed  the  validity  of  the  missive,  and  that  he  had  no 
claim  for  damages  for  the  remaining  years  before  the  lease  was 
adfisted,  unless  he  could  prove  that  he  had  expressly  required  the 
landlord  to  implement  the  stipulation.' 

So,  it  was  held  that  the  stipulation  in  the  lease  of  a  steam- 
^ingine  to  make  up  stoppages,  either  by  extra  work  or  deduction 
of  rent,  does  not  include  extraordinary  stoppages,  but  ouly  those  of 
common  occurrence ;  that  the  lessor  must  be  held  to  warrant  the 
condition  of  his  engine,  and  that  the  lessee  is  entitled  to  damages 
to  the  [508]  extent  of  the  loss  which  he  may  sustain  by  any  im- 
perfection or  fault  in  the  engine.^  And  a  claim  for  damage  for  an 
alleged  violation  of  an  obligation  to  grant  timber  for  repairs  was 
held  to  be  relevant.* 

3d,  If  in  ejecting  the  lessee  the  lessor  proceeds  without  order  of  Wrongoos 
law,  damages  are  exigible.  Where  a  landlord,  wishing  to  eject  his  *^^  *^°* 
tenant,  illegally  seized  his  effects,  reparation  as  for  a  spuilzie  was 
awarded.  But  a  claim  in  a  new  process  for  damages  on  account  of 
ejection  was  overruled,  because  the  landlord  "  had  paid  well  for  the 
spuilzie,  whereby  the  case  came  to  be  the  same  as  if  he  had  law- 
fully poinded."^  The  soundness  of  this  decision  may  be  doubted, 
as  the  spuilzie  and  the  ejection  were  in  law  separate  grounds  of 
injury,  for  each  of  which  reparation  was  due. 

1  Scott  V.  Tait  and  Enwell,  24  March        *  Wilson  v.  Norris,  10  'March  1810, 

1836,  4  Mur.  67.  F.C.  624. 

*  [Menmuix  v.  Aiith,  16  June  1863,        ^  Wisht  v.  K  of  Hopetoun,  &c.,  29 

1  Macph.  921, 36  Jur.  660.]  Nov.  1866,  18  D.  118;  2  March  1858, 

»  Reay,  &c.  ?Stiiarf  s  Trs.)  v,  Chahners,  20  D.,  719-20,  30  Jur.  374. 
1  July  1834,  F  C.  462, 12  9.  860.  •  Russel  v.  Clark,  1749,  Mor.  16,266. 
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Where  a  tenant  was  summarily  ejected  without  order  of  law» 
and  his  furniture  was  thrown  into  the  public  road,  damages  were 
held  to  be  due  for  the  injury  to  the  fumiturei  expenses  incurred  by 
the  ejection,  and  in  solatium.^  And  it  was  ruled,  that  applying 
for  and  obtaining  an  illegal  warrant  of  ejectment  forms  a  reloTant 
ground  of  damages,  although  it  may  not  have  been  executed.' 

But  where  the  tenant  had  bound  himself  before  the  natural  ex- 
piration to  remove  from  the  whole  of  the  premises,  and,  notwith* 
standing,  kept  possession  of  the  bam  and  barnyard  by  erecting  a 
kind  of  dwelling-house,  the  landlord  was  found  not  liable  in  damages 
for  enforcing  a  warrant  ejecting  the  tenant  and  his  family,  as  he 
was  entitled  to  the  bam  and  barnyard  only  for  the  purposes  of 
stacking  and  thrashing  his  awaygoing  crop ;  it  was  also  held  that 
a  sequestration  in  security  previous  to  the  renunciation,  but  with- 
drawn before  the  application  for  the  warrant  of  ejection,  did  not 
impair  the  landlord's  power.'    And  a  tenant  having  voluntarily 
quitted  possession  of  a  subject  upon  intimation  to  him  of  a  warrant 
of  ejection  obtained  against  the  immediately  previous  possessor,  at 
the  instance  of  a  party  claiming  upon  a  title  preferable  to  that  of 
his  author,  it  was  held  that  the  teuant  was  not  entitled  to  damages 
against  his  author.* 
WroDgoDt         4^A,  There  arises  a  right  to  damages  in  consequence  of  arrest- 
m^se-    ^^S  i^"^^  stock  for  rent  subsequent  to  an  offer  of  payment  to  a 
qiMrtmtioq,  factor  ;*  or  if,  after  ejection,  the  landlord  seize  and  detain  upon  the 
farm  live  stock  or  implements ;®  or  for  unwarrantable  sequestration.^ 
And  in  a  [509]  recent  case,  somewhat  involved  in  special  matter, 
this  doctrine  was  enforced.     A  landlord  appointed  a  day  some 
weeks  after  the  legal  term  for  payment  of  his  rents.    One  of  his 
tenfiints  having  failed  to  pay  on  that  day,  the  landlord  on  the  fol- 
lowing day  applied  for  and  obtained  sequestration  of  the  tenant's 
effects  for  payment  of  the  rent  past  due,  and  of  certain  other  sums 
stipulated  for  under  the  lease,  and  in  security  of  the  rent  for  the 
current  term.    He  failed  to  give  credit  in  the  petition  for  seques- 
tration for  certain  deductions  which  should  have  been  made  from 
the  rent,  and  be  did]not  state  that  the  tenant  was  vergens  ad  iriopiam. 
Shortly  afterwards  the  tenant  consigned  the  rent  which  was  past 

1  Douglas  V.  Walker^  16  Feb.  1826,  *  Davidson  v,  Dunbar,  13  March  1826, 

3  S.  634.  4  Mur.  40. 

'  Bisset  V.  Whitson,  ut  mp,  ^  Urquhart   v.    Hay  Mackenzie,  28 

>  Tait  V.  Paton,  19  Nov.  1826,  4  S.  May  1824,  3  S.  84.    Aitchison  v.  £.  of 

208.  Mansfield,  19  Feb.  1830, 8  S.  662.  Also 

^  Anderson  v.  Abel,  7  March  1864, 16  E.  of  Mansfield  v.  Aitchison,  11  Dec 

D.  796,  26  Jut.  373.  1829>  8  a  243. 

A  Cameron  v.  Camerons,  14  March 
1820,  2  Mar.  232. 
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due,  but  the  landlord  would  not  consent  to  a  recall  of  the  seques* 
tration  until  two  months  afterwards.  The  parties  having  proceeded 
with  the  cause  in  order  to  a  decision  of  the  question  of  expenses, 
the  Sheriff-Substitute  found  that  the  sequestration  was  legal  and 
justifiable,  and  this  interlocutor  was  acquiesced  in.  The  Sheriff- 
Substitute  afterwards  found  the  petitioner  entitled  to  his  expenses, 
but  the  Sheriff  recalled  his  interlocutor  and  found  no  expenses 
due.  In  an  action  of  damages  for  wrongous  use  and  continuance 
of  the  sequestration,  it  was  held  that  there  was  no  res  judicata,  and 
that  a  relevant  ground  of  action  had  been  set  forth,  to  try  which 
issues  were  framed.^ 

So,  allegations  to  the  effect  that  a  sequestration  for  rent  having  DmugM  fo 
been  misconducted  with  a  view  of  injuring  the  tenant,  his  stocking  JJT^^^ 
did  not  bring  a  fair  price,  and  was  sold  to  the  double  of  the  rent  *^ 
sequestrated  for,  were  held  relevant  to  support  conclusions  for 
damages  against  the  landlord,  both  for  the  sacrifice  of  the  property 
and  for  solatium,  and  issues  were  adjusted.^    In  tliis  case  the  ques- 
tion was  raised,  but  not  solved,  whether  the  pursuer  of  the  seques- 
tration was  responsible  for  the  proceedings  of  the  auctioneer  who 
carries  out  the  sale.    And  in  a  recent  case  it  was  observed  on  the 
Bench   that  ruinous  and  illegal  conduct  in  carrying  through  a 
sequestration  in  security,  although  it  might  found  a  claim  of 
damages,  is  no  necessary  bar  to  a  warrant  of  sale  being  granted 
under  the  same  original  petition.^ 

But  an  action  of  damages  for  alleged  nimious  and  oppressive 
conduct  in  executing  several  successive  actions  and  poindings  for 
arrears  was  dismissed,  although  the  tenant  pleaded  counter  claims 
to  an  equal  amount,  because  the  counter  claims  were  illiquid,  and 
had  not  been  made  in  the  process  of  sequestration.^  And  a  tenant 
claiming  damages  because  a  sequestration  of  his  effects  had  been 
executed  for  the  current  rent  [510]  on  the  19th  of  May,  whereas 
it  did  not  become  due  until  the  26th,  to  which  there  was  the  counter 
plea  in  justification  that  the  tenant  was  carrying  off  the  effects, 
and  the  rent  was  legally  due  at  Whitsunday  (the  15th),  but  pay* 
ment  postponed  till  the  26th,  the  Court  of  Session  disregarded  the 
claim,  and,  on  appeal,  it  was  deemed  to  be  not  well  founded.* 

So,  in  an  action  of  declarator  by  the  heir  of  a  tenant  who  had 
granted  an  assignation  of  a  long  lease  ex  facie  absolute,  to  have  it 

^  Oflwald  V.  Graeme,  6  June  1851,  13  *  Grainger  v,  D.  of  Hamilton,  19  Dec. 

D.  1229,  23  Jut.  66a  1822,  2  S.  100. 

a  Robertson  v.  Galbraith,    16  July  •  M'lntyre  v.  M'NaVa  Trs.,  11  Dec 

1867, 19  D.  1016,  29  Jur.  481.  1829,  8  S.  237  ;  aff.  8  July  1831,  6  W. 

s  Dufiy  V.  Gray,  13  Feb.  1868,  20  D.  and  S.  299, 9  S.  Appendix,  p.  7. 
680,  30  Jur.  290. 
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under  the  procedure  enacted  by  sees.  46  and  47  of  the  13th  and 
14th  Vict.  c.  36  (29th  July  1860),  or  by  one  arbiter,  or  any  number 
of  arbiters  not  exceeding  seveui  to  whom  the  party  shall  have  made 
reference  in  terms  of  the  50th  section  of  that  statute.  [But  it  is 
now  competent  for  questions  of  damages  to  be  tried  before  a  Lord 
Ordinary  without  a  jury,  if  he  sees  fit;^  and  such  actions  may  be 
tried  in  the  Sheriff  Court,  where  juries  are  not  in  use.] 

As  questions  relative  to  damage  under  agricultural  or  mineral 
leases  may  be  settled  by  reports  of  men  of  skill,  that  course  is 
occasionally  adopted,  and  where  the  defence  resolved  into  a  matter 
of  law,  it  was  held  that  a  remit  to  a  jury  is  not  imperative.^ 
Where  it  is  a  part  of  the  agreement  that  the  value  shall  be  ascer- 
tained by  valuators,  both  parties  are  bound  by  it,  and  neither  is 
entitled  to  insist  for  a  remit  to  a  jury.'  But  it  was  held,  under 
special  circumstances,  that  a  tenant  whose  lease  had  been  reduced 
as  ultra  vires  of  the  grantor,  and  who,  in  his  condescendence  in  an 
action  of  damages  against  the  granter's  executors,  had  agreed  to 
estimate  the  damages  according  to  a  valuation  made  on  a  judicial 
remit  by  two  persons  of  skill,  was  entitled  to  enlarge  his  claim  in 
a  revised  condescendence.^ 

[516]  When  a  report  has  been  made,  and  other  proof  subse- 
quently becomes  unattainable,  the  Court  will  judge  on  the  report. 
Thus,  in  an  action  before  the  Sheriff,  reporters,  to  whom  it  had 
been  remitted,  agreed  that  damages  were  due  for  non-implement 
of  an  agricultural  lease,  but  differed  as  to  the  amount.  The 
Sheriff  decerned  for  a  proportion  of  them.  The  case  was  advo- 
cated by  the  tenant,  when  a  new  report  was  ordered  by  the  Court, 
but  no  steps  having  been  taken  for  many  years,  it  could  not  be 
obtained.  The  Court  awarded  damages  according  to  an  average  of 
damages  fixed  under  the  remit  of  the  Sheriff.'^ 


1  [See  30  and  31  Vict,  c  100,  s.  27, 
aa  altered  by  A.  of  S.,  10  March  1870, 
sec.  1.] 

*  Lady  M.  Crawford  v.  Dickson,  3 
Feb.  1824,  2  S.  667;  aff.  23  May  1826, 
2  W.  and  S.  364. 

'  Monro  v,  M'Eenzie,  18  Dec.  1823, 
2  S.  693. 

*  Hunter  v,  D.  of  Queensberry's  Exr., 
17  May  1827,  6  S.  679.  The  Court  ex- 
pressly stated  that  it  was  merely  in  con- 
sideration of  the  special  circumstances 
that  they  held  that  the  principles  of  the 
decision  in  the  case  of  Kowat  v.  White- 
head did  not  apply,  and  that  there  was  no 
intention  to  interfere  with  the  principle 
there  laid  down.  In  Bowat  v.  White- 
head, 17  Nov.  1826,  5  S.  19,  it  was  held 


that  after  a  remit  of  consent  to  a  peiBon 
of  skill,  the  Court  will  not  allow  any 
other  mode  of  proof,  or  remit  of  new  to 
other  persons,  nor  wiU.  they  require  the 
person  to  whom  the  remit  has  been 
made  to  reconsider  his  report,  except  on 
pointed  and  specific  allegations  of  error, 
or  where  he  nas  neglected  to  obey  the 
directions  in  the  remit. 

*  Bell,  &c.  V.  Henderson,  26  Feb. 
1822,18.363.  Although  the  case  of  the 
Duchess-Countess,  and  D.  of  Suther- 
land V,  Qilchrist  and  Murray,  16  Dec 
1837,  F.C.  238,  16  S.  237,  belongs  in 
strictness  to  the  law  of  the  roles  of 
procedure,  it  may  be  well  to  note  it. 
A  lessee  of  salmon  fishings  having 
been  ordered  by  the  Lord  Ordinary  to 
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Questions  of  amount  are  so  peculiarly  the  province  of  a  jury,  or  Art  2.— 
of  the  equipollent  statutory  judicature,  that  no  abstract  rules  can 
be  stated.  But  it  has  been  laid  down — Firsts  That  where  actual  Bamaget? 
loss  only  is  proved,  and  no  injury  to  feeling  is  either  established  or 
is  necessarily  to  be  inferred,  the  amount  ought  to  be  such  as  to 
cover  the  loss  only.^  But  Second^  If  in  such  a  case  the  jury  should 
think  damages  due  in  solatium,  the  amount  should  be  moderate.^ 
Third,  In  proving  the  loss  sustained  by  agricultural  tenants 
deprived  of  their  farms,  three  modes  of  valuation  have  been 
adopted — by  stating  the  estimated  produce  and  the  price  for  which 
it  would  have  sold  during  the  past  years,  and  for  which  it  would 
probably  sell  during  the  future  years  of  the  lease,  and  then  deduct* 
ing  the  expense  of  cultivation ;  or  by  stating  the  rent  which  a  sub- 
lessee would  have  given ;  or  by  proving  the  rent  paid  under  new 
leases,  and  putting  a  value  upon  additional  conditions  contained  in 
them.  In  applying  these  modes  so  as  to  prove  quantum^  the  Court 
directed  (Ist)  That  where  the  tenant  remained  on  the  farm,  the 
difference  of  rent  under  the  old  and  new  leases,  with  an  allowance 
for  the  difference  of  the  conditions,  was  probably  the  best  rule. 
(2d)  That  where  the  tenant  was  removed  from  the  farm,  whether 
the  jury  took  the  new  rent  or  the  estimated  subrent,  they  must  give 
what  they  thought  a  reasonable  sum  as  tenant's  profit;  and  that 
this  profit  should  be  given,  not  for  the  whole  years  of  the  lease,  but 
[517]  for  such  a  time  as  they  thought  necessary  to  enable  the  tenant 
to  get  another  farm.  (3d)  That  if  the  jury  took  the  estimated  pro- 
duce, such  profit  was  included  in  it.  (^th)  That  where  the  farm  had 
been  sublet  before  the  reduction,  the  subrent  was  the  sum  to  be 
given.  (5th)  That  where  the  stock  was  sold,  the  jury  must  give 
what  they  thought  was  proved  as  the  difference  between  the  sum 
for  which  it  was  sold  and  that  for  which  it  probably  would  have 
been  sold  at  the  end  of  the  lease.  And  (6th)  That  there  must 
have  been  some  disturbance  of  the  possession  during  the  dependence 
of  the  reduction,  the  claim  upon  which  ground  was  of  the  nature 
of  solatium.^ 

keep  an  account  of  the  number  and  ^  Paterson  v,  Blair,  14  July  1819,  2 

weight  of  fish  caught  during  the  depen-  Mur.  177. 

dence  of  a  process,  the  Coi^  under  an  '  Paterson  v.  Blair,  ut  sup. 

application  by  the  piurauers,  refused  to  '  Dalziel,  &c.  t.  D.  of  Queensbeny's 

ordain  him  to  lodee  a  copy  of  the  ac-  Exec,  27  March  1826,  and  Feb.  and 

count  in  process  while  the  cause  was  March  1826,  4  Mur.  10-26. 
still  pending,  without  a  specific  allega- 
tion that  the  account  haa  been  inaccu- 
rately kept. 
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NUISANCE,  AND  OBLIGATIONS  OF  LANDLORD  AND 
TENANT,  EX  DAMNO,  IN  RESPECT  TO  THIRD 
PARTIES,  WITH  THE  CONSEQUENT  RIGHTS  OF 
RELIEF. 
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oednre 


Nuisance  may  be  defined  to  be  whatever  is  noxious  or  unsafe  or 
renders  life  uncomfortable,  either  physically  or  morally,  to  the 
public,  to  the  neighbourhood,  or  to  individuals.  Although  nuisance 
and  its  legal  results  form  in  strictness  a  separate  branch  of  law, 
yet  they  are  often  so  much  complicated  with  the  rights  and  obliga- 
tions of  landlord  and  tenant  that  notice  of  them  is  necessary  for 
the  full  developement  of  those  rights  and  obligations. 

The  procedure  for  preventing  a  threatened  nuisance  may  be  by 
interdict  for  its  removal,  by  a  complaint  and  consequent  application 
for  its  removal,  or  for  damages.  The  competent  tribunals  are  the 
Court  of  Session,  the  SheriflF  Court,  and  the  Court  of  the  Dean  of 
Guild  within  burgh.  At  one  time  it  was  held  that  the  Dean  of 
Guild  had  within  burgh  exclusive  jurisdiction  in  the  first  instance.^ 
Although  no  decision  formally  overruling  this  judgment  has  been 
traced,  yet  in  subsequent  cases  it  was  departed  from  in  practice, 
where  the  procedure  was  by  suspension  and  interdict  before  the 
Suprenxe  Court*  [or  more  frequently  by  interdict  in  the  Sheriff 
Court].  Where  the  nuisance  is  ofiensive  to  morals,  the  burgh 
magistrates  have  jurisdiction. 

As  questions  may  emerge  either  (l^^)  between  lessor  and  lessee, 
or  (2cQ  between  either  of  them  and  third  parties,  which  (3cQ  may 
create  obligations  of  relief  as  between  themselves,  the  subject  shall 
[518]  be  discussed  under  those  heads.  And  there  shall  be  included 
cases  of  injury,  although  not  coming  under  what  is  ordinarily  styled 
nuisance. 


Section  I. — Nuisance  or  Injury  as  between  Lessor  and  Lessee, 

AND  VICE  versa. 

Art.  1.—  There  are  numerous  cases  between  proprietors  in  which  the  law 

I0MM.  tg^    of  nuisance  is  examined ;  but  notice  of  them  would  be  out  of  place; 


*  ProprietoTB  in  Carrubbera  Close  v. 
Beoch,  and  Wood  and  Duncan  v.  Sande- 
man,  1762,  Mor.  13,176. 


'  Robertson,  &c  v,  Campbell  and 
Pillans,  vi  infra,  p.  557  of  this  voL ; 
and  Johnston  v.  Constable,  ut  tn/ra,  p. 
666  of  this  YoL 


B.  V.  o.  xxxvm.  8. 1.]  NUISANCE.  565 

and  therefore  the  discussion  of  them  shall  be  limited  to  those 
cases  where  the  contract  of  lease  was  involved. 

Where  the  complaint  is  by  the  lessor  against  the  lessee,  it  is  NniMncei 
often  diflScult  to  distinguish  between  nuisance  and  inversion,  orSn^ib!^ 
improper  use  of  the  subject  let.  But  there  are  cases  in  which  in-  ^^^^^ 
version  or  improper  use  has  been  dealt  with  as  nuisance.  Thus, 
where  it  was  alleged  that  by  certain  proposed  operations  the  sub- 
ject of  the  lease  would  cease  to  be  agricultural,  and  that  the  opera- 
tions when  completed  would  be  a  nuisance,  the  case  was  tried  as 
one  of  nuisance.^  In  a  comparatively  recent  case  a  complaint  was 
made  by  a  landlord  against  his  tenant  for  using  a  sink-pipe  in  his 
kitchen  as  a  soil-pipe,  and  so  creating  a  nuisance.  No  question  was 
raised  either  as  to  the  competency  of  dealing  with  the  case  as  one  of 
nuisance  or  as  to  the  landlord's  title  to  pursue.  The  complaint 
was  dismissed ;  but  it  was  so  because  there  was  no  evidence  of  the 
sink-pipe  being  used  in  an  unwonted  or  improper  manner,  and 
because  the  nuisance  arose  from  a  defective  construction  of  the 
pipes  and  gutter  attached  to  the  house.^  And  although  not  ranged 
under  the  title  of  nuisance,  yet  obviously  proceeding  on  the  same 
principle,  there  is  a  case  in  which  an  interdict  was  obtained  by  a 
landlord  against  his  tenant  where  in  consequence  of  his  opera- 
tions the  house  took  fire.'  [In  a  late  case  a  landlord  failed  to  get 
his  tenants,  a  hydropathic  establishment  company,  interdicted 
from  conveying  the  sewage  of  their  establishment  by  pipes  to  a 
field  held  by  them  from  him  under  an  improving  lease.  The  grounds 
of  judgment  were  that  the  respondents  had  not  threatened  to  irri- 
gate the  field  with  sewage  as  averred,  and  that  it  was  no  nuisance 
if  they  did  so  only  with  pure  water  or  refuse  water.*] 

Examples  of  complaints  of  nuisance  by  the  lessee  against  the  Art.  2.— 
lessor  are  easily  supposable  with  relation  to  different  descriptions  agamtt 
of  subjects.     In  agricultural  subjects  such  cases  may  arise  out  of  '"*^* 
the  operation  of  the  reserved  rights  of  the  landlord  to  work  mine- 
rals, which  may  be  so  exercised  as  to  injure  the  crops,  or  the 
[519]  health  or  comfort  of  the  tenant.     Or  similar  results  may 
accrue  from  the  reserved  rigW  of  sporting,  as  by  the  introduction 
or   preservation  of  foxes,  or  even  (although  there  the  question 
would  be  more  doubtful,  as  coming  under  nuisance)  by  the  intro- 
duction of  a  new  and  destructive  tind  of  game. 

1  Skene  v,  Maberly,  27  Nov.  1820,  2  »  Muir  v.  Wilaon,  14  May  1822,  1  S- 

Mur.  352  ;  and  2  March  1822,  1  S.  369.  406. 

«  Mowbray  v.  Ewbank,  13  June  1833,  *  [Lady  Willoughby  d'Eresby'a  Tre. 

11  S.  714,  5  Jur.  429 ;  and  M'Farlane  v.StratheamHydropaUiicEstabhshment 

on  Iflsues,  226-6.  Company,  21  Oct  1873, 1  Bettie  35.] 


556  NUIBANCS.  [b.  ▼.  a  zzxtzzl  a.  i. 

KoiMaM  o  In  urban  Bubjects  a  cause  of  nuisance  to  the  lessee  arising  out 
nrfau  nb.  of  the  actual  subject  let  is  not  easily  supposable ;  but  it  may  arise 
from  the  same  landlord  so  using  a  neighbouring  subject  as  to  prove 
a  nuisance  to  the  lessee,  which  case,  although  not  identical, 
affords  a  strong  analogy.  Thus,  A  occupied  on  lease  from  B  the 
upper  flat  of  an  urban  tenement,  the  lower  portions  of  which  were 
possessed  by  B  as  a  printing  house.  B  having  erected  a  steam- 
engine  and  machinery,  a  complaint  against  the  use  of  them  was 
made  by  A,  who  obtained  an  interdict  from  the  Lord  Ordinary. 
The  Court,  "before  answer  and  without  prejudice  to  the  inter- 
locutor already  granted,**  directed  an  experiment  to  be  made  with  a 
view  of  determining  whether  the  steam-engine  and  relative  ma- 
chinery could  be  so  altered  as  not  to  occasion  "injury  or  dis- 
comfort" to  A.^  So,  in  a  process  of  suspension  and  interdict  against 
the  conducting  of  a  manufactory  proposed  to  be  carried  on,  and 
which  was  complained  of  as  likely  to  prove  a  nuisance,  the  Court, 
before  answers  as  to  allowing  an  experiment,  ordered  a  specific 
statement  of  the  apparatus  and  method  of  working  proposed  to  be 
used,  and  which  was  said  to  prevent  nuisance.*  And  the  experi- 
ment being  made  of  consent,  and  a  favourable  report  given  as  to 
the  nature  of  the  manufactory,  the  House  of  Lords,  on  appeal, 
refused  to  interdict  the  manufactory. 


Section  II. — Obligations  of  Lessee  and  Lessor  in  Eespect  of 

Third  Parties. 


Artl.~ 


Where  the  use  which  a  lessee  makes  of  the  subject  let,  whether 
with  or  without  the  permission  of  the  lessor,  is  such  as  to  prove  a 
nuisance  to  third  parties,  procedure  by  interdict  or  otherwise  for 
its  removal  may  be  instituted  either  by  individuals,  or  in  certain 
cases  by  public  officers.  Thus,  it  was  held  on  an  application  to 
the  Dean  of  Guild  against  the  proprietor,  that  letting  a  house  for  a 
[520]  fencing  school  was  creating  a  public  nuisance.^  So,  in  an 
action  at  the  instance  of  a  proprietor  of  an  adjoining  tenement,  a 
lessee  who  was  a  blacksmith  was  decerned  to  remove  his  workshop, 
as  being  a  dangerous  nuisance.^  Where  a  tenant  carried  on  a 
manufactory  of  lace  and  fringes  for  coach-makers,  and  was  in  the 
use  of  having  looms  in  his  house,  the  work  was  interdicted  as  a 

1  Johnston  v.  Constable,   17   June  May  1852, 1  Macq.  229,  15  D.  (H.  L.) 

1841,  3  D.  1263, 13  Jar.  565.  10,  1  Stuart  694. 

'  Amott,  &c.  V,  Brown  and  Common,  '  Fleming  v,  Ure,  1720,  Mor.  13,159. 

16  Jan.  1847,  9  D.  497, 19  Jar.  193;  17  *  Einlodi  v,  Bobertson,  1756,  Mor. 

Nov.  1847, 10  D.  95,  20  Jur.  17;  aff.  7  13,163. 
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nuisance.^  So,  the  using  of  the  floor  of  a  tenement  as  a  printing 
office  was  deemed  a  nuisance.'  In  an  action  raised  against  both 
landlord  and  tenant,  a  thatched  house  let  as  a  smith's  shop  in  the 
neighbourhood  of  other  thatched  houses  was  held  to  be  a  nuisance.' 
And  the  erection  of  a  furnace  to  smelt  lead  in  premises  situated 
in  the  street  of  a  town  was  interdicted  as  illegal,  because  dangerous 
to  the  neighbourhood.^ 

As  a  complaint  for  nuisance  may  be  directed  against  a  lessee,  Lessee  im 
so  he  has  a  right  to  sue  where  he  is  subjected  to  nuisance  by  a  j^tf by""*' 
neighbouring  proprietor  or  tenant.    Thus,  an  action  of  damages  ne>«i»bonr. 
raised  by  the  tenant  of  a  garden  in  the  vicinity  of  a  chemical  work, 
against  the  proprietor  for  the  injury  suffered  by  his  produce  from 
the  alleged  noxious  smoke  and  vapour  emitted  by  the  manufactory, 
was  held  relevant,  and  an  issue  was  adjusted  and  went  to  trial.'^ 

[In  all  cases  of  nuisance,  however,  it  is  to  be  remembered  that  Natnn  of 
the  nature  of  the  locality  where  the  works  alleged  to  be  nuisances  ^^^**"^* 
are  carried  on  is  a  material  element  in  the  question  whether  they 
are  to  be  interdicted  as  nuisances.®] 

Whore  an  application  is  made  for  an  interdict  against  a  nui-  Art  2 

sance,  and  more  especially  one  which  may  be  deemed  to  be  of  a  ^^'^' 
public  nature,  it  is  competent  to  make  the  lessor  a  party.  Thus, 
where  the  purpose  for  which  the  house  was  let  was  held  to  be  a 
disturbance  to  the  neighbourhood,  the  proceedings  were  directed 
against  the  proprietor.^  And  where  danger  from  fire  was  appre- 
hended to  the  vicinage,  the  process  was  instituted  against  both  land- 
lord and  tenant.^  In  a  modem  case  it  was  laid  down  that  a  tenant 
having,  in  violation  of  his  lease  and  without  the  landlord's  know- 
ledge, used  erections  built  by  himself  for  purposes  alleged  to  be  a 
nuisance,  as  being  hazardous  to  the  neighbourhood,  it  was  competent 
to  make  the  landlord  a  party  to  an  application  for  an  interdict,  al- 
though he  had  not  received  any  previous  notice  or  complaint  respect- 
ing the  tenant's  operations.®  The  question  directly  at  issue  was  the 
liability  [521]  of  the  landlord  for  expenses,  no  previous  communi- 
cation having  been  made  to  him ;  but  the  case  necessarily  involved 
the  doctrine  stated,  and  such  doctrine  was  explicitly  laid  down. 
The  principle  was,  that  as  the  application  was  for  a  perpetual  in- 

^  Muiiay  V,  Bachanan,  1776,  Mor.  ^  Hamilton  v.  Tennent  &  Co.  14  Feb 

16,636.  1839,  F.C.  No.  78,  p.  669,  1  D.  602, 11 

<  Robertson,  &c  v,  Campbell  and  Jut.  336. 

Pillans,  1802,  Mor.  App.  Public  Police,  •  rCaaes  cited  in  Bell's  Pr.  978.] 

No.  3.  '  Fleming  v,  Ure,  ut  wp. 

3  Vaiy  V,  Thomson,  &e.  1806,  Mor.  ^  Vary  v.  Thomson,  ut  tup, 

App.  Puolic  Police,  No.  4.  *  Faimx  v,  Qreeniuiields,  ut  tup, 

^  Fairfax,  &c  v.  Greenshields,  11  Dec. 
1828,  F.C.  216,  7  S.  184. 
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terdict,  it  was  not  only  competent  but  necessary  that  the  landlord 
should  be  called,  as  his  interest  was  so  deeply  involved. 
LUditjof        But  where  an  action  for  damages,  by  reason  of  nuisance,  is 


JSiof"  directed  against  the  lessor,  questions  of  nicety  have  emerged  rela- 
iMMe.  ^jyg  ^  ^Yxe  liability  of  the  lessor  for  the  acts  of  the  lessee.  The 
rule  of  law  has  been  ultimately  fixed  to  be,  in  so  far  as  it  can 
where  there  has  been  no  judgment  in  the  last  resort,  that  the 
brocard  culpa  tenet  suos  auctores  is  applicable,  and  that  the  lessor 
cannot  be  rendered  liable  in  damages  for  the  acts  of  the  lessee 
unless  he  be  participant.  But  there  are  decisions  which  may  be 
deemed  to  raise  difficulties,  and  which  it  is  therefore  necessary  to 
analyse  in  combination  with  recognised  principles  and  maxims. 
Boman  kw.  In  questions  of  this  nature  it  has  been  held  that  the  Boman 
law  may  be  regarded  as  authoritative ;  but  according  to  it  there 
was  no  such  liability  imposed  on  the  landlord  as  is  clear  by  the 
evidence  of  the  Texts,  negative,  indeed,  but  sure.  For  in  none  of 
the  laws  into  which  such  a  rule  must  have  been  incorporated,  had  it 
existed,  is  mention  of  such  liability  made.^  No  such  rule  has  been 
Eogiiih  discovered  in  the  laws  of  the  Continental  States.  In  England  the 
rule  is,  that  "  the  landlord  having  resigned  the  occupation,  all  his 
liabilities  in  respect  of  possession  are  thereby  suspended,"  and  "  if 
the  landlord  lets  premises  with  a  nuisance  on  them,  and  afterwards 
receives  rent,  he  is  liable  for  the  continuance  of  the  nuisance ;  but 
if  the  landlord  lets  the  premises  without  a  nuisance,  and  the  tenant 
causes  a  nuisance,  the  landlord  is  not  liable  unless  he  renews  the 
tenancy  with  the  nuisance  on  the  premises."*  And  it  has  been 
said,  that  "  deplorable  indeed  would  be  the  situation  of  landlords  if 
they  are  liable  to  be  harassed  with  actions  for  the  culpable  neglect 
of  their  tenants."  • 
Older  Scotch  None  of  the  Scotch  Text  Writers  indicate  the  existence  of  a  rule 
^^'  rendering  a  landlord  liable  in  damages  for  nuisance  created  by  the 

tenant.  There  are,  doubtless,  statutes  which  make  landlords  respon- 
sible for  their  tenants  ;*  but  these  laws  had  relation  not  to  ordinary 
civil  liabilities,  but  to  the  public  peace,  and  were  the  result  of 
such  a  state  of  society  as  really  rendered  them  necessary,  or  of 
the  desire  of  an  arbitrary  Grovemment  to  repress  opinions  and 
[622]  feelings  which  were  obnoxious  to  it.  In  no  view  could  they 
have  afforded  data  for  the  guidance  of  ordinary  dealings;  and  they 

1  Diff.  lib.  ix.  tit.  3,  lib.  xix.  tit.  2;  Boiler's  N.  P.  74.    The  leading  cases 

Yoet  lib.  ix.  tit  3,  and  lib.  xix.  tit  2;  are   Cheetham  v.  Hampson,  4  T.  R. 

Potbier,  Pand.  tome  L  pp.  289-90;  Vinn.  318;  and  Rex.  v.  Pedley,  3  Nev.  and 

lib.  iv.  tit  6.  M.  627. 

a  Coote's  Land,  and  Ten.  297-8.  *  1628,  c  6;  1694^  c  227;  1681,  c  4; 

sWoodfall's   Land,  and  Ten.    719;  and  1686,  c  24. 
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have  either  been  expressly  repealed  or  have  long  ago  fallen  into 
desuetude. 

In  so  far  as  has  been  traced,  the  cases  involving  the  doctrine  Modem 
under  examination  are  of  comparatively  recent  date.  In  the^*^* 
earliest  of  them  it  was  held  that  an  heritor  was  not  liable  for 
damage  done  by  the  bursting  of  a  reservoir  of  water  made  by  his 
tenant  in  pursuance  of  permission  given  in  his  tack.  A  lease  of  a  Hendenon 
mill  and  mill  lands  was  granted  for  ninety-nine  years,  by  which  ^'  ^**^'^*^ 
the  lessee  was  empowered  to  erect  dams  for  collecting  water,  *'  he 
always  paying  damages  to  the  tenants  and  possessors  of  the  adjacent 
lands  occasioned  thereby."  A  dam  of  great  extent  was  erected  by 
the  lessee,  who  afterwards  assigned  the  lease.  And  the  embank- 
ment having  subsequently  given  way,  great  injury  was  done  to 
some  inferior  property,  the  owners  of  which  raised  an  action  of 
damages  against  the  lessee  and  the  proprietor,  as  liable  jointly  and 
severally  with  the  lessee,  or  at  least  liable  subaidiarie.  The  ground 
of  the  action  was  that  the  injury  was  occasioned  by  the  culpable 
negligence  of  the  tenant  in  failing  to  keep  the  embankment  in 
proper  repair,  for  the  consequences  of  which  both  he  and  the  land- 
lord were  liable.  In  defence  the  tenant  pleaded  that  the  disruption 
was  purely  an  accident  occasioned  by  a  sudden  thaw  and  an  exces- 
sive fall  of  rain,  such  as  could  not  be  guarded  against  by  any  ordi- 
nary precautions.  The  landlord  pleaded  that  it  was  implied  in  the 
permission  given  that  the  dam  should  be  sufficient  and  kept  in 
proper  repair,  and  that  if  it  was  not  the  reservoir  was  just  as 
unauthorised  by  him  as  any  act  from  which  injury  or  violence 
could  result  to  the  pursuers  or  to  the  public.  The  landlord  was 
assoilzied,  on  the  principle,  that  assuming  culpable  negligence  on 
the  part  of  the  tenant,  still  the  injury  had  resulted  from  his  fault 
alone,  which  was  not  authorised  by  the  lease,  and  for  which,  there- 
fore, the  landlord  was  not  responsible.* 

The  doctrine  thus  laid  down  was  supported  in  a  case  which  arose  Taoie,  Ac, 
soon  afterwards.  Two  mills  situated  on  the  same  stream  were  let  qH^^, 
to  different  lessees.  The  lessee  of  the  inferior  mill  suspended  a 
charge  for  rent  and  sued  the  lessor  for  damages,  on  the  plea  that 
the  lessee  of  the  superior  mill  kept  back  the  water  part  of  the  day, 
to  his  injury.  The  lessor  pleaded  that,  even  assuming  that  the 
superior  lessee  had  acted  illegally,  he  was  not  responsible  for  him. 
It  was  decided  that  payment  of  the  rent  could  not  be  withheld. 
While  the  action  of  damages  against  the  lessor  was  in  depen- 
dence, the  inferior  lessees  raised  an  action  of  damages  against  the 

1  Hendenon  and  Thomson  v,  Stewart,     to  Dunn  v,  Hamilton,  ut  infra  3  S  and 
&C.  1818^  Hnme  622, 16  S.  868,  in  note     MOi.  367,  in  note  to  Hamilton  v.  Ihmn. 
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superior  [523]  lessees.    The  results  were — ^1^^,  that  the  lessor  was 
found  not  to  be  liable  in  damages ;  and  2<2,  that  the  superior  lessees 
were  found  liable.^ 
]|^^-  There  are  dicta  in  a  subsequent  case  which  appear  to  involve  a 

BimpMB.  contrary  doctrine,  and  to  indicate  the  rule  that  the  landlord  is 
liable  in  the  first  instance,  leaving  him  to  obtain  relief  from  the 
tenant.  But  it  has  been  justly  said  that  these  dicta  were  obiter,^ 
A  horse  was  killed  by  falling  during  the  night  into  an  old  ironstone 
pit,  insufficiently  fenced,  and  situated  close  to  a  public  road.  An 
action  having  been  raised  against  a  judicial  factor  on  the  estate,  he 
pleaded  in  defence  that  the  lessees  of  the]  minerals  had  sunk  the 
pit  and  wrought  it  for  several  years,  that  the  lease  was  still  cur- 
rent, and  that,  in  so  far  as  he  knew,  the  pit  might  still  be  worked, 
and  therefore  that  these  lessees  alone  were  liable.  The  counter 
plea  was,  that  the  pit  had  long  been  disused,  and  that  the  owner 
of  the  ground  was  directly  liable  for  the  damage  claimed.  The 
defender  did  not  explicitly  allege  that  the  mineral  lessees  were  in 
the  actual  occupation  of  the  pit,  and  working  it  when  the  accident 
happened,  nor  did  he  crave  to  have  them  called  as  parties,  which 
he  would  have  done  had  he  truly  deemed  them  responsible.  The 
true  grounds  of  liability  were,  that  as  soon  as  the  lessees  ceased 
from  working  the  pit,  the  landlord  was  bound  to  fence  it,  and  so 
protect  the  public  from  danger;  that  as  he  did  so  after  the  accident 
happened,  he  must  have  held  that  he  had  no  claim  on  the  mineral 
lessees  so  to  do;  and  therefore  he  was  held  liable  for  his  own 
wrong.^  If  it  can  be  assumed  that  the  dicta  were  not  obiter^ 
and  that  the  decision  was  rested  on  general  doctrine,  it  has  sub- 
sequently been  overruled  after  full  consideration  of  principle  and 

authority. 
Ludiord'i         The  necessity  of  proving  the  authority  of  the  landlord,  and  his 
mirtS^     liability  if  his  authority  was  proved,  appear  afterwards  to  have  been 
v^''^       assumed.     For  a  landlord  having  let  premises  to  be  used  as  a  dye- 
work,  in  an  action  of  damages  for  injury  alleged  to  have  been 
occasioned  by  some  of  the  dyeing  operations  of  his  tenants,  an  issue 
was  granted  against  the  landlord,  whether  these  operations  were 
carried  on  under  his  authority.* 

In  a  noted  case  much  discussion  took  place,  both  in  the  Court 
of  Session  and  in  the  House  of  Lords,  on  the  question  of  the  land- 

1  Tassie  and  Co.  r.  Mags,  of  Glasgow,  *  Mack  v.  Allan  and  Simpson,  17  Feb. 

Id,  V.  Miller  and  Wright,  and  Mags,  of  1832, 10  S.  349,  6  D.  and  A.  120, 4  Jur. 

Glasgow  V.  Aitchison,  1822, 1  S.  503-6.  313. 

>  Per  Lord  Medwyn  in  Weston  and  *  Collins  t^.  Hamilton,  &c,  26  Jan. 

Sons  V.  Incorp.  of  Tailors  of  Potterrow,  1836,  F.C.  291. 
1  D.  1218. 
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lord's  liability ;  but  from  its  complex  nature  it  cannot  be  deemed  ^^^^' 
to  form  a  precedent  on  the  pure  point.  A  landlord  let  premises  for 
nineteen  [524]  years,  "  to  be  used  for  the  purpose  of  bleaching,  dye- 
ing, or  printing,  and  any  other  operations  connected  with  bleaching, 
dyeing,  or  printing,  or  for  agriculture."  The  premises  were  let  by 
the  tenant  at  an  advanced  rent.  An  action  for  interdict  was  raised 
against  the  landlord,  the  tenants,  and  subtenants,  on  the  allegation 
that  the  operations  of  the  subtenants  constituted  a  nuisance  by 
polluting  the  water  of  a  stream.  Separate  defences  were  lodged  by 
the  landlord,  in  which  he  pleaded  that  no  injury  was  done  to  the 
water  by  the  operations  of  the  tenants;  or  that  if  there  was 
occasional  injury,  it  arose  from  the  fault  of  the  subtenants,  for 
which  he  was  not  responsible.  The  tenant  likewise  lodged  separate 
defences,  bearing  that  if  nuisance  was  committed,  it  was  without 
his  authority.  An  issue  was  taken  for  the  landlord  and  tenant 
separate  from  that  for  the  subtenant.  The  issue  was,  "whether 
the  landlord  or  tenant,  by  themselves,  or  another  or  others  autho- 
rised by  them,  did  wrongfully  pollute  and  spoil  the  water  so  as  to 
injure  its  quality,  to  the  nuisance  of  the  pursuer." 

The  Judge  at  the  trial  (Lord  Jefifrey)  directed  the  jury, 
with  respect  to  the  liability  of  the  landlord  and  the  principal 
tenant,  that  assuming  that  there  had  been  actual  nuisance  proved, 
as  there  was  nothing  to  connect  the  defenders  with  the  supposed 
nuisance  except  the  lease  and  sublease  granted  by  them  respec- 
tively, there  was  no  ground  in  law  for  holding  that  they,  or  either 
of  them,  had  authorised  or  were  answerable  for  that  nuisance ;  that 
the  other  defenders,  the  persons  in  occupation,  did  not  stand  in  the 
relation  of  agents  or  servants  of  the  landlord  or  principal  tenant, 
and  that  although  they  might  have  misused  the  manufactory,  the 
landlord  was  not  liable  for  a  nuisance  by  the  tenant  in  occupation 
unless  that  nuisance  had  been  sanctioned  by  him;  that  as  the 
lease  simply  related  to  dyeing,  which  did  not  mean  the  establish- 
ment of  any  dyework  poisonous  to  the  water,  this  did  not  imply  a 
license  to  carry  on  the  dyework  in  such  a  way  as  to  be  a  nuisance ; 
that  the  question  was,  whether  it  was  possible  to  carry  on  a  dye- 
work on  the  stream  at  an  ordinary  profit  without  committing  a 
nuisance ;  that  the  pursuer  having  led  no  evidence  that  this  could 
not  be  done,  the  defenders  were  entitled  to  a  presumption  in  their 
favour ;  and  that  if  the  jury  were  satisfied  that  a  dyework  might 
be  carried  on  in  the  premises  without  a  nuisance,  or  that  injury 
might  be  prevented  without  much  expense,  then  the  landlord  was 
not  liable  for  any  negligence  in  the  carrying  on  of  the  work ;  and 
as  there  was  no  proof  to  connect  him  or  the  principal  tenant  with 
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the  existing  dyework  except  the  lease^  they  were  not  responsible 
for  the  carrying  on  of  that  work  or  for  any  nuisance  thereby 
occasioned. 

A  verdict  was  given  for  the  defenders. 

On  a  bill  of  exceptions  the  Court  deemed  the  question  to  be  one 
of  [525]  difficulty.  It  was  held  by  a  majority,  dissenting  from  the 
charge,  that  where  a  landlord,  who  might  not  have  been  held  by 
the  terms  of  his  lease  to  have  authorised  his  tenant  to  establish 
any  but  a  legal  work,  maintained  in  his  defences  in  the  action  of 
interdict  against  the  work  as  a  nuisance  that  it  was  legal  and 
no  nuisance,  he  must  be  held,  from  the  terms  of  this  defence,  to 
have  authorised  the  nuisance  from  the  first.^  A  judgment  rested 
on  this  special  ratio  is  not  obstant  to  the  law  of  the  charge 
which  forcibly  sanctions  the  doctrine  of  the  non-liability  of  the 
landlord. 

The  judgment  was  affirmed  on  appeal.  But  the  ratio  laid 
down  by  the  Lord  Chancellor  (Cottenham)  does  not  seem  to  be  in 
accordance  with  the  ground  on  which  the  decision  was  rested  in 
the  Court  below.  Weight  does  not  appear  to  have  been  attached 
to  the  ground  that  the  landlord  had  by  his  defence  complicated 
himself  with  the  case  of  the  tenant.  It  was  held  that  the  charge 
was  erroneous,  because  it  restricted  the  liability  within  limits 


^  Dunn  V.  Hamilton,  &c,  11  March 
1837,  F.C.  816;  aff.  30  July  1838,  3  S. 
and  M'L.  356.  The  result  of  the  deci- 
sion as  ^ven  in  the  text  is  that  em- 
bodied in  the  marginal  abstract  of 
the  report  in  the  Faculty  Collection. 
The  marginal  abstract  in  9  Jur.  382, 
bears — ^"Circumstances  in  which  held, 
that  though  the  landlord  quoad  him- 
self might  have  had  a  good  defence 
against  the  action  for  interdict  in  terms 
of  the  lease,  yet  that  he  was  barred 
persofuUi  eoecepHone  from  objecting,  in 
respect  of  the  nature  of  the  pleas  which 
he  maintained."  In  the  subsequent  case 
of  Weston  and  Sons  v.  Incorporation  of 
Tailors  of  Potterrow,  10  July  1839,  the 
majority  of  the  Court  took  a  similar 
view  of  the  tenor  of  the  judgment  The 
marginal  abstract  in  15  S.  853,  bears — 
**  Held  by  a  majority,  under  a  bill  of 
exceptions,  that  the  charge  was  erro- 
neous, and  that,  besides  the  act  of  grant- 
ing the  lease,  the  tenor  of  the  lanfiord's 
defences,  alle^ng  the  water  to  have 
sustained  no  injury,  was  a  ground  in 
law  for  holding  him  to  have  authorised 
the  nuisance,  if  there  was  a  nuisance; 
and  that,  in  the  circumstances,  the  case 
of  the  tenant  could  not  be  separated 
from  that  of  the  landlord^  and  a  new 


trial  should  be  granted  as  to  both." 
The  important  words,  "  besides  the  act 
of  granting  the  lease,"  do  not  appear  in 
the  other  reports.  There  may  c^  diffi- 
culty in  determining  what  was  the  pre- 
cise ground  on  which  the  majority  of 
the  Court  proceeded.  Lord  Gillies  ap- 
pears to  have  rested  his  opinion  on  the 
fact  that  the  landlord  had  complicated 
himself  with  the  defence.  Lord  Core- 
house  said — ^'^  1  think  that  we  are  entitled 
to  take  into  view  the  terms  of  the  de- 
fence along  with  those  of  the  lease." 
The  Lord  President  concurred  with  the 
majority,  but  did  not  rest  Ms  opinion 
on  the  complication  of  the  landlord 
with  the  defence.  Lord  Mackenzie 
thought  that  the  charge  was  right. 
The  Lord  Chancellor  (Cottenham)  said 
(3  S.  and  M'L.  377)—"  Lord  Gillies  and 
Ix)rd  Corehouse  seem,  indeed,  to  have 
proceeded  much  upon  the  ground  that 
the  landlord  had  by  his  defence  com- 
plicated himself  with  the  case  of  the 
tenant,  b^  denying  the  existence  of  nuis- 
ance "^m>m  which  it  appears  that  he 
did  not  deem  that  their  opinions  were 
rested  solely  on  that  ground.  While, 
doubtless,  there  is  ambiguity,  the  tenor 
of  the  decision  appears,  on  a  complex 
view,  to  be  stated  in  the  text. 
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which  could  not  be  supportedi  inasmuch  as  it  purported  that  if 
the  operations  connected  with  bleaching,  dyeing,  or  printiog,  would 
in  the  ordinary  course  of  business  create  a  nuisance,  the  landlord 
was  to  be  irresponsible,  because  the  tenant  might  by  possibility 
have  avoided  the  nuisance  [526]  and  yet  have  obtained  a  reasonable 
profit,  or  have  prevented  the  injury  without  much  expense.  "  There 
is  no  such  distinction  (it  was  said)  to  be  found  in  the  doctrine  laid 
down  in  the  leading  English  cases,^  and  no  author  in  Scotland  is 
cited  to  support  the  rule  as  laid  down  by  the  learned  Judge.**  But 
this  view  of  the  law  does  hot  impair  the  general  doctrine  that  the 
landlord  is  not  responsible  for  the  acts  of  the  tenant.  For  it  pro- 
ceeds on  the  principle  that  the  landlord  has  let  the  premises  for  a 
purpose  which  in  the  ordinary  course  of  trade  is  a  nuisance,  and 
therefore  involves  the  converse,  that  if  the  nuisance  did  not  exist 
db  ante,  but  was  created  by  the  tenant,  the  landlord  would  not  be 
responsible. 

After  the  judgment  of  the  Court  of  Session  in  this  case,  and 
before  judgment  was  pronounced  in  the  House  of  Lords,  it  was 
ruled,  that  if  under  a  lease  of  premises  situated  on  a  stream,  in 
which  lease  it  was  declared  that  they  were  to  be  used  "  for  the 
purpose  of  bleaching,  dyeing,  or  printing,"  the  tenant  established 
a  dyework  which  creates  a  nuisance  to  the  injury  of  the  owners 
or  tenants  of  inferior  subjects,  such  operations  are  not  to  be  deemed 
to  be  authorised  by  the  lease  so  as  to  render  the  landlord  liable  in 
damages.^  A  bill  of  exceptions  was  taken,  but  it  does  not  appear 
to  have  been  insisted  in. 

The  pure  question  of  the  landlord's  liability  was  raised  andwerton*. 
fully  discussed  in  a  subsequent  case,  which  must  be  deemed  to  SSScm. 
have  settled  the  law.     At  the  trial  the  judge  charged,  and  the  jury 
found — (Ist)  that  the  proprietor  of  the  upper  floor  of  a  tenement  of 
houses  was  responsible  for  the  loss  and  damage  to  the  occupant  of 
the  lower  floor  by  the  overflow  of  a  water-closet  in  the  flat  above 
and  that  either  where  occasioned  by  an  original  error  or  defect  in 
the  construction  of  the  water-closet  and  relative  machinery,  or  by 
the  improper,  negligent,  or  faulty  use  of  the  closet  by  the  tenant, 
the  landlord  being  responsible  for  the  acts  of  the  tenant  in  the 
latter  case ;  (2d)  that  the  tenant  is  also  answerable,  but  only  in  the 
case  of  it  being  proved  that  he  has  used  the  water-closet  in  an  im- 
proper, faulty,  or  negligent  way;  and  (M)  that  neither  the  landlord 
of  a  house  who  introduces  into  it  water,  or  gas,  or  any  similar  sub- 
stance which  may  occasion  damage  to  others,  nor  the  tenant  who 

^  King  a  Moore,  3  B.  and  Ad.  184.         «  Per  Lord  Cockbum  in  CoUinfl  v. 
King  V.  Pedley,  3  Nev.  and  M.  627.  Hamilton,  19  April  1837, 16  S.  895. 
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uses  such  substance,  is  entitled,  when  a  case  of  damage  occnrs,  to 
be  liberated  from  liability  on  the  plea  of  damnum  fatale,^  An  ex- 
ception was  allowed,  and  the  verdict  set  aside,  on  the  ground  that 
the  landlord,  as  such,  was  not  to  be  held  to  be  ipso  facto  liable  for 
the  damage,  assuming  that  the  water-closet  was  constructed  in  the 
[527]  usual  way,  and  that  no  fault  or  negligence  was  imputable  to 
him.  The  judgment  proceeded  on  a  full  examination  of  the 
authorities,  as  establishing  the  general  doctrine  which  has  been 
enounced.^  [It  was  recently  held,  in  an  action  against  a  landlord 
and  his  tenant  for  polluting  a  stream  by  the  refuse  of  a  farina 
mill,  that  while  it  would  have  been  a  good  defence  for  the  landlord 
that  he  had  not  sanctioned  the  tenant's  operations  by  which  the 
nuisance  was  caused,  and  if  he  had  appeared  and  disclaimed  the 
tenant's  operations,  yet  that  he  was  excluded  from  that  position 
and  made  liable  in  expenses  by  having  stated  pleas  in  support  of 
the  tenant's  and  his  right  to  use  the  stream  for  manufacturing 
purposes.*] 


Section  III. — Obligations  of  Belief  between  Lessob  and 


Where  by  inversion  or  improper  use  of  the  subject  by  the 
lessee,  damage  is  occasioned  to  the  subject  itself;  or,  if  such  a 
case  be  supposable,  where  the  lessor  is  by  the  lessee's  acts  in 
relation  to  third  parties  deprived  in  whole  or  in  part  of  any  of  the 
appurtenances  or  privileges,  it  is  obvious  that  the  lessee  must 
make  good  the  damage ;  and  the  same  rule  holds  where  the  lessee 


^  Weston  and  Sons  v,  Petif  s  Trs.  and 
Incorp.  of  Tailors  of  Potterrow,  26 
Dec  1838,  MTarlane's  Jury  Bep.  191. 

^  lid.  V.  Eos,,  10  July  1839,  F.C. 
p.  1232,  1  D.  1218.  The  Judges  who 
loinied  the  majority  (the  Loids  J.-C. 
Boyle  and  Medwyn)  appear  to  have 
re^ELided  the  decision  of  Dunn  v, 
Hamilton  as  rested  solely  on  the 
ground  embodied  in  the  rationes  of  the 
Judges  of  the  Court  below,  as  they 
make  no  observations  on  the  view  of 
the  law  taken  by  the  Lord  Chancellor. 
As  already  shewn,  that  view  does  not 
affect  the  general  doctrine  established 
hj  this  decision.  Lord  Meadowbank 
said — ^  I  am  not  going  to  contest  any  of 
the  general  views  as  to  the  liability  of 
proprietors  in  those  cases  quoted  to  us. 
My  view  was  rested  on  the  peculiar 


construction  of  urban  tenements,  and 
the  introduction  into  them  of  substances 
not  naturally  a  nuisance — ^for  that  was 
never  stated  —  but  which  might  de- 
generate into  one  if  the  greatest  care 
was  not  used "  (F.C.  p.  1248).  Lord 
Qlenlee  was  absent.  In  a  recent  case, 
formerly  cited,  the  question  was  raised. 
Whether  the  landlord  was  liable  for 
the  wrongful  act  of  Ms  tenant,  com- 
mitted by  the  latter  in  the  use  of  the 
subject)  Although  fully  argued,  the 
question  was  not  decided,  and  the 
Court  of  consent  waived  the  determina- 
tion in  the  meantime.  Rankin,  &c 
V.  Dixon  &  Co.,  10  March  1847,  9  D. 
1048.  No  further  notice  of  the  ques- 
tion has  been  traced. 

'  [Robertsons  v,  Stewart  &  Living- 
ston, Dec.  6, 1872, 11  Macph.  189.J 
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suffers  injury  through  the  acts  of  the  lessor.    In  such  cases  it  is 
not  probable  that  complicated  or  difiSiCult  questions  will  arise. 

But  where  the  rights  of  third  parties  intervene,  there  may  be  aaim  by 
cases  of  nicety.  Where  the  lessee  does  not  inform  the  lessor  of  ^^t°of 
the  nature  of  the  work,  he  has  no  claim  under  the  warrandice  if  ^^^ 
interdicted  by  a  third  party  for  nuisance  Thus,  a  lessee  carried  nuisance. 
on  in  a  flat  a  trade  in  which  looms  were  used.  It  having  been 
proved  to  be  a  nuisance  to  the  neighbourhood  and  dangerous  to 
the  tenement,  he  was  forced  by  authority  to  desist  from  carrying 
it  on.  It  was  held  that  the  lessee  had  no  claim  under  the  war- 
randice against  the  lessor  for  loss  or  for  retention  or  abatement  of 
rent,  because  when  he  entered  into  the  contract  he  had  not  in- 
formed the  lessor  of  the  nature  of  the  work  which  he  proposed  to 
carry  on.  It  was  observed  on  the  Bench  that  "it  is  a  principle 
founded  on  good  sense,  that  an  artificer  is  presumed  to  know  his 
own  business,  and  whether  it  is  of  such  a  sort  as  to  be  a  nuisance 
to  another.  A  landlord  is  not  presumed  to  know  it."^  Where 
the  claim  under  the  warrandice  depends  on  the  knowledge  of  the 
landlord  of  the  [528]  nature  of  the  trade,  the  doctrine  is  apparently 
too  limited,  if  actual  information  by  the  lessee  is  to  form  the 
criterion ;  for  cases  are  easily  supposable  in  which,  either  by  reason 
of  the  notoriety  of  the  nature  of  the  particular  trade,  or  by  reason 
of  the  landlord's  knowledge  as  a  proprietor  in  a  manufacturing 
town  of  such  works  as  are  likely  to  prove  a  nuisance,  it  may  be 
presumed  that  he  was  cognisant. 

The  decision  now  cited  seems  to  proceed  on  the  assumption  Qaestion 
that  the  warrandice  would  have  been  operative,  and  the  lessee  JJ^^^^^ 
therefore  not  liable  for  rent,  if  the  lessor  had  been  informed  by  him  *Pjp^^ 
of  the  nature  of  the  trade  which  he  meant  to  carry  on  in  the  lewee  inter- 
premises.     This  position  involves  matter  of  difficulty.     On  thi  carrying  cu 
one  hand,  if  the  lessor,  under  the  knowledge  that  the  lessee's  trade  ^S^S" 
is  a  nuisance,  enters  into  the  contract,  he  may  be  deemed  to  have  of  nuiauicft. 
done  so  under  the  necessary  implication  that  being  along  with  the 
lessee  participant  of  the  nuisance  he  must  share  in  the  result, 
and  therefore  that  if  the  lessee  be  compelled  to  desist  from  using 
the  subject  for  the  purpose  intended  and  avowed,  liberation  from 
the  rent,  which  is  the  counterpart  of  the  contract,  must  ensue. 
But,  on  the  other  hand,  it  may  be  maintained  that  the  lessee  in 
contracting  for  the  premises,  under  the  knowledge  that  he  may  be 
forced  to  desist  from  his  work,  came  under  an  implied  obligation 
that  the  lessor  was  not  to  participate  in  the  hazard,  and  that 
although  he  should  be  interdicted,  he  was  to  fulfil  his  part  of  the 

^  Mmiay  v,  Bnchanan,  1776,  Mor.  16,636,  Hailes  677. 


566  NUISANCB — ^BELIEF.  [b.  ▼.  o.  xxxrzn.  a.  m. 

stdpulations.  No  solution  of  the  difficulty,  it  is  apprehended,  can 
be  given  on  abstract  principle,  for  in  such  a  class  of  cases  a  minute 
variation  in  the  details  may  not  merely  modify  the  doctrine  applic- 
able, but  take  the  case  out  of  the  operation  of  one  legal  category 
and  place  it  within  the  scope  of  another  materially  different.  An 
approximation  may,  however,  be  made  to  the  formation  of  a  rule 
founded  on  a  distinction  between  cases  of  notorious  and  actual 
nuisance  and  such  as  may  depend  on  contingencies.  If  premises 
were  let  for  a  purpose  which  openly  and  necessarily  constitutes  a 
nuisance,  as  being  dangerous  to  public  or  private  safety,  or  in 
violation  of  morality  or  decency,  the  sounder  doctrine  appears  to 
be  that  the  lessor  should  be  deemed  participant,  and  that  the 
contract  should  be  dissolved  by  reason  of  the  interdict.  If  the 
purpose,  although  of  a  questionable  character,  is  not  such  as  neces- 
sarily to  be  a  nuisance,  but  only  such  as  by  the  act  of  the  lessee 
might  be  converted  into  one,  or  which  might  become  one  by  his 
negligence,  it  may  be  held  to  have  been  the  result  of  culpa  on  his 
part,  by  which  the  lessor  ought  not  to  be  affected. 

In  all  doubtful  cases  the  lessor  ought,  ob  majorem  cautelavfiy  to 
endeavour  to  protect  himself  by  an  exception  in  the  clause  of 
warrandice  or  by  other  stipulation,  which,  unless  the  object  of  the 
lease  [529]  was  truly  pactum  ilXicitum^  would  be  operative.  In 
practice  such  stipulations  have  been  introduced  where  there  was 
reason  to  apprehend  that  danger  to  neighbouring  property  might 
result  from  the  operations  of  the  lessee.  Thus,  in  one  case  (already 
noticed)  relating  to  a  reservoir,^  there  was  a  clause  in  the  lease 
obliging  the  lessee  to  relieve  the  lessor  by  paying  all  damage  done. 
And  in  a  subsequent  case,  where  the  subject  was  a  quarry,  the 
lessee  was  taken  bound  to  free  the  landlord  of  all  claims  of  damages 
insulting  from  his  operations.^  No  question  as  to  the  effect  of  the 
clauses  arose  in  either  case  ;  for  in  the  former  the  lessor  was  found 
not  responsible,  and  under  the  circumstances  of  the  latter  it  was 
held  that  the  lessee  was  not  liable  for  damage  occasioned  to  neigh- 
bouring property  from  the  accumulated  rubbish  of  the  quarry,  ifo 
general  rules  can  be  laid  down  as  to  the  practical  working  of  either 
an  implied  or  express  obligation  of  relief,  as  the  implication  must 
in  each  instance  be  governed  by  the  special  matter. 

^  Henderson  and  Thomson  r.  Stewart,         '  Thomson  v.  Gray,  22  Dec.  1842,  6 
ut  mp,  p.  559  of  this  voL  D.  377, 15  Jur.  156. 
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CLAUSES  OF  KEFERENCE,  THIRL  AGE,  BANKRUPTCY, 
REMOVAL,  REGISTRATION,  AND  TESTING. 

The  clauses  of  Thirlage,^  Removal,*  Registration,*  and  Testing* 
have  been  already  discussed.  The  clause  of  Bankruptcy  shall  be 
discussed  in  the  next  book. 

A  detailed  examination  of  the  clause  of  reference  would  be  out 
of  place,  as  the  subject  belongs  to  the  law  of  arbitration.  But  cer- 
tain cases  specially  involving  the  law  of  landlord  and  tenant  may 
aptly  be  noted. 

Istj  Four  parties  raised  an  action  of  damages  against  their  land- 
lord in  the  character  of  joint  tenants  of  a  farm.  The  subject-mat- 
ter of  the  action  was  submitted  to  arbitration  by  three  of  the  joint 
tenants  and  the  landlord.  A  decreet-arbitral  was  pronounced,  and 
the  action  afterwards  fell  asleep.  It  was  held  that  the  fourth  of 
the  joint  tenants  was  entitled  to  insist  in  a  process  of  wakening, 
notwithstanding  the  submission.^ 

2d,  Although  in  some  Style  Books  a  form  is  inserted  of  a  refer-  Refene 
€nce  [330]  to  certain  law  officers  or  commercial  functionaries  for  ^^^ 
the  time  being,  this  course  cannot  be  satfely  adopted.  It  was  held 
that  the  reference  must  be  to  an  individual  named,  and  not  to  a  par- 
ticular description  of  persons.*  And  in  a  recent  case  it  was  assumed 
on  both  sides  as  fixed  law  that  a  clause  of  submission,  properly  so 
called,  to  arbiters  not  named,  is  ineffectual.^ 

3(2,  Land  was  let  for  a  certain  period  by  a  memorandum  o£t)biig«tioii 
agreement  containing  a  condition  that  the  tenant  should  cede*®'^*'* 
possession  at  any  time  before  the  expiration  of  the  period  on  being 
allowed  compensation  for  whatever  portion  of  the  time  might  then 
be  to  run,  **  according  as  the  same  shall  be  ascertained  by  men 
mutually  chosen  for  that  purpose.**  The  landlord  resumed  posses- 
sion. The  validity  of  the  obligation  to  refer  was  tried.  As  already 
stated,  it  was  assumed  that  a  clause  of  submission  to  arbiters  not 

^  Supra,  book  ill.  chap.  iv.  sec.  2,  voL  ^  Mackintosh  v,  Robertson,  23  Jan. 

L  n .  389.  1834,  F.C.  186, 12  S.  321,  4  D.  and  A. 

^  Supra^  book  ilL  chap.  iv.  sec.  2,  vol.  394. 

L  p.  392,  and    book  iv.    chap.    i.-xu.  ^  Buchanan  v,  Moirhead,  1799,  Mor. 

vol.  iL  pp.  1-108.  14,693,  and  App.  Arbitration,  No.  7. 

*  fifupra,  book  iii  chap.  iv.  sec.  2,  voL  Davidson  v.  Oswald,  28  Feb.  1810.  F.C. 
i.  p.  393.  607. 

*  Supra,  book  iii,  chap.  iv.  sec.  2,  voL  ^  Smith,  &c  v.  DnflF,  &c.,  28  Feb. 
i  p.  393.  1843,  6^D.  749, 16  Jur.  346. 
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named  ifi  invalid,  and  the  question  argued  was,  Whether  the  clause 
in  dispute  was  such  a  submission  ?  On  the  one  hand,  it  was  con- 
tended that  it  was,  the  circumiitance  of  its  being  part  of  another 
contract  being  of  no  consequence.  On  the  other  hand,  it  was  main- 
tained that  it  was  an  agreement  for  completing  and  explicating  in 
a  certain  manner  the  terms  of  the  contract  into  which  the  parties 
had  entered,  and  was  essentially  different  from  a  submission  of 
actual  or  anticipated  disputes,  and  therefore  not  affected  by  those 
authorities  or  principles  by  which  effect  had  been  refused  to  sub- 
missions to  arbiters  not  named.  It  was  held  that  there  was  a  valid 
obligation  to  refer,  and  that  the  tenant  was  not  entitled  to  have  the 
compensation  due  to  him  fixed  in  any  other  way.^ 

4^A,  It  was  held  that  an  arbiter  named  in  a  lease  having  become 
jStiSa.      ^^  partner  in  business  of  one  of  the  contracting  parties,  who  was 
also  cautioner  for  a  composition  payable  by  the  rest,  was  disqualified 
from  acting  by  reason  of  his  actual  or  contingent  interest  in  the 
issue.' 
Proeedme  5^A,  A  landlord  was  bound  by  a  missive  of  lease  to  put  the  houses 

^y^"  and  fences  in  repair,  to  the  satisfaction  of  two  persons  named,  who, 
in  case  of  difference  of  opinion,  had  power  to  choose  an  oversman. 
It  was  held  i^st)  that  the  referees  were  entitled  to  commute  the 
landlord's  obligation  into  money,  and  to  decern  for  such  a  sum  as 
would  be  su£Bicient  for  the  repairs;  and  (2(2)  that  the  referees  having 
differed  in  opinion,  and  chosen  an  oversman,  who,  on  considering  the 
[531]  reports  and  opinions  of  the  referees  and  after  inspecting 
the  premises,  issued  an  award  without  having  heard  parties,  his 
award  was  not  liable  to  reduction  on  the  ground  that  parties  were 
not  heard,'  and  it  was  observed  that  the  strict  rules  applicable 
.  to  ordinary  arbitration  could  not  be  applied  to  references  of  this 
description. 
Betaraice  ^^'^i  ^  l^^AQ  contained  various  clauses  referring  to  arbitration 

^Sni**^  certain  specific  questions  which  it  was  contemplated  might  arise 
by  Sheriff,  between  the  parties.  It  also  contained  a  general  clause  of  reference 
of  "  any  disputes  and  differences  which  might  arise  as  to  the  true 
intent  and  meaning  of  the  lease,  et  ccetera,  or  as  to  any  other  matter 
or  thing  in  any  manner  of  way  arising  out  of  or  in  connection  with 
the  present  lease,  to  two  persons  therein  named ;  and  in  case  of 
their  refusing  to  act,  or  of  their  not  agreeing,  to  any  person  to  be 
named  by  the  Sheriff  of  Lanarkshire.''  One  of  the  arbiters  died. 
It  was  held  that  a  general  reference  of  disputes  to  any  person  to  be 

^  Smith  V.  I>ii£^  ut  aup.  Ordinary,  not  dissented  from.    In  14  S. 

'  Tennent,  &c  v,  Macdonald,  &c.,  16  976,  it  is  said  that  it  was  so  held. 

June  1836,  F.C.  818,  where  it  is  said  *  M'Gregort^.  Stevenson,  20  May  1847> 

that  such  was  the  opinion  of  the  Lord  9  D.  1056,  19  Jur.  455. 
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named  by  the  Sheriff  of  Lanarkshire  was  incompetent,  and  that  the 
submission  had  fallen.^ 

7th,  It  is  understood  that  in  practice  difficulties  have  occurred  Proyiri<m 
in  cases  of  valuation  by  reason  of  the  reporters  named  by  the  mlii^pu. 
parties  in  the  lease  not  being  on  oath,  and  subjected  to  examina-  g^l^^ 
tion  as  to  the  grounds  of  their  opinion.     In  consequence,  a  clause 
has  been  suggested  and  inserted  in  some  leases,  bearing — Ist,  That 
a  summary  application  may  be  made  to  the  Sheriff*  in  the  joint 
names  of  the  landlord  and  tenant,  craving  him  to  appoint  as 
reporters  persons  previously  selected  by  the  parties,  to  put  them 
on  oath  as  to  the  truth  and  grounds  of  their  opinion,  and  to  deter- 
mine the  matters  in  dispute  according  as  to  him  shall  seem  just ; 
[532]  and  2d,  That  if  the  parties  shall  not  unite  in  naming  reporters, 
it  shall  be  competent  for  the  Sheriff  to  do  so  on  the  application  of 
either  party.^ 


^  Adam,  &c.  v,  Benton  &  Co.,  28  May 
1861,  13  D.  1001,  23  Jur.  460.  There 
are  two  cases  which,  although  not  be- 
tween landlord  and  tenant,  may  be 
noticed: — let,  A  submission  in  general 
tenns  of  aU  claims  and  disputes  between 
a  railway  company  and  tne  tenants  of 
minerals  in  lands  taken  by  the  com- 
pany was  entered  into,  under  which  the 
arbiter  awarded  compensation  to  the 
tenant  for  minerals  rendered  unwork- 
able by  the  railway  company's  operar 
tions.  The  company  suspend^  a 
charge  on  the  decreet-arbitraL  The 
note  was  refused,  in  resnect  the  decree 
was  not  ultra  vires  of  the  arbiter,  and 
any  excess  of  valuation  made  by  him 
could  not  be  corrected  by  the  Court — 
Glasgow,  Barrhead,  and  Neilston  By. 
Co.  V,  Nitshill  Coal  Co.,  23  Dec.  1848, 
11  D.  327,  21  Jur.  79.  And  2d.  The 
tenants  from  year  to  year  of  a  bleach- 
field  and  dyework  took  steps  to  compel 
a  railway  company  to  settle  by  arbitra- 
tion the  amount  of  damage  due  for  the 
temporary  pollution  of  a  watercourse 
in  the  construction  of  their  works  at  a 
considerable  distance  above  the  lands 
and  works  occupied  by  the  claimants, 
none  of  which  were  taken  or  injured. 
It  waa  held  that  the  proper  mode  of 
ascertaining  the  compensation  due  to 
such  parties  was  by  application  to  the 
Sheriff,  under  sec.  114  of  the  Lands 
Clauses  Act— Caledonian  By.  Co.  v, 
Qray  and  Arthur,  27  Jan.  1855, 17  D. 
312,  27  Jur.  134. 

*  The  clause  is  inserted  in  the  Ap- 
pendix, No.  xxiv.  It  was  devised  and 
acted  on,  as  a  proprietor^  by  the  late 


James    L'Amj   of    Dunkenn^,    Esq., 
formerly  Sheriff   of  Forfarshirc.      In 
Carruthers  v,  Thomson,  11  Feb.  1836, 
the  marginal  abstract  in  14  S.  464, 
bears : — Arbitration — ^  Question  aa  to 
the  effect  of  an  obligation  in  a  minute  of 
lease  bv  which  eimer  party  was  em- 
powered to  apply  to  the  Judge  Ordinary 
to  name  an  arbiter  in  the  event  of  the 
other  party  failing  to  name  an  arbiter, 
notwithstanding  a  written  requisition 
to  do  so."    After  a  detail  of  the  matter 
which  formed  the  gist  of  the  case,  the 
report  sets  forth    that  ^  other  points 
were  raised  in  the  pleadings,  but  not 
decided."    No  mention  is  msuie  of  what 
those  other  points  were,  and  throughout 
the  report  no  indication  has  been  traced 
of   the  question   said   to   have    been 
mooted.     In  practice  it  has  not  been 
doubted  that,  in  terms  of  such  an  appli- 
cation, a  party  may  apply  to  the  Judge 
Ordinary  to  name  an  arbiter,  and  that 
the  Judge  wUl  do  so;  and  accordingly 
such  procedure  is  in  common  observ- 
ance.    On  principle,  it  may  well  be 
deemed  unobjectionable,  and  no  obstant 
authority  has  been  discovered.    [With 
regard  to  the  application  and  construc- 
tion of  clauses  of  submiBsion  in  leases, 
see  Mungle  v.  Young,  28  June  1872, 10 
Macph.  901 ;  Cal.  Ky.  Co.  v,  Qreenock 
and  Wemyss  Bay  By.  Co.,  28  June  1872, 
10  Mac]^.  892;  aft.  30  March  1874, 1 
Bettie  (H.  L.)  8;  Tough  v.  Dumbarton 
Waterworks  Comrs.,  20  Dec.  1872,  11 
Macph.  236;  and  as  to  the  procedure  in 
such  references,  Frederick  v.  Maitland 
and  Cunningham,  7  July  1865, 3  Macph. 
1069,  37  Jur.  563.] 
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reduced.'  And  a  lease  granted  in  consideration  of  a  sum  of  money 
advanced  in  name  of  grassum,  and  of  a  certain  rent,  for  repayment 
of  which  the  tenant  was  allowed  to  retain  the  whole  of  the  rent, 
was  found  to  be  affected  by  inhibition.  The  Court  were  unani- 
mously of  opinion  that  this  was  not  a  proper  administrative  lease, 
which  is  beneficial  to  all  concerned  and  is  not  struck  at  by  inhibi- 
tion, but  an  attempt  to  obtain  in  the  form  of  a  lease  a  security 
for  debt  which  the  creditor  could  not  have  obtained  directly  by 
the  voluntary  act  of  the  debtor  or  by  legal  diligence.*  While  the 
question  relative  [539]  to  the  lease,  already  mentioned  as  having 
been  reduced  as  a  species  of  alienation,  was  before  the  Court,  they 
had  likewise  before  them  pleadings  in  a  process  of  declarator  at 
the  instance  of  the  granter  s  heir  against  the  tenant,  of  which  the 
conclusion  was  that  the  lease  had  been  granted  in  trust  for  the 
granter's  family.  It  was  held  that  there  was  not  evidence  of 
trust  At  advising  the  question  with  the  inhibiter,  it  had  been 
observed  that  the  lease  might  be  bad  as  to  him  and  his  interest, 
and  yet  might  prevail  against  the  granter's  heir,  as  not  being 
duly  instructed  to  have  been  let  in  trust  for  the  landlord  or  his 
family.' 

The  effect  of  adjudication  upon  powers  of  leasing  depends  upon 
^^if*^  the  doctrine  of  litigiosity.  In  apprisings,  as  soon  as  the  subjects 
were  denounced  they  became  litigious ;  so  that  no  voluntary  deed 
granted  afterwards  by  the  debtor,  although  previously  to  the  decree 
of  the  apprising,  could  impair  the  diligence.^  This  doctrine  is  laid 
down  as  expressly  applicable  to  leases.  Citation  upon  a  summons 
of  adjudication  is  equal  to  denunciation  upon  letters  of  apprising.^ 
In  conformity,  it  was  held  that  after  denunciation  of  the  lands  to 
be  apprised  at  the  instance  of  a  creditor  the  debtor  may  do  no 
voluntary  deed  by  disposition  or  setting  of  the  lands,  although  to 
a  creditor,  in  prejudice  of  the  denouncer,  if  comprising  actually 
followed  upon  the  denunciation.*  And  a  compriser  was  preferred 
to  the  maills  and  duties  of  the  lands  comprised,  notwithstanding  of 
a  tack  set  after  the  comprising  by  the  common  debtor  to  another 
creditor  for  his  security  in  payment,  although  the  tacksman 
alleged  that  the  comprising  was  deduced  for  a  very  small  sum, 

^  E.  of  Breadalbane  v.  M^Lanchlan,  *  2  Ersk.  ziL  16 ;  Kames*  Piin.  of 

lit  «up.  Equity,  445. 

'  Wedgewood,  &c  «.  Catto,  13  Nov.  ^  Act  1692,  c.  19  ;   Mackenzie's  Ob. 

1817,  F.C.  No.  136.  450 ;  2  Ersk.  xii.  41. 

>  £.  of  Breadalbane  v.  M^Lauchlan,  ^  A  v.  B,  1629,  Mor.  8375.    In  1  FoL 

ut  fup.  Die  557,  the  word  '^selling  '  is  used  in 

place  of  '^  setting.'' 


Art  2.— 
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and  the  lands  were  sufficient  to  pay  both  their  debts.^  Afterwards 
it  was  expressly  decided  that  after  denunciation  upon  an  apprising 
the  debtor  cannot  grant  a  lease  of  his  lands  if  the  denouncer  law- 
fully and  timeously  perfect  his  apprising ;  and  that  although  the 
debtor  be  neither  bankrupt  nor  at  the  horn,  nor  under  inhibition 
at  the  time.^  Where  a  lease  was  granted  before  the  denunciation, 
and  "clad  with  possession"  before  sasine  on  the  apprising,  the 
tenant  was  preferred ;  but  it  having  been  afterwards  proved  that 
the  appriser's  sasine  was  prior  to  the  tacksman's  possession,  the 
judgment  was  altered.^  A  lease  after  comprising  was  held  valid 
[640]  whereof  the  entry  was  after  the  comprising,  and  sasine,  by 
reason  of  the  tacksman's  diligence,  before  the  comprising.^  But  a 
lease  for  nineteen  years,  to  begin  after  the  expiration  of  the  current 
lease,  but  suspending  the  entry  till  a  sum  was  paid  to  the  lessee  by 
the  lessor,  was  held  not  valid  against  an  appraiser  pursuing  either 
for  maills  and  duties  or  removing — the  sum  having  been  paid  after 
apprising,  and  the  entry  conferred  in  tempus  indehitum}  The  rule 
was  laid  down  that  a  debtor  could  not  make  any  right  voluntary 
after  citation  upon  a  summons  of  adjudication,  any  more  than  he 
could  after  denunciation  upon  letters  of  apprising.* 

An  adjudger,  like  a  wadsetter,  cannot  grant  a  lease  to  endure 
beyond  the  term  of  his  own  right. 

The  dependence  of  an  action  of  ranking  and  sale  creates  litigi-  Art  3.— 
oflity,  and  therefore  bars  acts  of  extraordinary  administration.^    A  ^Sl? 
lease,  consequently,  will  be  invalid  if  granted  for  a  low  rent,  or  JIl^*^***' 
before  the  expiration  of  the  current  lease. 

First,  The  Court  reduced  a  new  lease,  granted  in  place  of  a 
former  one,  during  the  dependence  of  a  ranking  and  sale ;  for  al- 
though a  ranking  and  sale  without  a  sequestration  does  not  bar 
ordinary  acts  of  management,  yet  it  bars  extraordinary  acts,  such 
as  that  in  question.  This  objection  was  combined  with  the  fact 
that  the  rent  was  low.^  Leasing  at  an  undervalue  is  undoubtedly 
an  extraordinary  act  of  administration. 


1  Gardin  v.  A,  1627,  Mor.  8376. 

*  Blackburn  v.  Gibson,  1627,  Mor. 
8378 

«  Wallace  v,  Hanrie,  1627,  Mor.  67 

and  15,228. 

*  Blair  v.  A,  1627,  Mor.  15,229. 
^Maxwell  v.  Tenants  of  Glassock, 

1630,  Mor.  15,215. 

*  Lord  CardroBs  v,  Colville  or  Somar- 
dike,  1682  or  1684,  Mor.  77.  Crichton 
17.  Anderson,'  or  Anderson  v.  Anderson, 
1684,  Mor.  79. 


7  2  Bell's  Com.  261. 

^Carlyle  v.  Lowther,  1766,  Mor. 
8380.  In  the  Fol.  Die.  iii  392.  it  is 
said  that  the  latter  fact  did  not  hmuence 
the  decision,  but  on  examining  the  re- 
port in  the  SeL  Dec.  No.  242,  p.  316, 
this  appears  to  have  been  the  opinion 
of  Loxxi  Karnes  only;  and  in  the  modem 
books  the  fact  is  mentioned  as  material 
— Bell's  Com.  vJt  fup.  Note  3. 
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Second^  Leases  for  thirty-seven  years  were  held  invalid  although 
the  rent  was  adequate.  The  Court  were  of  opinion  that  after  a 
process  of  sale  is  brought,  the  debtor,  even  before  a  petition  for 
sequestration,  cannot  grant  leases  for  any  length  of  time,  for  such 
leases  must  have  a  bad  effect  upon  the  sale ;  that  the  edictal  cita- 
tion is  sufficient  intimation  to  all  and  sundry  of  the  debtor's  situa- 
tion; that  in  the  actual  case  the  lessors  had  no  power  to  grant 
the  lease  in  question ;  and  that  the  long  duration  of  the  lease  is  a 
sufficient  objection,  although  the  rent  might  be  adequate.^  This 
case  was  affirmed  on  appeal,  [541]  because,  inter  alia,  the  lease 
having  been  granted  during  the  currency  of  a  former  lease,  was  an 
act  of  extraordinary  administration.  The  C!ourt  of  Session  gave  a 
similar  decision  where  the  duration  was  ninety-nine  years,  but  the 
lease  was  not  granted  until  the  expiration  of  a  previous  one.'  This 
decision  was  reversed  on  appeal,  because,  as  may  be  elicited,  the 
lease,  not  having  been  granted  until  the  expiration  of  the  former, 
was  an  act  of  ordinary  administration.  On  combiniDg  the  judg- 
ments in  the  last  resort,  the  result  is,  that  long  duration  is  not  a 
good  objection  where  the  rent  is  adequate,  and  where  the  previous 
lease  has  expired. 

Where  a  lease  has  been  granted  at  a  date  prior  to  sequestra- 
^MqMk  ^^^^i  ^^^  lessee  is  entitled  to  acquire  possession  in  implement  of 
*^^  the  contract,  although  before  the  term  of  entry  the  estate  be 
sequestrated.  This  proceeds  on  the  doctrine,  that  as  a  sequestra- 
tion does  not  feudally  divest  the  proprietor,  the  creditors  are  bound 
to  implement  as  he  would  have  been.  In  the  actual  case  there 
was  special  matter,  the  most  important  of  which  was,  that  prior 
to  the  sequestration  the  lessee  had  actually  got  possession  of  addi- 
tional land,  to  be  possessed  along  with  the  farm;  that  he  had 
been  admitted  into  possession  by  the  judicial  factor  ;  and  that  the 
creditors,  when  made  acquainted  with  the  terms  of  the  lease,  had 
not  objected.*  But  where  a  new  lease  had  been  granted  three 
years  before  the  expiration  of  the  possession  under  the  old  lease,  it 
was  held  that  the  new  lease  was  not  good  against  creditors,  because 
the  tenant  did  not  obtain  possession  of  the  lands  let  by  virtue  of 
the  lease  challenged  prior  to  the  dates  of  the  infeftments  of  the 
real  creditors,  and  because  the  creditors  had  obtained  possession  by 
the  judicial  factor.* 

»  Cm.  of  York  Building  Co.  v.Fordyce,  »  Campbell   v.   Siller,    1786,   Mor. 

&c.,  1778,  Mor.  8380;  aff.  16  April  1779,  16,223. 

Mor.  8383,  2  Pat.  600.  *  Lord  Cranstoon's  Cis.  v,  Scott,  1766 

« Cre.  of  York  Buildings  Co.  r.  Threip-  Mor.  16,218. 
land,   1778,  Mor.  8383;  aff.  16  April 
1779,  Mor.  ut  sup.,  2  Pat  496. 
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A  lessee's  claim  for  meliorations  exigible  under  his  lease,  at  the  Cidm  for 
expiration  of  his  possession,  is  good  against  a  judicial  factor  in  a  gainst  jadi. 
ranking  and  sale.  A  lessor  stipulated  bona  Jide,  and  in  the  fair  ™  *^"**"' 
administration  of  his  property,  that  the  lessee  should  be  repaid  for 
his  meliorations  on  the  expiration.  It  was  held  that  the  lessee 
was  entitled  to  retain  the  amount  from  the  last  year's  rent,  although 
the  proprietor  during  the  currency  contracted  heritable  debt  to  an 
amount  exceeding  the  value  of  the  estate,  and  a  ranking  and  sale 
was  proceeding,  and  a  judicial  factor  under  an  incidental  seques- 
tration was  in-  possession.  The  question  involved,  it  was  deemed, 
had  never  been  expressly  decided ;  but  the  lessee's  claim  was  sus- 
tained, on  the  principle  that  a  claim  of  the  same  kind  is  good  against 
a  singular  successor,  and  that  there  [542]  was  no  ground  for  apply- 
ing a  different  rule  to  the  case  of  a  judicial  factor  or  heritable 
creditor  entering  into  possession  and  holding  that  possession  at 
the  expiration  of  the  lease.^  The  same  doctrine  was  applied  where, 
during  its  currency,  a  lease  under  which  the  lessee  was  entitled  to 
the  amount  of  meliorations  at  the  expiration,  was  superseded  by 
a  new  lease  at  a  much  increased  rent,  in  which  it  was  stipulated 
that  on  its  expiration  the  lessee  should  be  allowed  the  value  of 
the  meliorations  made  under  both  leases.^ 


Section  III. — Insolvency  or  Bankruptcy. 

Insolvency,  or  even  bankruptcy,  does  not  abrogate  the  power  of  ^I^Snt 
the  proprietor  to  grant  a  lease,  as  is  shewn  by  a  judgment,  the  i**"^ 
special  subject-matter  of  which  must  be  deemed  to  be  strong.  The 
purchaser  of  a  house  and  grounds  under  a  missive  contract  of 
ground-annual  became  bankrupt,  and  while  unretrocessed  granted 
a  lease  of  the  subjects  for  six  months.  His  trustee  declined  to 
make  up  a  title  or  to  interfere  in  any  way  with  the  subjects.  At 
the  expiration  of  the  lease  the  bankrupt  brought  an  action  of 
removing  against  the  tenant,  and  it  was  held  that  he  had  a  good 
title  to  sue.' 

But  the  insolvency  or  bankruptcy  of  a  lessor  may,  under  the  SSrenqj 
Statutes  1621,  c.  18,  and  1696,  c.  6,  raise  questions  relative  to  the®'^" 

rapiey  on 

validity  of  leases.  yalidity  of 

Isty  Insolvency. — Insolvency  is  not  in  itself  a  ground  on  which 

1  Stewart  v.  MTla,  12  Nov.  1834,         «  King  v.  Wieland,  25  May  1868,  20 
F.C.  1, 13  S.  4.  D.  960,  30  Jur.  674. 

>  Stewart  v.  Campbell,  12  Nov.  1834, 
13  S.  7,  F.C.  6. 
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a  lease  can  he  inyalidated,  and  therefore  to  render  a  lease  reducible 
the  transaction  mnst  come  nnder  the  operation  of  the  Statate 
1621,  c.  18.  All  kinds  of  deeds,  conyeyances,  assignations,  con- 
tracts, obligations,  which  may  confer  on  the  grantee  property 
belonging  to  the  debtor,  or  enable  him  to  claim  as  a  creditor  in 
competition  with  the  tme  creditors  of  the  granter,  are  subject  to 
challenge  nnder  this  Act*  Leases  are  necessarily  included.  If, 
therefore,  the  grantee  be  a  conjunct  or  confident  person,  and  the 
deed  be  granted  without  a  true,  just,  and  necessary  cause,  to  the 
prejudice  of  prior  creditors,  and  the  granter  be  insolvent  at  the 
time  of  making  the  deed,  it  is  reducible.'  The  same  general  rule 
applies  under  the  second  branch  of  this  statute,  which  authorises 
the  reduction  of  all  yoluntary  deeds  granted  by  an  insolvent  to 
persons  cognisant  of  his  insolvency,  after  such  diligence  shall 
have  begun  as  law  has  appointed  for  attachment  of  the  subject 
conveyed.* 

[543]  2d,  Bankruptcy. — Nor  does  bankruptcy  render  invalid  a 
lease  just  and  fair  in  itself,  and  not  coming  under  the  operation  ol 
the  Act  1696,  c.  5.    The  generality  of  the  terms  of  the  statate  in- 
cludes leases.     If,  therefore,  a  lease  should  be  granted  subject  to 
the  statutory  objections,  it  is  reducible.* 
Powen  of         3d,  Trustee,  Voluntary  or  Judicial. — Voluntary  trustees  for 
SSttJ)!^  behoof  of  creditors  have  the  same  powers  of  leasing,  and  are  subject 
*o  *«^-      to  the  same  rules  as  apply  to  trustees  under  family  settlements,  or 
for  other  purposes.     These  were  dismissed  when  treating  of  the 
powers  of  lessors.^ 

The  object  of  the  Sequestration  Statute  is,  that  the  trustee  shall 
recover  and  convert  into  money,  in  the  speediest  and  most  effectual 
manner,  the  whole  estate  under  his  management,  in  order  that  it 
may  be  distributed  among  the  creditors.  But  it  may  happen  that 
an  immediate  sale  of  the  bankrupt's  property  would  be  attended 
with  great  loss;  or  it  may  be  impracticable  to  sell  it  at  all  to 
advantage,  and  therefore  it  may  become  necessary  to  adopt  a  course 
of  management.  If  the  creditors  shall  so  resolve,  the  power  of 
leasing,  under  the  rules  ordinarily  applicable  to  administrators, 
necessarily  belongs  to  the  trustee.  Even  although  no  such  resolu- 
tion should  be  adopted,  the  trustee  must  have  the  power,  upon  the 
expiration  of  a  current  lease,  to  grant  a  new  lease,  as  this  may  be 

1  2  Bell's  Com.  186.  mil  be  found  there.    The  reference  is 

'  Beirs  Com.  ut  sup,  for  the  sake  of  the  general  doctrine 

^  2  Bell's  Com.  199.  which  is  there  embodied,  under  which 

*  2  Bell's  Com.  108-10.    In  referring  he  deems  that  leases  must  be  comjn^ 

to  Bell's  Commentaries  the  Author  does  bended. 

not  mean  to  state  that  the  application  ^  Supra,  book  i.  chap.  u.  sec.  iv.  vol. 

of  these  statutes  to  the  contract  of  lease  i  p.  130. 
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necessary  towards  an  advantageous  sale.  As  the  administrator  of 
the  estate,  and  the  organ  of  the  corporate  body  of  creditors,  the  act 
of  the  trustee  as  a  lessor  will  bind  the  creditors.  But  although  not 
indispensable,  it  may  be  perfectly  right  for  the  lessee  to  obtain  the 
coosent  of  the  commissioners. 

A  trustee  in  a  sequestration  who  takes  possession  of  the  bank- 
rupt's heritable  estate  renders  himself  liable  in  implement  of  the 
prestations  due  by  the  lease  from  the  landlord  to  the  tenant  in 
occupation  of  the  land,  to  the  extent  of  the  rents  received  by  him 
as  trustee  from  the  estate.^  And  in  a  case  already  detailed,  a 
trustee  was  held  to  be  bound  by  an  agreement  of  abatement  of 
rent  made  by  the  landlord  in  the  fair  administration  of  the  pro- 
perty.2 


OHAPTEB    IL 

« 

POWERS  OF  LESSEE  AS  AFFECTED  BY  DILIGENCE. 

[644]  Leasehold  property  may  be  made  available  to  creditors — 
Istf  By  barring  deeds  by  the  lessee  to  their  prejudice;  2d,  By 
diligence. 

Section  I. — Heritable  Bond  over  Leasehold  Property  Invalid. 

A  right  of  lease  cannot  be  effectually  encumbered  by  an  heritable  Gneve  v. 
bond  and  infef tment  granted  by  the  tenant.  A  lease  for  ninety-nine  ciJSIi^ 
years  was  granted  to  A,  of  certain  pieces  of  ground,  waste  and  un- 
profitable, and  which  could  not  be  rendered  available  in  their  actual 
condition.  The  inductive  cause  was  to  encourage  the  lessee  to 
improve  and  meliorate.  The  lease  came  by  progress  into  the 
person  of  B,  who  erected  buildings  on  the  lands,  and  granted  an 
heritable  bond  on  which  the  creditors  were  infeft  immediately,  and 
had  their  sasine  duly  recorded.  The  estate  of  B  was  sequestrated 
under  the  Bankrupt  Act  then  in  force,  and  the  trustee  sold  the  pro- 
perty and  received  payment  of  the  price.  The  creditors  under  the 
heritable  bond  concluded  to  have  it  found  on  a  declarator  that  the 

^  Harvey  v.  Haldane,  &c.,  2  July        ^  Lindsay  v.  Webster,  9  Dec  1841, 4 
1833,  F.C.  No.  113,  p.  557,  11  S.  872.     D.  231, 14  Jar.  89;  and  supra,  p.  470. 
Burton's  Law  of  BanKruptcy,  580. 
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property  was  effectually  and  preferably  encumbered,  in  virtue  of 
their  heritable  bond  and  infeftment.  It  was  held  that  they  were  not 
entitled  to  such  a  preference  under  a  reservation  of  any  other  right 
they  could  shew  to  the  subjects  in  the  lease,  to  the  exclusion  of 
B  and  his  creditors.  The  argument  in  support  of  the  right  was, 
that  although  the  creditors  had  not  a  feudal  estate,  yet  that  the 
lease  was  as  effectually  conveyed  to  them  in  security  tantum  et 
tale  as  in  the  bankrupt's  own  person,  as  if  the  bond  itself  had  been 
an  express  clause  to  that  effect;  and  that  the  creditors  coming  into 
the  bankrupt's  place  by  the  sequestration  could  only  have  a  right  to 
the  lease  in  the  same  manner  as  he  himself  had,  namely,  without 
prejudice  to  the  security  granted  by  him  over  it.^  This  argument 
[545]  was  justly  overruled,  as  inconsistent  both  with  principle  and 
practice.* 


Section  II. — Effect  op  Bankrupt  Statutes  on  Lessee's  Power. 

Under  the  Statute  1621,  c.  18,  creditors  may  challenge  an  assig- 
nation or  sublease  granted  by  their  debtor,  although  his  lease  bears 
exclusion  of  assignees  and  sublessees.  When  treating  of  the  opera* 
tion  of  exclusion  of  assignees  or  sublessees,  it  was  shewn  that  the 
right  of  exercising  it  is  personal  to  the  landlord.*  The  diligence 
of  the  creditors,  therefore,  will  be  available  to  secure  the  lease  to 
them  if  the  landlord  do  not  object. 


Section  III. — Diligence. 

.  _  Inhibition  is  effectual  to  secure  those  subjects  which  may  be 

inkibUion,    Carried  by  adjudication ;  and  as  adjudication  affects  leases,  it  follows 

that  inhibition  also  will.    If,  therefore,  a  lessee  in  the  face  of  an  in- 


*  Grieve,  &c  v,  Qrieve's  Crs.,  1790, 
Hume  778.  The  Author  has  adopted 
the  phraseology  of  the  learned  reporter, 
as  he  does  not  consider  himself  warrantea 
to  depart  from  it  But  the  use  of  the 
terms  **  came  by  progress^"  and  "  sold  " 
the  "property  "  and  "  received  the  price," 
although  intelli^ble,  are  not  consistent 
with  legal  precision.  The  words  ought 
to  have  oeen,  that  the  lease  was  assigned 
to  B,  and  that  the  trustee  for  his  credi- 
tors also  assigned,  in  consideration  of  a 
Slim  paid.  Whatever  form  the  succes- 
sive transfers  assumed,  they  must  in 
reality  have  been  assignations. 


'  Note  9,  on  p.  123  of  this  volume, 
relative  to  a  local  usage  of  rentallers 
granting  securities  over  their  rental 
rights. 

'  Svpra,  book  i.  chap.  viiL  sec  8,  art 
2,  voL  L  p.  250.  [See  below,  592.] 
Malcolm  v.  Young,  25  Jan.  1843,  2  S. 
158.  Young  V.  Malcolm,  14  Dec  1824, 
2  S.  388  ;  rev.  5  June  1829,  3  W.  and 
S.  404.    Patenon  v.  Foreman,  16  Jan. 

1824. 2  S.  619.    Irvine  v.  Cliffe,  12  June 

1824. 3  S.  129.  Those  cases  are  so  much 
involved  in  special  matter  that  it  has 
not  been  deemed  necessary  to  state 
them  in  detail. 
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hibitioQ  divests  himself  of  his  lease  by  assignation  or  sublease,  the 
conveyance  is  reducible  ex  capite  inhibitionia.  Neither  dicta  nor 
decisions  have  been  traced  relative  to  the  effect  of  inhibition  upon 
leases  in  so  far  as  relates  to  assignation  or  sublease.  Although, 
therefore,  the  general  doctrine  may  be  applicable,  the  practical 
operation  must  form  subject  of  induction.  The  distinction  between 
acts  of  ordinary  and  extraordinary  administration,  which  governs 
the  application  of  inhibition  to  lessors,  cannot  without  difficulty  be 
extended  to  lessees.  Any  deed,  whether  assignation  or  sublease, 
by  which  the  lessee  is  divested  and  the  grantee  is  substituted, 
admitting  of  no  degrees  or  modifications,  would  be  wholly  barred; 
but  the  doctrine  of  administration  may  apply  to  subletting.  A  sub- 
lease of  a  part  of  an  agricultural,  or  mineral,  or  urban  subject,  more 
especially  if  there  be  surplus  rent,  must  be  deemed  a  fair  exercise 
of  the  powers  inherent  in  the  lessee,  which  creditors  inhibiting 
cannot  equitably  prevent,  unless  it  be  to  their  detriment  No 
contrary  doctrine  can  be  derived  from  those  cases  in  which  the 
[546]  transaction  is  fraudulent,  or  where  it  is  intrinsically  such  as 
that  it  must  be  injurious.  In  a  comparatively  recent  and  special 
case  an  inhibition  was  held  not  to  be  effective  against  a  renuncia- 
tion. A  lease  excluded  assignees  and  sublessees,  and  provided  that 
the  lease  should  be  void  if  the  tenant  should  be  sequestrated,  or  if 
a  whole  year's  rent  should  fall  into  arrear.  More  than  a  year's  rent 
having  fallen  into  arrear,  the  lessee  executed  a  renunciation  of  the 
lease  and  a  conveyance  of  the  crop  and  stocking  in  favour  of  the 
landlord,  and  the  effects  were  immediately  sequestrated.  A  creditor 
raised  an  inhibition  against  the  lessee  anterior  in  date  to  the  re- 
nunciation, but  did  not  record  it  until  subsequent  to  the  renuncia- 
tion. It  was  held,^r$^,  that  the  renunciation  and  conveyance  were 
not  struck  at  or  affected  by  the  inhibition;  second^  that  the  in- 
hibition could  not  secure  the  lease  to  the  creditor,  and  even  sup- 
posing that  the  lessee  could  have  put  in  a  manager,  the  inhibiting 
creditor  could  not  have  compelled  him  to  do  so ;  and  thirds  that 
sequestration  terminated  the  lessee's  right  to  the  lease,  and 
superseded  the  diligence  of  inhibition  independently  of  the  renun- 
ciation.* 

Adjudication  as  the  diligence  appropriate  to  heritage  is  that^^j. 
by  which  lessees  are  affected.'     Stair  says  that  a  tack  not  bearing 
to  assignees  does  not  exclude  legal  assignees  by  apprising   and 
adjudication,  but  only  voluntary  assignations;^  and  Mackenzie 

1  Fraser  v.  M.  of  Abercom,  27  Nov.         '  3  Jurid.  StyL  2d  edit  341. 
1836,  F.a  65, 14  a  77.  '2  Stair,^ix  26. 
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says  tenants  cannot  assign  their  tacks  except  they  be  liferent 
tacks,  or  that  the  tack  bear  a  power  to  assign ;  but  they  may  be 
comprised  or  adjudged.^  These  dicta  involve  the  doctrine  of  the 
implied  exclusion  of  assignees  in  agricultural  leases,  but  the  ad- 
missibility of  adjudgers.  In  order  to  exclude  adjudgers  there 
must  be  an  express  inclusion  of  assignees,  as  the  implied  exclusion 
in  agricultural  leases  has  not  this  effect.*  But  diligence  will  be 
barred,  whatever  be  the  duration,  if  there  be  an  express  exclusion. 
In  conformity,  it  has  been  held  that  a  lease  for  nineteen  years  to 
the  lessee  and  his  heirs,  excluding  assignees,  except  such  as  the 
lessor  shall  approve  of,  was  not  adjudgable  by  the  lessee's  creditors 
if  the  lessor  opposed.'  The  same  rule  was  applied  to  a  lease  for 
fifty-seven  years,  and  the  preceding  case  was  unanimously  deemed 
to  have  been  "  a  proper  judgment,**  and  to  have  "  decidedly  fixed 
the  poinV* 


GHAPTEB    III. 

MODE  OF  RENDERING  LEASEHOLD  PROPERTY  AVAIL- 
ABLE  TO  CREDITORS  BY  ASSIGNATION. 

[547]  Leases  can  be  made  available  as  securities  for  debt  only 
by  assignation  or  a  sublease.  The  state  of  the  common  law  rela- 
tive to  such  transactions,  reienta  possessionem  has  been  already  dis- 
cussed,^ Where  the  assignation  is  in  security,  and  the  possession 
is  surrendered,  the  transaction  is  good,^  and  the  assignee  comes 
into  the  place  of  the  lessee,  in  whose  favour  he  must  divest  by 
retrocession  when  the  purposes  of  the  security  liave  been  fulfilled, 
and  to  whom  he  must  account,  conformably  with  the  nature  of  the 
transaction.  But  during  the  period  of  possession  he  is  the  lessee ; 
nor  will  it  alter  the  relative  position*of  parties  that  the  cedent  acts 
as  manager. 

l^gg^  An  important  change  in  the  law  was  effected  by  the  Long 

Act  Leases  Act  (20  and  21  Vict.  c.  26),  by  which  the  holders  of  the 

*  2  Mackenzie's  Inst.  vi.  7.  ^  Supra,  book  iiL  chap.  ziiL  sec.  7, 

»  2  Ersk.  viii.  8 ;  1  BeU's  Com.  77.  vol.  i.  p.  602. 

»  D. of  Buccleuch V.Elliot,  1747,  Mor.  •  Lyon  v.  Reid,  26  May  1830,  8  S. 

10,329-35,  Elch.  Tack,  No.  12,  6  B.  S.  789,  3  D.  and  A.  44;  aff.  16  July  1832, 

618,  Note.     Hepburn  v,  Mossman^  6  6  W.  and  S.  114.    M'Phail  v.  Suther- 

B.  S.  618.  land,  14  Feb.  1833,  11  S.  396.  Houlds- 

^  Cunninghame  &  Co.  v.  Hamilton  &  worth  v.  Porter,  11  March  1829^  F.C» 

Co.,  1770,  Mor.  10,410,  F.C.  136,  Hailes  830,  7  S.  681. 
369. 
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leases  specified  in  the  statute,  and  dealt  with  according  to  its  pro- 
visions, may  assign  their  rights  in  whole  or  in  part  in  security  of 
the  payment  of  borrowed  money,  or  of  any  other  legal  debt  or 
obligation.  The  enactments  of  this  statute  have  been  so  fully 
detailed  that  a  recapitulation  would  be  surplusage,  and  those 
details  may  be  deemed  as  here  incorporated.^  All  leases  other 
than  those  included  under  the  statute  remain  subject  to  the  rules 
of  common  law. 


OHAPTEB    IV. 

BANKRUPTCY. 

The  bankruptcy  of  the  lessee  does  not  ipso  /acta  render  a  lease 
null ;  and  a  bankrupt  lessee  may  continue  in  the  possession  if  he 
pay  the  rent  and  perform  the  other  prestations.^  The  landlord's 
only  remedies  are  under  the  hypothec,  or  Act  of  Sederunt  1756, 
If,  therefore,  it  be  intended  that  the  lease  shall  be  forfeited  on 
bankruptcy,  there  must  be  a  conventional  irritancy.  The  ordinary 
[548]  tenor  of  the  clause  of  bankruptcy  was  formerly  detailed.* 
Leases  to  copartneries  form  an  exception  from  the  general  rule. 
The  character  of  the  company  as  lessee,  being  commensurate  with 
the  subsistence  of  the  partnership,  must  terminate  with  its  disso- 
lution. If,  consequently,  assignees  and  sublessees  are  excluded, 
bankruptcy,  by  dissolving  the  company,  terminates  the  lease.* 

There  shall  now  be  considered — let,  The  mode  of  making  the 
estate  available  where  there  is  no  judicial  trustee;  2d,  Under  the 
Sequestration  Statute ;  3rf,  The  responsibility  of  trustee  and  credi- 
tors to  lessor;  and  4^A,  The  construction  of  clauses  voiding  the 
lessee's  right  upon  bankruptcy. 

Section  I. — Mode  of  Bendering  Estate  of  Lessee  Available 

WHERE  THERE  IB  NO  JUDICIAL  TRUSTEE. 

Previously  to  the  existing  statute  it  was  the  policy  of  the 
Bankrupt  Laws  to  exclude  the  estates  of  farmers  from  being  se- 

^  Sv/pra,  book  iii.  chap.  viii.  sec  9,  ^  Supra,  book  iii.  chap.  iv.  sec  2^  art. 

vol.  i.  pp.  510-616.  14,  vol.  i.  p.  391. 

*  Crawford  v.  Maxwell,  1758.  Mor.  *  1   Beirs  Com.  82.     Campbell  v. 

15,307.    [See  Dobie  v.  M.  of  Lothian,  2  Calder  Iron  Co.,  11   Dec  1805,  cited 

March  1864,  2  Macph.  788,  per  Lord  in  Bell's  Com.  ut  tup.,  and  wp,  voL  L 

Deas,  p.  800.  p.  216. 
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questrated.  By  the  64  Geo.  III.  c.  137,  sec.  16,  it  was  enacted 
that  no  tenant  should,  as  such,  be  liable  to  have  his  estate  seques- 
trated, even  although  he  dealt  in  cattle  or  grain,  unless  he  should 
bona  Jlde  be  of  the  description  of  a  trader  in  these  articles,  gaining 
or  seeking  to  gain  Iiis  livelihood,  or  a  material  part  thereof,  by 
dealing  in  cattle  not  the  produce  of,  or  grazed  upon  or  made  use  of 
in  the  labour,  of  his  farm,  or  in  grain  not  produced  thereon.  By 
the  2  and  3  Vict.  c.  41,  sec.  6,  it  was  enacted  that  the  estate  of  a 
cattle  dealer  or  grain  dealer  might  be  sequestrated ;  but  that  it 
should  not  be  competent  to  sequestrate  the  estates  of  any  debtor 
as  a  farmer,  unless  such  farmer  be  bona  Jide  a  dealer  in  cattle  not 
the  produce  of,  nor  grazed  nor  worked  on,  his  farm,  or  unless  he  be 
a  dealer  in  grain  not  the  produce  thereof. 

Devices  of  various  descriptions  were  adopted  in  order  to  give 
their  creditors  the  benefit  of  this  mode  of  realisation  and  distribu- 
tion; but  the  Courts  dealt  strictly,  and  where  the  bankrupt  ap- 
peared to  be  literally  a  farmer,  and  not  engaged  in  trade  or  manu- 
facturesy  sequestration  was  refused.  A  person  designing  himself 
"cattle  dealer  and  grazier,''  prayed  for  sequestration  of  his  estates 
under  the  Bankrupt  Act.  The  application  was  refused  because  it 
did  not  appear  that  the  applicant  dealt  in  cattle  not  grazed  on  his 
farm ;  but  that  the  cattle  specified  to  have  been  bought  by  him 
were  no  more  than  sufficient  to  stock  the  grazings  of  which  he  was 
lessee.* 

In  consequence,  a  voluntary  [549]  trust  and  relative  course  of 
management  were  the  modes  by  which  creditors  endeavoured  to 
render  the  estate  available.  And  as  this  mode  may  still  be  adopted 
with  relation  to  leases  of  every  description  of  subject,  agricidtural 
included,  it  is  necessary  to  detail  the  rules  of  law. 

1^^,  If  there  be  either  an  express  or  implied  power  to  assign  or 
sublet,  t])e  creditors  can  oblige  the  tenant  to  exercise  it.  Even  if 
there  be  an  exclusion,  but  no  irritancy,  the  creditors  may  demand 
an  assignation  or  sublease  under  the  chance  of  objection,  as  an 
attempt  to  assign  is  not  now  deemed  to  operate  a  forfeiture.  But 
if  there  be  an  irritancy  they  cannot  so  insist.^  In  order  to  enable 
creditors  to  elude  a  clause  of  exclusion  by  the  lessee  himself 
managing  for  their  behoof,  his  consent  is  necessary.  Diligence 
may  be  executed  on  his  person  and  effects,  but  there  is  no  pro- 


^  Stevenscn  v,  McLaren,  1822,  1  S. 
402.  In  illustration  of  the  same  prin- 
ciple— ^Alexander  v,  Alexander,  26  Feb. 
1830,  8  S.  602,  where  a  letter  acknow- 
ledging a  loan  to  stock  a  farm  was 


held  not  to  be  privileged  as  in  re  mer- 
catoria, 

«  1  Bell's  Com.  79.  Niven  r.  MTar- 
lanes,  20  Nov.  1799,  n.  r.,  noted  in  Bell's 
Com.  ut  sup. 
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cedure  by  which  he  can  be  directly  forced  to  concur  in  the 
arrangement. 

2d,  As  bankruptcy  does  not  deprive  the  lessee  of  his  power  of  Le»ee  m»y 
acting,  his  creditors  may  arrange  that  he  shall  continue  in  posses- manager, 
sion  and  manage  for  their  behoof.  An  agreement  may  be  made 
with  him  to  supersede  diligence,  give  him  the  use  of  the  stocking, 
and  make  him  an  allowance  for  his  maintenance ;  for  he  must 
account  for  the  surplus  to  the  creditors,  for  the  liquidation  of  whose 
claims  a  progressive  fund  will  thus  be  provided.  The  legality  of 
this  mode  has  been  repeatedly  recognised.^  A  transaction  by  which 
the  management  of  the  tenant  was  superseded  having  been  deemed 
equivalent  to  an  assignation  (which  the  lease  excluded),  was  there- 
fore held  inadmissible.'  The  lessee  then  came  to  reside  on  the 
farm,  and  with  the  aid  of  his  creditors  got  together  a  sort  of 
stock ;  he  then  presented  a  bill  of  suspension  of  a  d^c^ee  of  remov- 
ing which  had  been  pronounced,  and  a  proof  was  allowed  whether 
this  was  not  collusive.  The  Court  suspended  the  decree  of  remov- 
ing, upon  the  ground  that  although  by  the  lease  assignees  and 
subtenants  were  excluded,  yet  it  was  material  justice  to  allow  the 
tenant  to  possess  when  assisted  by  his  creditors.'  The  same  rule 
was  applied  to  the  lessee's  heir.  For  it  was  held  that  on  a  lessee's 
death  his  heir  may  enter  into  the  management  for  the  behoof  of 
creditors ;  and  that  it  is  not  necessary  that  the  profits  accrue  to  the 
lessee,  because  the  heir  may  enter  cum  henefido  inventarii^  and  pay 
all  to  the  creditors.* 

3(2,  Actual  possession,  and  even  residence,  by  the  lessee  him-  Appoint- 
self  [550]  are  indispensable  towards  this  mode  of  dealing  where  ^^^  „ 
the  lease  excludes  assignees  and  sublessees.    Transactions  by  which  ^^g^?' 
the  possession   was  surrendered,  residence  abandoned,  and  the 
management  devolved  by  another,  have  been  ruled  to  be  invalid.^ 
And  clauses  excluding  assignees  and  enjoining  residence  were 
found  sufficient  to  bar  possession  by  a  trustee  for  the  lessee's  credi- 
tors after  the  lessee  had  gone  abroad.^    The  rule  operates  if  the 
lease  excludes  assignees-  and  sublessees,  although  it  contains  no 
clause  enjoining  residence.^ 


^  [Dobie  V.  M.  of  Lothian,  2  March 
1864,  2  Macph.  788,  36  Jur.  393;  see 
f€T  Lord  Deas.] 

*  [See  Lyon  v.  Inline,  13  Feb.  1874, 
1  Rettie  512.] 

'  Durham  v,  Livingston,  27  July 
1774,  n.  r.,  noted  in  1  Bell  on  Leases, 
80. 

*  Laird  v.  Qrindlay,  1791,  Mor. 
15,294,  Beirs  Cases,  296.  K  of  Gallo- 
way V.  M'Hutcheon,  6  June  1803 ;  aff. 


21  April  1807, 5  Pat  169, 1  Bell's  Com. 
80-1. 

^  Durham  v,  Henderson  and  Living- 
ston, 1773,  Mor.  15,283.  E.  of  Dal- 
housie  V,  Wilson,  1802,  Mor.  15,311. 
Monro  v.  Miller,  11  Dec.  1811,  F.C. 
384.  Watson  v.  Douglas,  13  Dec  1811, 
F.C.  412.    [Lyon  v.  Irvine,  cU.'\ 

•  Young's  Trs.  «,  Anderson,  1809, 
Hume  843. 

'  Sydserf  v.  Todd,  8  March  1814,  F.C. 
583. 
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SaUette.  4^A,  Although  there  be  an  exclusion  of  assignees,  but  not  of 

sublessees,  the  tenant  on  bankruptcy  may  give  a  sublease  of  the 
\7h0le  farm,  to  which  the  landlord  cannot  object  if  the  sublessee 
finds  security  for  the  rent.^  This  course,  it  has  been  justly 
remarked,  is  almost  equivalent  to  an  assignation.^  But  although 
a  lease  excluding  assignees  permit  subletting  to  a  certain  extent, 
yet  an  assignation  to  the  rents  of  the  subleases  can  give  no  right 
to  the  assignee  where  the  principal  tenant  is  bankrupt  and  a 
decree  of  removing  obtained  against  him;  for  this  reason,  that 
even  where  there  is  a  power  to  sublet,  the  right  of  the  subtenant 
must  depend  on  that  of  the  principal ;  and  his  lease  being  at  an 
end  by  the  removing,  there  is  no  subject  in  existence  over  which 
the  assignation  can  take  effect.' 
Poflseisioii  6<A,  Where,  by  the  landlord's  tolerance,  creditors  took  posses- 
^  ***"'  sion  of  the  fariu  of  a  deceased  debtor  and  continued  it  for  a  number 
of  years,  it  was  said  that  there  was  difficulty  in  practically  dis- 
tinguishing the  case  from  an  assignment  or  .adjudication  of  the 
lease,  and  that  it  was  much  the  same  as  if  the  creditors  had  got  a 
written  conveyance  of  the  lease.^ 

Section  II. — Mode  of  Rendering  Lessee's  Estate  Available 

UNDER  THE  SEQUESTRATION  STATUTE. 

Former  Under  the  former  law,  where  a  lessee  could  be  sequestrated  (as 

^'  a  mineral  lessee  dealing  in  coal,  though  not  buying  it*),  all  his  pro- 

perty, including  leases,  vested  in  the  judicial  trustee,  with  full  powers 
[551]  of  recovery  and  sale  for  behoof  of  the  creditors.  If  assignees 
were  expressly  excluded,  the  exclusion  operated  against  the  judi- 
cial trustee,  who  was  a  legal  assignee,  and  the  course  must  have 
been  by  the  management  of  the  bankrupt  himself.  But  if  there 
was  no  such  exclusion,  the  course  was  to  attempt  to  dispose  of  the 
lease  by  assignation,  and  on  failure  the  trustee  might,  if  deemed 
advisable,  enter  into  possession.  A  sequestration  under  the  Bank- 
rupt Act  did  not  deprive  the  landlord  of  his  right  to  sequestrate, 
and  have  a  judicial  manager  of  the  farm  named  in  execution  of  his 
hypothec.®  And  in  order  to  render  an  adjudication  of  a  lease  com- 
plete in  favour  of  the  judicial  trustee,  it  was  deemed  that  it  ought 
to  be  special.^ 

^  Crawford  v.  Maxwell,  ut  mp.    Ogil-  *  Per  Lord  Pres.  in  Cranstoun,  &c.  v. 

vie  V,  Fullarton's  Crs.,  6  July  1791,  n.  r.,  Scott,  1814,  Hume  192. 

noted  in  Mor.  15,309.  *  Taylor  v.  Little,  1822,  1  S.  App. 

a  1  BelVs  Com.  77.  254. 

8  E.  of  Aboyne  v.  Grant,  1794,  Bell's  «  E.  of  Wemyss,  v.  Hewat,  1818, 

Cases,  43.  Hume  233. 

^  2  Bell's  Com.  403. 
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A  fundamental  change  was  made  upon  the  law  hy  19  and  20 
Vict.  c.  77  (29  July  1856),  which  is  entitled  "  an  Act  to  Consolidate 
and  Amend  the  Laws  relating  to  Bankruptcy  in  Scotland."  In 
dealing  with  the  statute^  there  must  unavoidably  be  introduced 
matter  of  more  general  avail  than  what  relates  exclusively  to 
the  law  of  landlord  and  tenant,  for  it  is  under  the  broad  and 
comprehensive  provisions  of  the  statute  that  the  estates  of  lessees 
are  involved. 

In  terms  of  sec.  7,  notour  bankruptcy  shall  be  constituted  by  ^^^  ^  _ 
sequestration  or  by  insolvency,  concurring  with  certain  requisites ;  ^JJ^^ 
as  a  charge  for  payment  followed  by  imprisonment  or  hj  fiight,  eject  of 
forcible  defending  of  the  person  against  diligence,  or  by  the  execu-  andwl 
tion  of  certain  diligence  named,  or  the  sale  of  effects  under  seques-  J^J^*^' . 
tration  for  rent,  or  other  operations  detailed,  p^t^- 

A  sequestration  may  be  awarded  of  the  estate  of  any  person 
without  distinction  of  calling  or  occupation,  and  the  law  excluding 
tenant  farmers  from  being  sequestrated  is  abrogated,  the  statutes 
by  which  it  is  enacted  having  been  repealed  by  sec.  2. 

[552]  The  103d  section  embodies  the  rules  relative  to  the  Vest-  Art.  2.— 
ing  of  the  estate  in  the  trustee.    It  enacts  that  the  act  and  warrant  ^^^, 
of  confirmation  in  favour  of  the  trustee  shall  ipso  jure  transfer  to  ^^ond 
and  vest  in  him  or  any  succeeding  trustee  for  behoof  of  the  credi-  v^S% 
tors,  absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration,  trJ^H^ 
"  with  all  right,  title,  and  interest,  the  whole  property  of  the  debtor, 
to  the  effect  following :" — "  Firsi^  The  moveable  estate  and  effects 
of  the  bankrupt  so  far  as  attachable  for  debt,  to  the  same  effect  as 
if  actual  delivery  or  possession  had  been  obtained  or  intimation 
made  at  that  date,  subject  always  to  such  preferable  securities  as 
existed  at  the  date  of  the  sequestration,  and  are  not  null  and  re- 
ducible ;"  and  ^^secomd^  the  whole  heritable  estate  belonging  to  the 
bankrupt  in  Scotland,  to  the  same  effect  as  if  a  decree  of  adjudica- 
tion in  implement  of  sale,  as  well  as  a  decree  of  adjudication  for 
payment  and  in  security  of  debt  subject  to  no  legal  reversion,  had 
been  prononnced  in  favour  of  the  trustee,  and  recorded  at  the  date 
of  the  sequestration;  and  as  if  a  poinding  of  the  ground  had  then 
been  executed,  subject  always  to  such  preferable  securities  as  ex- 
isted at  the  date  of  the  sequestration,  and  are  not  null  and  re- 
ducible."   This  phraseology,  in  itself  ample  and  comprehensive,  is 
corroborated  by  the  phraseology  of  the  subsequent  sections,  in 
which  mention  is  again  made  of  the  '^ heritable  estate,"  ''any  estate 

1  This  statute  was  amended  by  the  20  and  21  Vict  c  19  (10  Aug.  1857.) 
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or  estates,  and  of  property,"  shewing  the  intention  of  the  Legisla- 
ture to  include  every  description  of  patrimonial  right  and  interest 
which  belonged  to  the  bankrupt. 

Art.  8.-7  In  terms  of  the  I12th  and  eight  subsequent  sections,  provision 

^flctotoofu^is  made  for  the  realisation  of  the  heritable  estate,  either  by  the 

5g22^^-^  trustee  (the  heritable  creditor  concurring),  or  by  the  trustee  alone,. 

acting  conformably  with  a  resolution  of  the  creditors,  by  disposing 

of  it  either  by  a  public  sale,  or  by  a  judicial  sale,  or  on  certain  con- 

ditions  by  a  private  bargain. 

By  sec.  121  the  whole  estate  when  reduced  into  money  shall, 
under  certain  deductions,  be  divided  among  those  who  are  creditors- 
of  the  bankrupt  at  the  date  of  the  sequestration,  ranked  according 
to  their  several  rights  and  interests. 

[553]  In  terms  of  the  119th  section  it  is  declared  that  nothing 
in  the  Act  shall  affect  the  landlord's  right  of  hypothec;  and  in 
terms  of  the  176th  section  the  trustee  may,  with  consent  of  thfr 
commissioners,  compound,  or  transact,  or  refer  to  arbitration,  any 
questions  which  may  arise  in  the  course  of  the  sequestration  re- 
garding the  estate,  or  any  demand  or  claim  made  thereon ;  and  the 
compromise,  transaction,  or  decreet-arbitral,  shall  be  binding  on 
the  creditors  and  the  bankrupt.  This  involves  a  power  in  the 
trustee  on  the  sequestrated  estate  of  a  bankrupt  tenant  so  to  deal 
with  the  landlord. 

^^^_  Ist,  No  special  mention  is  made  of  leases,  but  they  are  neces- 

^^"'^j'  sarily  comprehended  under  the  words  "  heritable  estate."  Although 
of  tks  mad'  iu  the  sequcstration  of  an  agricultural  tenant  the  landlord's  right 
^^:  of  hypothec  is  reserved,  the  landlord  ought  to  claim  and  act 
of  la&diord  tliroughout  as  a  creditor,  voting  at  the  election  of  a  trustee,  and 
sequMtw-  taking  part  in  the  other  proceedings  under  the  sequestration. 
^^^  Landlords  under  the  former  Bankrupt  Statute,  and  even  those  of 

agricultural  subjects,  appear  occasionally  to  have  voted  in  elections 
of  trustees.^ 
Trugtee.  2d,  As  the  trustee  deals  with  the  rights  of  all  the  creditors,. 

whether  secured  or  unsecured,  it  is  importamt  that  the  landlord 
should  so  regard  him,  and  not  deem  his  management  as  adverse 
[554]  to  his  own  rights.  Any  misunderstanding  between  the  land- 
lord and  the  trustee,  by  impeding  and  complicating  the  manage- 
ment, may  operate  injuriously,  and  therefore  it  is  advisable  that 

1  Wink  V.  Mortimer,  8  March  1849,     Duff,  6  June,  1851, 13  D.  1044,  25  Jur^ 
11  D.  995,  21  Jut.  35a     Menziee  v,     483. 
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the  landlord  should  endeavour  to  have  elected  a  trustee  in  whom 
he  has  confidence. 

In  the  case  of  a  bankrupt  tenant  of  whose  lease  the  trustee  can- 
not dispose,  the  landlord  may  have  various  rights  in  relation  to  the 
bankrupt  estate.  First,  He  can  claim  as  a  preferable  creditor  of 
the  tenant  for  the  rents  secured  by  the  right  of  hypothec,  and  for 
other  prestations  under  the  lease  for  which  security  is  held  by  him. 
Second,  He  may  claim  as  an  unsecured  or  ordinary  creditor  for 
arrears  of  rent  not  covered  by  the  hypothec,  and  for  implement  of 
the  ordinary  stipulations  under  the  lease  which  have  not  been 
implemented  by  reason  of  the  bankruptcy  of  the  tenant.  Third, 
As  proprietor,  he  may  have  a  right  to  interpel  the  creditors,  or  any 
one  acting  for  them,  from  interfering  with  him  in  disposing  of  the 
subjects  to  the  greatest  advantage ;  and  in  the  event  of  such  an 
interference  he  may  have  a  right  to  devolve  on  the  persons  so 
interfering  the  unimplemented  obligations  in  the  lease.^ 

3d,  On  the  other  hand,  there  are  rights  vested  in  the  landlord  Landlord's 
which  the  trustee  is  bound  to  respect,  although  he  may  not  fully  ^^^^^es- 
admit  them.  First,  If  the  trastee  dispose  of  a  crop  or  of  moveable  tration. 
effects  claimed  as  secured  under  the  hypothec,  or  over  which  the 
landlord  asserts  a  special  right  of  security,  he  should  take  care  that 
due  intimation  of  his  proceedings  is  given  to  the  landlord,  and  that 
the  proceeds  of  such  effects  are  so  set  aside  as  to  be  available  for 
the  satisfaction  of  the  landlord's  preferable  claims  if  they  shall  be 
established  as  valid.  Second,  The  trustee  is  bound  to  receive  the 
claims  of  the  landlord,  and  to  enter  them  in  the  Sederunt  Book,  as 
required  by  the  Act  (sec.  50).  He  is  also  bound  to  examine  the 
claims  of  creditors,  secured  and  unsecured,  and  "  in  writing  to  re- 
ject or  admit  them,  or  require  further  evidence  in  support  thereof;" 
and  "  in  case  he  shall  reject  any  claim,  he  shall  in  his  deliverance 
state  the  grounds  of  such  rejection"  (sec.  126),  against  which  de- 
liverance there  is  a  right  of  appeal.  The  statute  thus  secures  to 
the  landlord  the  right  and  means  to  have  his  claims  as  a  creditor 
dealt  with  advisedly  and  according  to  law ;  but  in  order  to  make 
these  claims  effectual  it  is  not  necessary  for  him  to  obstruct  the 
trustee  in  taking  possession  of  the  bankrupt's  effects  under  the 
award  of  sequestration  and  the  warrant  of  confirmation.  Thirds 
As  relates  to  the  subjects  of  the  lease  which  the  creditors  are  forced 
to  abandon,  the  trustee  ought  to  intimate  to  the  landlord  that  the 
creditors  do  not  adopt  the  lease,  and  the  tnistee  ought  to  admit 
the  right  of  the  landlord  to  possess  those  subjects  and  to  dispose  of 
them  to  the  best  advantage. 

1  [See  Stenart  v.  Peddie,  14  Nov.  1874,  2  Rettie  94.] 
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[555]  4/A,  As  the  whole  of  the  heritable  estate  vests  in  the 
tnutoeT  trustee,  and  is  to  be  disposed  of  by  him,  he  must  deal  with  leases, 
including  those  of  agricultural  and  pastoral  subjects.  The  statute 
(sec.  102)  enacts  that  the  act  and  warrant  of  confirmation  in  favour 
of  the  trustee  shall  operate  as  a  decreet  of  adjudication.  What 
leases  are  adjudgable  was  formerly  shewn. ^  In  agricultural  leases 
^2j^  ^^  of  ordinary  duration  there  is  an  implied  exclusion  of  assignees ; 
Mtigneci.  but  as  an  implied  exclusion  only  does  not  exclude  adjudgers,  it  will 
not  exclude  the  trustee  upon  a  sequestrated  estate,'  in  whom  con- 
sequently they  vest.  The  decisions  hitherto  given  necessarily  have 
reference  only  to  leases  other  than  agricultural  or  pastoral ;  but  the 
same  rule  will  apply  to  the  latter,  and  leases  not  containing  an 
express  exclusion  vest  notwithstanding  the  implied  exclusion  in- 
volved in  limited  duration.  In  a  recent  case  there  was  a  provision 
expressly  excluding  assignees,  whether  legal  or  voluntary,  and  all 
subtenants,  without  the  special  consent  and  approbation  of  the  pro- 
prietor. The  tenant  was  sequestrated.  The  trustee  entered  into 
a  transaction  relative  to  cropping  the  farm  for  a  year,  and  under 
tlie  agreement  an  unlimited  right  as  to  the  mode  of  cropping  was 
Fiembfro  maintained.  Notwithstanding  restrictions  contained  in  certain 
liudooAiiL  regulations,  the  Court  held  that  the  trustee  could  not  be  deemed  to 
have  intended  to  convey  a  higher  right  than  had  been  in  the  bank- 
rupt.* It  was  [said  by  the  Lord  Justice-Clerk  (Inglis)]  that  "  this 
lease  was  taken  by  all  parties  to  contain  an  exclusion  of  assignees 
and  subtenants.  What,  then,  was  the  position  of  the  trustee  to  the 
creditors  ?  It  was  not  that  the  trustee  came  into  the  right  of  the 
lease,  because  I  do  not  think  that  the  lease  passed  by  the  confir- 
mation of  the  trustee,  subject  to  the  landlord's  right  of  objection. 
On  the  contrary,  I  hold  that  a  lease  which  expressly  excludes 
assignees  cannot  peiss  by  legal  assignation,  any  more  than  by  a 
voluntary  assignation,  without  the  landlord's  consent.  I  think  the 
lease  did  not  pass."  This  exposition  of  the  law  [it  was  said  in  the 
previous  edition  of  this  work]  is  sound,  and  will  govern  under  this 
statute. 
Bobie  V.  [But  it  is  plain  that  as  a  statement  of  the  general  principle  of 

lSSuS.^^  ^^^  l*^w  ^^^  foregoing  passage  is  incorrect,  as  the  following  case 
shews : — A  tenant  whose  lease  excluded  assignees  and  subtenants 
without  the  consent  of  the  landlord,  having  been  sequestrated,  the 
landlord  gave  his  consent  to  the  judicial  assignation  in  favour  of 

^  Sumra,  chap.  iL  sec  3  of  this  book  W.  and  S.  476.    Russell  v,  E.  of  Biead- 

and  vol.  p.  583.  albane,  5  W.  and  S.  256.     Inglis  and 

«  2  Bell's  Com.  (6th  edit.  Shaw's),  Co.  v.  Paul,  26  Feb.  1829,  7  S.  469. 

1252  and  1257.    Grieve  v.  Qrieve's  Crs.,  >  Fleming  v,  Macd«nald,  16  March 

1790,  Hume  77a    Brock  v.  Cabbell,  5  1860,  22  D.  1025,  32  Jur.  445. 
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the  trustee,  on  condition  that  he  should  renounce  the  lease  under 
an  arrangement  whereby  the  landlord  was  to  pay  a  certain  sum  for 
the  stock  and  £10  for  the  lease.  The  Accountant  in  Bankruptcy 
approved  of  the  transaction,  which  was  challenged,  however,  by 
the  bankrupt  and  one  creditor,  on  the  grounds  (1)  that  the  lease 
was  not  carried  by  the  sequestration,  but  remained  in  the  tenant ; 
(2)  that  a  conditional  assignation  to  the  lease  was  ineffectual ;  and 
{3)  that  a  private  sale  where  there  could  be  but  one  offerer  was 
not  in  conformity  with  the  requirements  of  the  Bankruptcy  Act. 
The  Court  held  (all  the  Judges  being  consulted)  that  the  right  to 
the  lease  was  carried  to  the  trustee  by  the  sequestration,  subject  to 
the  landlord's  right  to  withhold  his  consent,  and  that  as  the  exclu- 
sion of  assignees  operated  only  in  favour  of  the  landlord,  none  but 
he  could  object  to  the  trustee's  title.  It  was  also  held  that  the 
conditional  consent  was  valid,  and  that  the  provisions  of  the  Bank- 
ruptcy Act  had  been  sufficiently  complied  with.^] 

In  the  enactments  governing  the  trustee's  disposal  of  the  herit-  Sde  bj 
able  estate  the  phraseology  used  is, "  sell,  or  bring  to  sale,  or  dispose  *™*^ 
of  by  sale."  This  phraseology,  strictly  construed,  applies  to  feudal 
property,  with  which  the  statute  deals  expresstm.  The  words  are 
alien  from  the  nomenclature  of  the  law  of  Scotland  as  applicable  to 
leases.  They  have,  indeed,  been  used  of  late  years  in  legal  parlance, 
and  even  judicially.  In  practically  extricating  the  Bankrupt 
Statute  [556]  the  phraseology  must  be  held  to  vest  in  the  trustee 
the  right  of  the  disposal  of  a  lease  by  the  appropriate  conveyance, 
because  otherwise  his  right  would  be  inoperative.  The  trustee  has 
the  power  of  disposal  either  by  public  or  judicial  sale  (sees.  113  and 
114),  or  by  private  bargain  (sec.  115).  If  the  disposal  is  to  be  by 
judicial  sale,  the  trustee  must  act  strictly  in  conformity  with  the 
statutory  requisites.  Leases,  it  may  be  deemed,  will  more  ordinarily 
be  disposed  of  by  private  bargain,  as  the  ddectua  persoruB  will  be  so 
far  operative  as  it  affects  the  skill  and  character  of  the  assignee. 
A  resolution  to  dispose  of  a  lease  by  private  bargain  must  be  carried 
into  execution  with  rigid  regard  to  the  relative  enactments.  The 
^concurrence  of  the  Accountant  in  Bankruptcy  must  be  given,  and 
the  trustee,  on  application  to  him,  will  be  furnished  with  directions 
as  to  the  form  in  which  his  concurrence  may  be  obtained.' 

5th,  By  the  20  and  21  Vict.  cap.  26  (Registration  of  Leases,  so  ud  n 
Scotland,  Act),  provision  is  made  for  vesting  in  the  trustee  leases  ^^^^ 
and  assignations  under  that  Act.' 

1  [Dobie  V.  M.  of  Lothian,  2  March        '  The  details  have  already  been  given 
1864,  8  Macph.  788.]  mipra,  book  iii  chap.  ziiL  sec.  9,  voL  i 

*  [See  Dobie  v.  M.  of  Lothian,  eitJ]        pp.  610-16. 
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6M,  The  mode  of  dealing  with  the  moyeable  estate  maj  create 
pmelical  questions  of  nicety,  and  if  not  skilfully  done,  may  com- 
"■4«^t^  plicate  the  trustee  with  the  adoption  of  the  lease.  The  whole 
moveable  effects,  wherever  situated,  so  far  as  attachable  for  debt» 
are  vested  in  the  trustee  as  if  actual  delivery  or  possession  had  been 
obtained.  This  generality  may  involve  diflSculties  in  the  disposal 
First,  In  what  cases  will  the  trustee  be  entitled  to  dispose  of  the 
manure,  and  of  the  produce  which  forms  its  ingredients  ?  Where 
they  are  steelbow,  it  must  be  deemed  that  they  must  be  dealt  with 
as  pars  sdi,  that  they  do  not  vest  in  the  trustee,  and  therefore  that 
they  cannot  be  disposed  of  by  him ;  where  there  is  the  stipulation  that 
there  is  to  be  no  severance  of  either  from  the  lands,  the  trustee  can 
[557]  sell  only  to  the  incoming  tenant  at  a  valuation,  and  in  all 
cases  the  operation  of  the  powers  of  the  trustee  as  applicable  to 
that  portion  of  the  moveable  effects  will  require  to  be  exercised 
OmMd  with  much  discretion.  Second,  The  crop  and  stocking  are  to  be 
disposed  of,  but  the  hypothec  of  the  landlord  is  not  to  be  affected. 
But  grave  and  complicated  questions  may  emerge  as  to  the  year 
and  crop  to  which  the  hypothec  applies;  and  with  reference  ta 
stock,  as  to  the  time  during  which  it  continues  operative. 
wiii«iiioT».  Third,  There  are  moveables  not  subject  to  the  hypothec,^  and 
5^4^*^  others  Uie  subjection  of  which  is  doubtful.*  The  law  relative  to 
IiTiNMiMe.  them  has  already  been  examined  under  Hypothec.  In  manufac- 
turing subjects  there  may  be  embarrassment  as  to  what  comes 
under  the  sequestration.  A  case  may  be  noticed  as  an  illustration 
of  what  may  or  may  not  be  held  as  coming  under  such  a  seques- 
trated estate.  One  of  the  partners  of  a  company  let  to  the  com- 
pany a  mill,  with  the  laige  machinery  fixed  in  it,  and  assigned  the 
small  machinery  to  the  company,  the  value  being  to  be  placed  to 
his  credit  in  their  books.  Afterwards  he  died  in  debt  to  the 
company,  the  mill  with  its  appurtenances  was  sold,  and  the  full 
rent  stipulated  in  the  lease  for  the  buildings  and  machinery  was 
paid  by  the  surviving  partner,  who  by  the  lease  was  allowed  to 
continue  lessee  and  take  tl)e  small  machinery.  The  surviving 
partner  became  bankrupt  It  was  held  that  the  trustee  on  his 
sequestrated  estate  was  not  entitled  to  appropriate  the  large 
machinery  as  company  estate,  and  to  obtain  repetition  of  tlie  rent 
paid  since  the  death  of  the  other  partner  in  so  far  as  might  effeir 
to  that  machinery.' 

In  all  instances  where  there  is  berious  doubt  the  leaning  of  the 

1  Supriiy  book  v.  cbap.  zxt.  sec  2,  ^  Cox  v.  Stead,  June  1833^  11  S.  674. 

p.  384  of  thlB  Tol.  9  3xvt,  404;  afL  16  Aug.  1634,  7  W.  and 

*  Suffra,  book  y.  chap.  ixr.  see.  1,  S.  497. 
p.  383  of  this  YoL 
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trustee  should  be  to  waive  the  enforcement  of  his  right.  And  as 
by  sec.  176,  authorising  arbitration  or  compromise,  the  trustee  may, 
much  to  the  advantage  of  the  estate,  liberate  himself  from  a 
conflict  with  the  landlord  on  matters  which  are  questionable,  he 
ought  uniformly  to  tender  the  compromise  when  there  is  a  reasons- 
able  hope  of  success. 

Ithy  The  chief  practical  objects  of  the  Bankrupt  Statute  are  the  Manage- 
disposal  of -the  estate  and  division  of  the  proceeds  among  the^t^by 
creditors.    The  intendment  and  spirit  of  the  statute  are  therefore  ^"^^'^^ 
alien  from  the  trustee  entering  into  the  possession  of  a  lease  and 
managing  the  subjects  for  a  series  of  years,  and  the  machinery  of 
the  statute  is  not  well  adapted  for  a  protracted  course  of  adminis- 
tration.    But  there  may  be  cases  in  which  it  will  be  necessary  for 
prolonged  management.    The  trustee  has  necessarily  the  ordinary 
powers  of  administration.    Even  where  assignees  were  excluded, 
[558]  the  trustee  on  the  estate  of  a  bankrupt  farmer  sold  the 
privilege  of  the  year's  crop  of  the  farm,^  and  a  fortiori  he  possesses 
full  powers  where  there  is  no  exclusion. 

Provision  is  made  by  the  Bankrupt  Act  for  making  up  accounts 
and  the  declaration  of  dividends  at  specified  periods,  which  fre- 
quently occur.    This  frequency,  and  the  consequent  machinery, 
may  prove  expensive  and  cumbrous  where  the  management  is 
necessarily  extended  over  a  series  of  years.    An  acquisition  of  Kztnor- 
extraordinary  powers  of  administration  may  become  indispensable.  ^^^  ^ 
F<xc  such  cases  a  remedy  is  provided  by  sec.  135,  as  the  Court  of  qaired  £» 
Session,  or  Lord  Ordinary,  or  the  Sheriff,  on  a  special  application  manage- 
by  the  trustee  and  commissioners,  may  authorise  such  an  alteration 
in  the  periods  for  payment  of  dividends  as  shall  be  found  most 
suitable  to  the  circumstances  of  the  case.     And  by  sec.  78  the 
difiGiculties  which  may  emerge  from  the  limitation  as  to  amount 
and  duration  of  the  allowance  to  the  bankrupt  may  be  removed  by 
the  Court  of  Session  or  the  Lord  Ordinary  on  the  application  of  the 
trustee,  combined  with  certain  statutory  requisites. 

By  sec.  164  it  is  enacted  that  one  or  mote  creditors  of  persons  ah.  5,— 
deceased,  to  an  amount  specified,  may  apply  to  the  Court  of  Session  ^jl^^J^ 
for  the  appointment  of  a  judicial  factor,  whom  the  Court  mayj^<»»»^ 
appoint  subject  to  certain  conditions;  and  such  factor  shall  manage  o/pentm 
the  estate,  recover  debts  due  to  it,  realise  the  moveable  effects  by  **^*''**^ 
public  or  private  sale  as  may  be  most  expedient,  dispose  of  the 
heritable  estate  by  public  sale  or  private  bargain  according  to  such 
directions  as  the  Court  on  report  of  the  Accountant  may  give,  and 
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•hall  Apply  the  free  proceeds,  after  defraying  all  expenses,  in 
payment  of  the  claims  of  creditors,  according  to  their  several  rights 
and  preferences,  conformably  to  a  state  of  fonds  and  scheme  of 
division  to  be  prepared  by  him,  and  considered  and  appraved  of  by 
the  Court  on  a  report  by  the  Accountant;  and  thereafter  the  factor 
shall  account  for  the  residue,  if  any,  after  payment  of  the  debts 
and  expenses,  to  the  parties  having  a  right  to  the  deceased's  snc- 
cession.  The  Accountant  in  Bankruptcy  is  to  superintend  the 
proceedings  of  the  factor,  and,  subject  to  judicial  control,  shall 
generally  exercise  the  same  powers  and  discharge  the  same  duties 
with  regard  to  him  as  he  is  empowered  and  required  to  discharge 
as  to  the  trustee  under  a  sequestration. 
A.  of  &  [559]  By  sec.  165  the  Court  of  Session  hare  full  power  to  regu- 

iSt^'  late  by  an  Act  of  Sederunt  every  matter  touching  the  factor's 
duties  which  they  deem  necessary.  An  Act  of  Sederunt  was  passed 
om  the  25th  November  1857.  The  14th  section  bears,  that  "  when 
the  factor  desires  special  powers  to  be  granted  to  him  by  the  Court, 
he  shall  submit  the  proposal  by  note  to  the  Accountant,  who,  after 
making  such  inquiries  as  may  appear  to  him  to  be  proper,  shall 
report  his  opinion  thereon  in  writing,  and  that  report  shall  be  pro- 
duced with  the  application  to  the  Court."  If  it  become  necessary 
for  a  judicial  factor  appointed  under  the  statute  to  enter  into  pos- 
session of  agricultural  subjects  held  under  a  lease,  the  ordinary 
powers  of  management  are  given  by  the  Act  of  Parliament  and 
Act  of  Sederunt,  and  when  he  requires  special  powers  he  may 
apply  for  them  under  the  Act  of  Sederunt. 


Section  III. — ^Bespoksibilitt  of  Cbkditors  ob  Tbustee 

TO  Lbssob. 

LUMUt7  of  If  creditors  attach  a  lease  by  diligence,  or  if  they  or  trustees, 
mudctn.  i^g^i  Qj  voluntary,  enter  into  possession,  they  become  responsible 
to  the  landlord  for  arrears,  rent,  and  implement  of  stipulations.  In 
an  old  case  it  was  held  that  an  adjudger  was  not  liable  for  arrears, 
but  was  for  future  personal  services.^  The  first  point  would  pro- 
bably be  otherwise  decided  in  modem  times,  for  the  adjudger  must 
be  deemed  a  legal  assignee  substituted  in  the  lessee's  place,  and 
subject  to  his  liabilities.  Although  a  lease  may  be  transferred  by 
diligence,  the  law  does  not  contemplate  that  the  landlord  shall 
suffer.    If  the  adjudger  (as  the  case  ruled)  was  to  be  subject  to 

I  LAmington  9,  OBwald,  ISSS^  Mor.  16,877. 
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future  liabilities,  the  same  principle  will  render  him  subject  to 
[560]  past  liabilities. 

A  doubt  has  been  suggested  in  a  book  of  authority,  whether,  if  2SJ!**5ae 
a  lease  be  adjudged  or  assigned,  the  creditors  or  the  trustee  are  to  become  pro- 
be held  as  proper  tenants,  independently  of  any  new  contract.^  But  ^ 
materials  are  in  the  same  passage  supplied  for  its  solution ;  for  it 
is  shewn  that  the  landlord  is  entitled  to  insist  for  a  tenant  who 
shall  be  liable,  and  that  if  the  creditors  or  trustee  possess  they 
shall  be  liable  as  tenants. 

A  series  of  decided  cases  establishes  this  doctrine.  Firsts  A  J^J^ 
lessee  of  lands  assigned  his  lease  to  certain  persons  as  trustees  for  doctrin 
his  creditors.  These  trustees  having  entered  into  possession  were 
held  liable  for  arrears.^  Second^  A  judicial  trustee  was  found  to  be 
subject  to  removal  unless  he  paid  arrears  and  future  rent,  because 
otherwise  he  cannot  take  the  benefit  of  the  lease  for  his  con- 
stituents.^ Third,  Where  the  estate  of  a  tenant  is  sequestrated, 
and  the  trustee  takes  the  benefit  of  the  lease  by  entering  into  pos- 
session, the  landlord  is  a  preferable  creditor  for  repairs  prestable  by 
the  tenant.*  Fourth^  Where  voluntary  trustees  took  possession, 
action  for  payment  of  the  rents  as  intromitters  was  sustained,  and 
the  plea  that  being  trustees  "  they  were  only  liable  to  the  extent 
of  the  funds  in  their  hands "  was  overruled.*  Fiflh^  A  warehouse 
was  let  to  a  party  on  a  verbal  lease  for  five  years  from  1836.  He 
paid  the  rent  for  the  first  two  years,  viz.^  1837  and  1838,  and  after- 
wards, without  any  written  sublease,  ceded  possession  to  a  firm,  who 
occupied  the  warehouse  for  a  year  and  then  became  bankrupt  and 
were  sequestrated.  The  rent  of  the  two  succeeding  years,  1839 
and  1840,  was  paid  directly  to  the  landlord  by  their  trustee.  During 
a  part  of  1841  the  trustee  had  yams  in  the  warehouse,  and  after 
the  close  of  1842,  when  an  action  had  been  raised  for  payment  of 
the  last  two  years'  rent,  he  was  still  in  possession  of  the  keys  of  the 
warehouse.  It  was  held  that  the  trustee  was  liable  for  the  rents  of 
the  years  1841  and  1842.« 

Sixth,  In  a  recent  case  the  law  was  fully  considered,  and  was 
settled  in  the  last  resort.  A  trustee  entered  into  possession  of  a 
mineral  lease  of  the  duration  of  forty  years.  Throughout  repeated 
attempts  were  unsuccessfully  made  to  sell  the  lease.  An  action 
was  raised  by  the  landlord  for  arrears  and  future  implement,  on 

^  1  Ben's  Com.  79.  «  Cntliill  v.  JeBrej,  21  Nov.  1818, 

<  RoBB    V.    Monteitli,    1786,    Mor.     F.C.  578. 
16,290.  ^  Fablie  v.  Nebon  and  Fulton,  1821, 

•  Niflbet  &  Co.'s  Tr.,  Petr.,  1802,  Mor.     1  S.  222. 
15,268.  *  Duff,  &c.  V.  Loing,  1  March  1845,  7 

D.  556,  17  Jut.  272. 
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the  ground  that  the  trustee  and  creditors  had  adopted  the  contract. 
The  successor  of  the  original  trustee  was  held  liable,  and  not 
entitled  to  abandon.^ 
H  «l  Aber-       The  preceding  cases  [561]  haye  been  held  to  hare  settled  the 
Meni^aiid  ^^^'^    -^^d  SO,  a  tenant  granted  bills  for  his  rent  for  crop  1847  to 
£°"*^_^*    his  landlord's  factor.    These  bills  were  renewed,  and  the  renewed 
biUs  were  current  in  1849,  at  the  time  of  the  tenant's  death.    The 
factory  accounts  for  crop  1847  were  approyed  by  the  landlord.     In 
those  accounts  the  rent  for  that  crop  was  stated  as  paid.     The 
subsequent  rents  were  all  paid  up  to  crop  1851,  when  the  lease  ex- 
pired.   It  was  in  his  accounts  for  crop  1851  that  the  factor  first 
entered  the  rent  for  crop  1847  as  unpaid.    The  tenant's  estate  had 
been  sequestrated  in  1850,  and  the  trustee  entered  into  possession 
of  the  farm  and  managed  it.     The  bills  were  retired  by  the  land- 
lordy  who  claimed  as  a  preferable  creditor  for  the  rent  of  1847.    To 
his  claim  it  was  objected  that  he  was  entitled  only  to  a  dividend 
on  the  bills,  they  having  been  substituted  as  a  new  debt,  and  the 
factor  having  been  taken  as  a  novw  debitor.     But  it  was  held  that 
the  trustee  in  the  sequestration,  having  adopted  the  lease,  became 
liable  to  pay  the  full  arrears  of  rent.'     There  is  a  case  which, 
although  not  strictly  in  point,  may  be  stated  as  analogous.     A 
tenant  in  an  agricultural  lease  having  been  sequestrated  when 
certain  funds  were  in  his  landlord's  hands,  and  the  trustee  having 
been  allowed  to  lay  down  and  reap  the  crop  of  the  current  year, 
the  lease  being  afterwards  renounced,  it  was  held  that  the  land* 
lord  had  a  preferable  claim  on  the  estate  for  the  rent  of  the  last 
year,* 
What  Although  the  general  doctrine  of  liability  is  fixed,  no  precise 

SmtiM^f  ^®  ^^  ^®®°  ^^^  down  as  to  what  acts  shall  amount  to  adoption. 
tiieieaM  by  There  may  be  cases  with  relation  to  manufacturing  subjects,  or 


flnditon. 

even  agricultural,  in  which  it  may  be  expedient  for  creditors  to 
make  a  trial  whether  they  will  adopt  or  abandon  the  contract. 
Meanwhile  the  interests  of  the  landlord,  so  far  from  being  injured, 
would  be  protected  by  the  subject  being  used  conformably  with  its 
nature,  and  the  trustee  might  be  deemed  a  manager  for  the  land* 
lord.  In  a  case  recently  cited  this  point  was  made,  but  properly 
overruled,  by  reason  of  the  length  of  time  during  which  the  trustee 
had  occupied,  as  well  as  by  reason  of  special  acts,  which  were 

*  Kirkland  and  Shaipe  «,  Wilaon  &        »  Dundaa  v.  Morrison,  4  Dec  18C7, 
Son's  Tr.,  17  May  1831,  F.C.  396,  9  S.     20  D.  226,  30  Jup.  120. 

696;  aflf.  26  March  1833,  6  W.  and  S.         *  Munro  v.  Fraser,  11  Dec  1868,  21 
340.  D.  103,  31  Jut.  7a 

•  M.  of  Abercom  v,  Qiieve,  16  Dec 
1836,  F.C.  142,  14  S.  170. 
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incapable  of  other  construction  than  adoption.  In  two  comparar 
tively  recent  cases  it  was  held  that  the  acts  of  the  trustee  did  not 
amount  to  adoption  of  the  lease.  The  steam-engine  and  great 
gearing  in  manufacturing  premises  belonged  to  the  landlord,  and 
were  expressly  mentioned  in  the  lease  as  a  part  of  the  subject  let 
On  the  bankruptcy  of  the  lessee  the  trustee  on  his  sequestrated 
estate  claimed  the  great  machinery  as  the  property  of  the  bank- 
rupt. He  [562]  refused  to  give  up  possession  of  the  premises  until 
the  issue  of  a  law-suit,  in  which  it  was  decided  that  he  had  no  right 
to  the  great  gearing.  During  that  period  he  refused  to  concur  in 
joint  measures  for  having  the  premises  let,  but  did  not  carry  on 
any  work  in  them.  It  was  held  that  he  had  not  adopted  the  lease 
so  as  to  be  liable  as  tenant.^  So,  a  tenant  became  bankrupt  under 
a  lease  by  which  he  was  bound  to  remove  on  bankruptcy  without 
process  of  law.  He  and  the  trustee  on  his  sequestrated  estate 
extrajudicially  resisted  an  attempt  by  the  landlord  to  resume  pos- 
session, and  also  opposed  his  summary  application  for  removaL 
The  landlord  sued  the  trustee  for  payment  of  the  rent  and  arrears 
due  by  the  bankrupt,  on  the  ground  of  his  having  adopted  the  lease 
subsequent  to  the  bankruptcy.  It  was  held  that  the  claim  for  rent 
and  arrears  was  bad.' 

And  where  creditors  take  up  a  lease  and  work  it  exclusively 
for  their  own  profit,  without  any  previous  stipulation  or  under- 
standing with  the  landlord,  they  are  liable,  at  least  to  the  amount 
of  the  trust-funds,  for  arrears  of  rent.  But  to  this  rule  there  are 
exceptions,  and  particularly  where  the  landlord  has  consented  at 
the  time  when  the  creditors  took  up  the  lease  to  waive  any  prefer* 
ence  which  he  had,  and  such  consent  was  inferred,  inter  alia,  from 
the  fact  that  he  had  acceded  to  the  trust-deed  executed  by  the 
tenant  for  behoof  of  his  creditors  by  claiming  or  conducting  him- 
self as  if  he  intended  to  claim  as  an  ordinary  creditor  upon  the 
trust-funds.^  So,  the  tenant  of  a  farm  under  a  lease  which  se- 
cluded assignees,  legal  aiid  voluntary,  executed  a  trust-deed  for 
behoof  of  his  creditors.  Shortly  afterwards  he  died,  and  the  trus- 
tees entered  into  possession  of  the  lease  and  stock  which  had 
been  conveyed  by  the  trust-deed.  All  of  the  creditors  did  not 
accede  to  the  trust;  but  the  landlord  acquiesced  in  the  arrange- 
ment. The  estate  of  the  tenant  was  sequestrated  as  soon  after  his 
death  as  the  law  allowed ;  and  the  judicial  assignee,  yrith  the  con- 

^  Stead  V.  Coz,  20  Jan.  1836,  13  S.        •  M'Qregor,  v.  Hunter,  21  Nov.  1860, 
290.  13  D.  90,  23  Jut.  22. 

>  Richardaon  v,  Scott,  24  June  1836, 
13  S.  972,  7  Jur.  430. 
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sent  of  the  landlord,  entered  into  possession  of  the  farm.  It  was 
held  that  the  intromissions  of  the  trustees  nnder  the  voluntary 
tmst^eed  were  not  to  be  considered  as  an  absolute  and  final  adop- 
tion of  the  lease ;  and  that  their  actings*  which  were  merely  tenta- 
tive, did  not  render  them  directly  and  immediately  liable  to  the 
landlord  for  all  the  tenant's  prestations  under  the  lease,  including 
any  rents  in  arrear.^ 

^wof^  In  England  where  the  assignees  of  a  bankrupt  intermeddle 

with  and  assume  the  management  of  a  farm,  it  is  sufficient  election 
to  [563]  take  the  term,  and  makes  them  liable  to  the  landlord,  in 
consideration  of  their  tenancy,  for  all  mismanagement.^  The  nature 
of  the  acts  and  duration  of  occupancy  are  construed  in  favour  of 
the  election.  Thus,  where  the  assignees  of  a  bankrupt  who  was 
lessee  of  a  pasture  ground,  having  been  chosen  on  the  8th  of  the 
month|  allowed  the  bankrupt's  cows  to  remain  upon  the  demised 
premises  until  the  10th,  and  ordered  them  to  be  milked  there,  it 
was  ruled  that  they  had  thereby  taken  possession  of  the  premises 
and  become  tenants  to  the  lessor.'  So,  the  assignee  of  a  baukrupti 
lessee  of  certain  premises,  chosen  on  the  15th  November,  who 
kept  the  bankrupt  on  the  premises  carrying  on  the  business  for 
the  benefit  of  the  creditors  until  April  following,  and  himself  oc- 
casionally superintended,  was  held,  notwithstanding  a  disclaimer 
of  the  lease  by  a  letter  to  the  landlord  on  the  22d  of  December,  to 
have  elected  to  accept  the  lease  by  using  the  premises  for  the 
benefit  of  the  creditors.^  And  where  the  assignees  had  once  taken 
possession  of  the  premises,  they  became  chargeable  with  the  cove- 
nants in  the  lease,  although  the  bankrupt's  effects  were  upon  the 
premises,  and  they  delivered  up  the  keys  immediately  after  the 
effects  were  sold.^  Each  case  must  depend  upon  special  matter; 
but  in  forming  a  governing  principle,  doctrine  less  rigid  than  that 
of  the  law  of  England  would  probably  be  adopted. 

Certain  cases  already  noticed  illustrate  the  nature  and  extent  of 
the  responsibility  of  the  trustee  if  he  adopt  the  lease,  or  of  his 
liability  by  reason  of  acts  done  by  him,  though  they  should  be 

^*  deemed  not  to  amount  to  adoption.    In  one  case  the  trustee,  having 

taken  the  benefit  of  the  unexpired  lease  of  a  cotton  mill  held  by 
the  bankrupt  under  the  obligation  to  keep  the  mill  in  repair,  was 
held  responsible  for  the  whole  amount  of  repairs  as  a  real  burden 

>  Dundas  v.  Hood,  21  June  1853, 15  '  Thomaa  v.  Pembleton,  7  Tannt.  206. 

D.  752,  25  Jar.  455.    The  two  cases  last  *  Welsh  v.  Mjeis,  4  Camp.  36& 

dted  relate  to  Yoluntaiy  trusts;  but  the  ^  Clark   v,   Hume,    R7.  and    Moo. 

doctrine  and  principle  involyed  beinff  207. 

in  point,  the  cases  have  been  inserted  '  Hanson  v.  Stevenson,  1  B.  and  Aid. 

here,  more  especially  as  condensation  308. 
was  thus  effected. 
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on  the  lease.^  In  another  the  trustee  was  held  liable  for  the  full 
damages  sustained  by  the  landlord  by  reason  of  his  unwarranted 
retention  of  the  premises.^  And  in  a  third,  a  claim  for  damages 
made  against  the  trustee  by  reason  of  his  opposition  to  the  land- 
lord's resumption  of  possession  was  sustained  as  relevant.^ 

But  a  trustee  by  actings  within  his  competency,  as  in  holding 
possession  of  the  estate  including  leases,  can  bind  the  estate  and 
creditors  to  the  extent  of  their  interest  only,  but  cannot  bind 
them  personally  to  the  landlord  in  implement  of  the  contracts  of 
leased 

If  the  lease  be  abandoned  by  the  creditors)  the  landlord  is  A^budon- 
[564]  entitled  {let)  to  hold  the  contract  dissolved,  and  therefore  to  j^*  jL 
let  to  another;*  and  (2c?)  to  claim  as  a  creditor  for  damages,  if cwditow. 
any,  by  reason  of  non-implement.     The  damages  are  the  difference 
of  rent  between  the  old  and  new  lease,  or  the  value  of  the  rents 
xmder  deduction  of  the  value  of  the  lease.^ 

The  doctrine  and  rules,  as  expiscated  by  the  decisions,  under 
any  variations  or  modifications  which  may  arise  out  of  the  statute, 
apply  to  the  trustee  of  the  bankrupt  tenant  of  an  agricultural  or 
pastoral  farm;  and,  as  indicated  when  dealing  with  that  subject, 
complicated  and  difficult  questions  may  arise,  and  much  discretion 
and  care  are  necessary  on  the  part  of  the  trustee  to  guard  himself 
against  the  responsibilities. 


Section  IV. — Construction  of  Clauses  Voiding  the  Lessee's 

Eight  upon  Bankruptcy. 

As  formerly  mentioned,  creditors  cannot  insist  upon  an  assigna-  imtener  « 
tion  if  there  be  an  irritancy.  The  principle  recognised  under  the  *»"^"P^' 
Sequestration  Statutes  is,  that  the  bankrupt  tenant  is  not  bound  to 
grant  deeds  which  would  be  hurtful  to  him.  In  a  case  under  the 
Bankrupt  Act,  54  Geo.  III.  cap.  37,  the  judgment,  after  confirming 
the  nomination  of  the  trustee  and  ordaining  the  bankrupt  to  dis- 
pone, bore  refusal  of  a  prayer  for  special  powers  over  the  lease  for 
the  benefit  of  the  creditors.^  Under  that  statute  the  conveyance  to 
be  granted  by  the  bankrupt  was  only  understood  to  carry  that  right 

^  Cathill  V.  Jeffrey,  ut  9up,,  and  2  *  Per  Lord  Eilkeiran,  in  Elliot  v,  D. 

BeU's  Com.  404.  of  Buccleuch,  ut  $up, 

'  Stead  V.  Cox,  ut  iup,  *  Bell's  Com.  i.  80,  and  iL  413. 

'  Richardson  v.  Scott,  ut  tup,  ^  Johnston's   Sequestration,  4   Feb. 

*  Eirkland  v.  CaddeU,  &c.,  9  March  1813,  n.r.^  noted  in  1  Bell's  Com.  79. 
1838,  16  S.  860,  F.C.  649.     Burton's 
Law  of  Bankmptoy,  683-6. 
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Bankrapt  Statate  as  under  the  former  law,^  and  it  is  equally  valid 
under  the  present  statate. 


SbOTION  II. — PoiNDINa  AND  OTHER  DiUaENCB. 

In  competitions  between  the  lessor  or  his  creditors  with  the 
lessee  or  his  creditors,  poinding  is  the  diligence  of  practical  im- 
portance, as  competitions  arising  out  of  arrestments  will  under 
these  relations  be  rare.  Poinding  shall  be  examined,  Is^,  as  it 
operates  at  the  instance  of  the  landlord ;  and  2d^  at  the  instance 
of  his  creditors. 

Art  1.—  A  detailed  account  of  the  form  of  poindings  would  be  out  of 

jSy^i^^  place,  but  the  more  important  points  shall  be  shortly  noticed. 
^AtflMfor.  When  treating  of  the  effect  of  the  action  of  mails  and  duties  it 
was  stat'ed  that  a  poinding  upon  a  decreet  of  a  Baron  Court  may 
be  executed  immediately,*  and  so  it  has  been  ruled.'  The  purport 
of  the  execution  of  poinding  was  likewise  mentioned.^  In  terms 
of  the  Statute  54  Geo.  III.  c.  137,  the  completion  of  poinding  was 
placed  under  the  direction  of  the  Sheriff  without  impeding  its  im- 
mediate operation. 
Penonai  A  like  provisiou  is  made  by  the  1  and  2  Vict.  c.  114.    The 

J^^***^  messenger  must  conjoin  creditors  having  diligence  ready;  value  the 
effects  by  public  or  otherwise  unobjectionable  appreciators ;  offer 
them  to  the  debtor  at  the  appraised  value ;  and  on  his  refusal  ad- 
judge them  to  the  creditor.  The  goods,  with  a  schedule  and  note  of 
the  value,  must  be  left  in  the  debtor's  hands,  and  the  execution  of 
poinding  must  be  reported  to  the  Judge  Ordinary,  who  will  take 
measures  for  custody  and  sale.  Intromitters  disappointing  the 
poinding  [571]  shall  be  liable  in  double  the  appraised  value.  The 
sale  if  made,  or  the  goods  are  finally  adjudged  to  the  creditors 
after  certain  notices  and  according  to  certain  forms,  which  need 
not  be  detailed.  Where  the  lessor  is  himself  the  poinder  upon 
ordinary  diligence,  his  right  will  be  thus  completed. 

In  consequence  of  this  procedure,  a  lessor,  if  other  creditors 
poind,  will  find  it  more  advisable  to  enforce  his  legal  rights  before 
the  Judge  Ordinary,  than  to  interfere  with  the  proceedings  of  the 
messenger.    The  course  practically  recommended  is  for  the  land- 

^  Bell'H  Com.  on  recent  Bankrapt  Act  '  Stirling  v.  Macqueen,  Mor.  686S, 

and  other  Statutes,  23.  Mch.  Poinding,  No.  4. 

'  Sv/pra,  book  v.  chap.  xiz.  sec  2,  art.  *  Sup.  book  y.  chap.  xix.  sec  2,  art 

2;  p.  366  of  this  voL  3,  p.  366  of  this  voL 
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lord  to  present  a  petition  to  the  Sheriff  stating  the  nature  and  ex- 
tent of  his  claim  of  hypothec;  and  where  the  poinding  has  taken 
place  before  the  term  of  payment,  to  crave  that  the  rents  shall  be 
consigned,  or  caution  found  by  the  poinding  creditor  for  the  cur- 
rent year's  rent ;  and  where  it  has  taken  place  after  the  term,  to 
crave  either  that  the  rent  shall  be  paid  to  him  or  effects  to  the 
value  left  untouched.^ 

An  attempt  to  enumerate  the  subjects  which  may  be  affected  by 
poinding  would  be  needless.  But  there  are  two  kinds  of  subjects, 
the  one  poindable,  the  other  not,  which  shall  be  noticed,  because 
closely  connected  with  the  agricultural  lease. 

Istf  Growing  corns  were  found  to  be  poindable  though  they  were  Growing 
alleged  to  be  pars  soli,  and  therefore  not  poindable.'  But  while  a 
poinding  of  growing  corn  is  competent,  it  is  held  not  to  be  com. 
pleted  till  the  com  hcu3  been  cut  down  and  measured;  and  if  the 
debtor  die  before  completion,  the  poinding  is  void.'  A  poinding 
in  December  of  growing  wheat  just  brairded,  and  of  new  grass 
sown  for  a  crop  next  season,  is  incompetent.^  And  in  a  previous 
case  a  doubt  was  expressed  on  the  Bench  whether  on  the  21st  of 
January  a  crop  of  wheat  was  sufficiently  advanced  to  be  poinded.' 
The  doubt  is  solved  by  the  decision  in  the  C8kse  first  mentioned, 
which  was  that  the  poinding  can  be  good  only  where  the  crop  is 
nearly  ripe,  and  therefore  the  ipsa  corpora  can  be  laid  hold  of  and 
sold;  and  the  same  rule  must  apply  in  the  case  now  put. 

2d,  Where  a  tenant  was  removed  through  the  operation  of  a 
conventional  irritancy^  it  was  held,  first,  that  a  growing  crop  of 
wheat  belonged  to  the  landlord,  and  that  a  poinding  of  it  by  a 
creditor  was  ineffectual;  second,  that  poinding  was  not  an  habile 
diligence  to  attach  the  tenant's  claim  against  the  landlord  for  the 
[572]  expense  of  seed  and  labour;  but  third,  that  a  poinding  of 
the  straw  and  dung  of  the  last  crop  was  valid.^ 

Sd,  The  Statute  1503,  c.  98,  prohibits  all  officers  of  the  law  Hones, 
from  distraining  horses,  oxen,  and  other  goods  pertaining  to  the  ^^ac. 
plough,  during  the  season  of  tillage,  where  the  debtor  has  other 
goods  that  may  be  poinded,  or  where  he  has  lands  which  may 
be  apprised.^    In  the  execution  of  this  statute  it  has  been  decided, 

1  Fraser's  Jud.  Pro.  316-16.  *  Elder  v.  Allan,  6  July  1833,  F.C 

3  3  Erak.  vi  22.    Ballantyne  v.  Wat-  687,  US.  902. 

sons,  1709,  Mor.   10,626.      Niven   v.  *  Dun  v.  Johnston,  ut  infra. 

Grieve,  1727,  n.T.,  noted  in  Mor.  10,627.  *  Don  v.  Johnston,  1818,  Hume  461. 

Ferguson  v.  Dick,  1734,  Elch.  Poind-  ^  2  Stair  ix.  21 ;  4  Stair  zxz.  6,  and 

ing,  No.  1.    Mowbray  v,  Drummond,  zlviL   34;  Mackenzie's  Inat  vii.   13; 

1736,  t6. 6;     Eirkland  v.  Miller,  1741,  Mackenzie's    Ob.    123;    1    Bankt    x. 

ib.  7.  136-7;  3  Ersk.  vt  wp. 

'  E.  of  Morton  v.  SomerviUe,  1765, 
Mor.  6197. 
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First,  that  a  work-horse  ^  and  cows  yoked  in  the  plough  are  in- 
cluded.* 

Second,  The  rule  applies  to  all  labouring  goods,  though  not 
actually  yoked  at  the  time  of  poinding.'  Although  yoked  the  day 
before,  the  poinding  was  held  lawful  if  it  was  not  the  ordinary 
time  of  labouring.^  But  it  was  afterwards  decided  that  plough 
goods  were  not  poindable  in  labouring  time  although  they  had 
not  been  actually  yoked  in  the  plough  for  that  year.^  Defence» 
that  labouring  never  began  in  a  certain  place  till  January,  whereas 
the  poinding  was  in  December,  and  that  then  there  was  a  great 
frost,  and  so  no  labouring,  were  repelled.'  Poinding  was  sus- 
tained though  the  goods  had  been  that  day  in  the  plough,  because 
that  very  day  the  labouring  was  finished  for  that  season.^  And  it 
was  held  that  the  poinding  was  not  in  labouring  time  although 
some  of  the  inhabitants  of  the  district  had  begun  to  till.'  So^ 
labouring  goods. having  been  poinded  on  the  5th  of  June,  when  all 
the  labouring  of  the  neighbourhood  was  closed  a  fortnight  before, 
the  Court  thought  that  the  tilling  up  of  fallow,  not  to  be  sown  but 
to  lie  that  year,  did  not  give  the  privilege.  In  the  actual  case, 
however,  it  was  found  that  the  poinding  was  illegal,  because  the 
debtor  had  not  ended  his  labouring  that  year,  although  he  was 
somewhat  later  than  his  neighbours ;  especially  considering  it  was 
proved  that  there  were  stacks  in  the  yard  and  corn  in  the  barn 
which,  if  poinded,  might  have  satisfied  the  debt  without  poinding 
the  labouring  goods.'  The  exception  has  been  extended  to 
horses  going  from  **  a  man's  house  to  his  coal-heugh  to  carry  home 
coals.'®  , 

Third,  While  the  rule  that  plough  goods  cannot  be  poinded  if 
there  be  other  goods  upon  the  ground  has  been  enforced,  it  has, 
e  ooTwerso,  been  held  that  they  may  be  poinded  where  there  are  no 
other  goods.^^ 

Fourth,  the  [573]  statute  is  in  viridi  observantia,  as  in  a  modem 
case  it  has  been  decided  that  plough  horses  cannot  be  poinded 
in  the  labouring  season  where  no  search  has  been  made  for 
other  goodfl.^2 


^  Gibson  o,  L.  of  Corsbie^  1630,  Mor. 
10,512. 

*  Tenant  v,  L.  of  Dromkilbo^  1629, 
Mot.  ut  sup. 

'  Qibson  v,  L.  of  Oorsbie,  ut  sup, 

*  A 17.  Duncan,  1617,  2  Fol.  Die.  94. 
Gullan  V.  Dunmuir,  1627,  Mor.  10,508. 

»  A  V.  B,  1681,  3  B.  S.  402. 

•  Wood  V.  Stewart,  1678,  Mor.  10,516. 
^  Watson  V.  Reid,  1628,  Mor.  10,510. 

•  Irvine  v.  ColL  of  Aberdeen^  1683, 
Mor.  10,519. 


»  Amott  V,  Greigs,  1712,  Mor.  10,527. 

"  Turner  v.  Blackadder,  1558,  Mor. 
10,505. 

"  Hepburn  v,  Layning,  1624,  Mor. 
10,507.  Lawson  v.  Brown,  1703,  Mor. 
10,524.  Wemyss  v,  Goodsire,  1684^ 
Mor.  10,520.  Turner  v.  Scott,  1692, 
Mor.  10,523. 

"  Lord  Advocate  v,  Forgan,  20  Feb. 
1811,  F.C.  App.  No.  1,  p.  1. 
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It  has  been  already  shewn  that,  by  the  Statute  1469,  c.  37,  the  ^'^ Jt" 
liability  of  tenants  to  be  poinded  for  the  landlord's  debts  was  re- by  the 
stricted  to  the  amount  of  the  "term's  malL^^    And  it  was  held  STtow-?^ 
that  a  tenant  could  not  be  poinded  for  the  landlord's  debt  so  long 
as  the  landlord  has  moveables  of  his  own  ;*  but  otherwise  where 
the  tenant  was  in  arrear.'    A  poinding  before  the  terra  of  payment 
maybe  objected  to  by  the  tenant.*    Whether  an  objection  could  be 
made  by  another  creditor  of  the  landlord  was  at  one  time  made  a 
question.*    But  under  the  modem  rules  relative  to  poindings  the 
question  is  practically  unimportant. 

Heritable  creditors,  the  superior,  annualrenters,  tercers,  and 
others  having  real  rights,  are  entitled  to  proceed  by  an  action  of 
mails  and  duties,  or  of  poinding  the  ground.^  Annualrents  had  of 
old  no  eflfect  but  by  poinding  of  the  ground,  and  produced  no  per- 
sonal action  for  mails  and  duties  f  but  afterwards  this  action  and 
other  diligence  were  sustained.®  An  annualrenter  was  found  pre- 
ferable on  grass-mail  to  arresting  creditors  of  the  landlord,  although 
she  had  no  decreet  of  poinding  the  ground.®  And  in  a  compara- 
tively recent  case  it  was  decided  that  a  bond  of  annualrent  with  a 
precept  of  sasine  and  infeftment  in  the  lands,  although  without  any 
disposition  of  the  lands,  is  a  valid  real  right  and  a  sufficient  title 
to  pursue  an  action  of  mails  and  duties.^®  Although  a  creditor  was 
[574]  infeft,  and  got  a  decreet  for  mails  and  duties  against  the 
debtor  and  tenants,  yet  the  tenant  possessing  by  a  new  lease  was 
held  not  to  be  farther  liable,  "albeit  he  had  an  ease  if  the  creditor 
did  not  warn  him  to  remove,  but  did  know  and  suffer  him  to  pos- 
sess."" Heritable  creditors,  whatever  be  the  form  of  their  security, 
are  entitled  to  these  remedies. 

In  the  2  and  3  Vict.  c.  41,  now  repealed,  there  was  a  provision  Badkroptcy 
as  to  poinding  of  the  ground  identical  with  that  in  the  existing  ^^'  "^ 
Bankrupt  Act  immediately  to  be  recited.     By  the  Bankrupt  Act, 


*  Introd.  chap.  viii. 

*  A.  V.  L.  of  Qladstane's  Brother,  1563, 
Mor.  10,604. 

'  Spence  v.  L.  ADstrotheTy  1609,  Mor. 
10,606. 
«  Hay  V.  Strachan,  1684,  Mor.  10,622. 

*  H^  V.  Strachan,  ut  sup. 

*  4  Erek.  i.  11.  M'Donald  v.  McDon- 
ald's Trs.,  3  July  1829,  F.C.  1127, 1  D. 
and  A.  252. 

'  Gray  v.  Graham,  1626,  Mor.  566, 46. 

B  Hamilton  v.  Tenants,  1629,  Mor. 
566.  E.  of  Annandale  v,  £.  of  Niths- 
dale,  1633,  Mor.  667.  Ken  v.  Hunter, 
1676,  Mor.  569.  Wilson  v.  Russell, 
1670,  Mor.  668.    Guthrie  v.  K  of  Gal- 


loway, 1637,  Mor.  567,  3  B.  S.  373. 
Carse  v.  Cunningham,  1671,  2  fi.  S.  608. 
Einloch  v.  Rocheid,  1701,  Mor.  566. 

•  Doufflas'  Crs.    v.    Lady    Douglas, 
1748.    Elch.  Annualrent,  No.  10. 

10  M'Donald  v.  M'Donald^s  Trs.,  uf  sup. 
In  Guthrie  v.  Guthrie,  1677,  3  B.  S. 
140,  Fountainhall  indicates  an  opinion 
that  an  annualrenter  could  not  pursue 
an  action  of  mails  and  duties ;  but  the 
preceding  cases  shew  that  even  in  his 
time  that  opinion  was  erroneous. 

^^  Smith  V.  Lairds  of  Smeaton  and 
Beinston,  1671, 1  B.  S.  630  and  2  B.  S. 
627. 
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19  and  20  Vict.  c.  79,  sec.  118,  it  is  enacted  that  "no  poinding  of 
the  ground  which  has  not  been  carried  into  execution  by  sale  of 
the  effects  at  least  sixty  days  before  the  date  of  the  sequestration, 
and  no  decree  of  mails  and  duties  on  which  a  charge  has  not  been 
given  sixty  days  before  the  said  date,  shall  (except  to  the  extent 
hereinafter  provided)  be  available  in  any  question  with  the  trustee: 
Provided  that  no  creditor  who  holds  a  security  over  the  heritable 
estate  preferable  to  the  right  of  the  trustee,  shall  be  prevented 
from  executing  a  poinding  of  the  ground,  or  obtaining  a  decree  of 
mails  and  duties  after  the  sequestration ;  but  such  poinding  or  de- 
cree shall,  in  competition  with  the  trustee,  be  available  only  for 
the  interest  on  the  debt  for  the  current  half-yearly  term,^  and  for 
the  arrears  of  interest  for  one  year  immediately  before  the  com- 
mencement of  such  term/' 
Effect  of  A  poinding  of  the  ground  is  a  process  by  which  the  effects  upon 

SSJ^Jnd  the  lands  or  premises  may  be  attached.*    In  so  far  as  tenants  are 
inrq^to  concerned,  the  rule  is  that  the  action  is  limited  to  the  value  of  the 
rent  due.'   The  words  of  the  statute  might  be  construed  as  limiting 
the  right  to  the  year's  rent — term's  mail.     But  Erskine  says  that 
de  praxi  tenants  are  poinded  by  real  creditors,  not  only  for  the 
current  rent  but  for  all  arrears;*  and  this  construction  is  favoured 
by  the  Style  Books,  which  bear,  "but  in  so  far  as  relates  to  the  said 
tenants,  to  the  amount  of  the  rents  only  which  may  be  due  and 
payable  by  them  respectively,"  which  terms  involve  an  extension 
beyond  the  rent  of  one  year.*     In  modern  practice  the  Courts 
would  deal  so  with  the  statute  as  to  include  arrears,  which  course 
could  not  be  affected  by  the  provision  of  the  existing  Bankrupt  Act 
(cited  above),  as  it  limits  only  the  amount  of  the  arrear  of  interest 
for  which  the  poinding  shall  be  available  in  competition  with  the 
trustee.     The  tenants,  possessors,  and  proprietor  must  be  made 
[675]  parties  to  the  suit;®  but  the  proprietor's  author/  or  the 
superior,  need  not  be  called.®    The  letters  of  poinding  contain  the 
same  limitation  relative  to  the  tenants.'    And  the  letters  are  put 


^  [That  is,  for  the  half-year  cnrrent 
at  the  date  of  the  sequestration — Bnd^e 
V.  Brown's  Trs.,  12  July  1872, 10  MacpL 
958,  where  it  was  also  held  that  the 
preference  of  a  heritable  creditor  hold- 
ing a  decree  of  mails  and  duties  not 
cluirged  on  60  days  before  sequestration, 
or  haying  ri^ht  to  a  poinding  not  exe- 
cuted within  that  time,  is  strictly 
limited  to  the  interest  for  that  half-year, 
and  the  arrears  of  interest  for  the  pre- 
vious year.] 

*  4  Stair,  zziii.  1-4;  2  Mackenzie's 


Inst.  viii.  14;  2  Bankt.  v.  7;  2  Ersk. 
viiL  33;  2  Ross'  Lect.  392,  et  seq.;  1 
Bell's  Com.  683,  et  seq. 

*  Authorities  ut  sup.  Thurston's  Crs., 
1676,  3  B.  S.  61. 

*  2  Ersk.  viii.  33. 

*  3  Jurid.  StyL  460-1. 

*  4  Ersk.  L  12. 

^  Cunningham  v.  Williamflon,  1632, 
Mor.  11,970  and  2238. 
^  Ersk.  ut  8up, 
»  3  Jurid.  StyL  460-1. 
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in  execution  without  any  previous  charge  on  the  decree  a| 
the  tenants  to  make  payment. 

The  decisions  (which  are  principally  old)  accord  with 
principles.     Originally  it  was  held — First,  That  the  Statute 
c.  36,  was  applicable  only  to  personal  debts,  and  that  real  ere 
might  poind  the  tenant's  effects  whetlier  he  was  or  was  u 
arrear.^    But  the  contrary  was  afterwards  ruled,  and  the  limit 
enforced.*     The  creditor  is  not  put  to  prove  the  rents,  bu 
decerniture  goes  in  general.*    Second,  Whatever  eflfects  were 
the  ground,  even  invecta  et  illata  belonging  to  strangers,  mig 
poinded;*  but  those  previously  apprised  by  a  third  party 
excepted.^    The  rule  was  afterwards  established  that  nothini 
be  poinded  but  the  proper  goods  of  the  tenant.®    And  a  t< 
within  burgh  cannot  be  further  distressed  than  a  tenant  of  1 
Third,  A  decreet  for  poinding  the  ground  is  real,  and  has  been 
to  serve  so  long  as  the  person  lives  at  whose  instance  it  wai 
tained,  although  the  proprietor  should  die   or  the  propert 
transferred.^     And  it  was  decided  that  the  decreet  migh 
executed  against  succeeding  tenants,  and  if  recovered  against 
heritor  and  certain  of  the  tenants,   might  be  put  in  execi 
against  the  goods  of  the  rest  of  the  tenants  who  were  not  t 
moned  to  the  giving  of  the   sentence.®     Whether  these  el 
would  be  given  to  a  poinding  of  the  ground  in  modern  times 
be  doubted,  as  they  appear  to  be  inconsistent  with  fair  and  ei 
able  dealing.     A  possessory  judgment,  although  it  will  "  stop 
tenants  from  being  decerned  in  mails  and  duties,  yet  it  will 
stay  the  ground  from  being  poinded." ^^    Fourth,  It  is  not  ( 
potent  for  the  proprietor  of  the  ground  against  which  a  point 
is  led  to  oppose  decree  passing  in  absence  against  the  tenai 
[Fifth,  A  poinding  of  the  ground  does  not  interpel  tenants  1 
paying  rents  afterwards  falling  due  to  the  landlord,^^  unless 
happened  in  one  case,  it  contains  a  recital  of  the  bond  on  whic 
proceeds,  and  that  bond  contains  an  assignation  to  the  rents.^*] 


1  Lady  Ednam  v.  The  Heir,  1628, 
Mor.  10,545  and  8129, 1  B.  S.  265  aod 
37a 

'  Lady  Pitfoddles  v,  Pitfoddles  and 
Tenants,  1674,  Mor.  10,548.  Fothering- 
ham  V.  Balmerino,  1676,  Mor.  10,549. 

'  Lady  Pitfoddles  v.  Pitfoddles,  «<  wip. 

*  Lady  Ednam  v.  The  Heir,  ut  sup. 
In  Paterson  v,  Adamson,  1622,  Mor. 
10,543,  it  is  said  that  the  same  doctrine 
had  been  previously  ruled. 

^  Paterson  v.  Adamson,  ut  sup. 

*  Collet  V.  Master  of  Balmerino,  1679, 
Mor.  10,550. 

7  Collet  V,  Master  of  Balmerino,  wt 
iup. 


•  Keir    v.    Hepburn,    1624, 
10i544. 

»  Forrester  v.  A,  1612,  Mor.  10 
Watson  V,  Reid,  1628,  Mor.  10,545 
10,610.  Adamson  v.  Lord  Balme 
1662,  Mor.  10,547  and  3246,  1  I 
376. 

10  Guthrie  v.  Guthrie,  1677,  3  I 
140. 

11  Buchan  v,  Scott,  1829,  7  S.  296 
«  [Royal  Bank  V.  Dixon,8  July  1 

6  Macpn.  995J 

IS  [Lang  V.  Hislop,  8  June  1854, 1* 
908,  26  Jur.  475.] 
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[576]  When  the  effects  of  a  tenant  have  been  poinded  by  a 
creditor  of  the  landlord,  the  claim  for  rent  is  necessarily  satisfied. 

Section  III. — Creditors  of  Lessors  Competing  with 

Lessee,  and  vice  versa. 

The  adjudged  cases  between  the  lessor  and  his  creditors,  and 
those  of  the  lessee,  and  vice  versa^  arise — let,  Out  of  stipulation  or 
transaction ;  and  2d,  At  common  law. 

Art  L—  In  detailing  the  clause  of  bankruptcy  it  was  suggested  that  if 

^^^  insolvency  or  bankruptcy  is  to  operate  forfeiture,  provision  should 
^v;^^^  be  made  for  the  mode  in  which  the  creditors  of  the  lessee  are  to  be 
<w».  indemnified  for  sums  expended  in  meliorations.*     Although  there 

should  be  no  such  provision,  the  right  of  compensation  has  been 
deemed  to  exist  at  common  law  if  the  lessor  be  Iticrattia  ;  *  and  the 
doctrine  is  sanctioned  inferentially  by  the  decisions.  Where  the 
claim  arises  out  of  the  stipulations  of  the  lease,  it  is  as  binding 
upon  a  voluntary  or  judicial  trustee  as  upon  a  singular  successor. 
A  farm  was  let  for  twenty-one  years,  on  condition,  inter  alia^  of  the 
lessee  expending  a  certain  sum  in  erecting  a  steading,  to  be  repaid 
at  the  expiration.  The  lessee  expended  a  considerable  portion  of 
the  amount,  and  within  three  years  afterwards  became  bankrupt, 
and  left  the  country.  Decreet  of  removal  was  pronounced  against 
him  on  the  ground  of  desertion,  and  the  lands  were  let  to  a  new 
tenant.  The  trustee  for  the  creditors  of  the  former  lessee  brought 
an  action  against  tlie  lessor  for  repayment  of  the  sums  expended. 
The  Court  sustained  the  defence  that  the  lessor  was  not  lucrcUua^ 
as  the  farm  with  the  meliorations  could  not  be  let  at  a  rent  equal 
to  that  wliich  was  payable  by  the  former  tenant  for  the  last  six- 
teen years  of  his  lease.*  As  the  converse  holds  good,  the  claim  of 
the  creditors  would  have  been  sustained  if  the  lessor  had  been 
lucratvs. 

On  the  same  principle  it  was  ruled  that  trustees  for  behoof  of 
the  creditors  of  a  tenant  under  a  lease  secluding  assignees  are 
entitled  to  pursue  a  suspension  of  a  decree  of  irritancy  of  the  lease, 
so  as  to  preserve  their  right  to  claims  by  the  tenant  for  meliorations 
exigible  at  the  expiration.* 

[Where  a  lease  stipulated  that  the  tenant  should  lay  out  £200 
on  the  steading,  to  be  repaid  him  at  the  end  of  the  lease,  interest 

^  Supra,  book  iiL  chap.  iv.  aec  2,  art.         '  Bell's  Pr.  538.     Morton  v,  Mont- 
14.  vol.  i.  p.  391.  gomeiy,  1822,  1  S.  344. 

>  1  Bell's  Com.  82.  *  Gordon  and  Macdonald  v.  E.  of 

Fife,  1825,  4  S.  229. 
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at  IJ  per  cent,  being  allowed  on  the  sum  expended  till  paymeDt  at 
the  expiry  of  the  lease,  and  the  lease  was  ended  by  a  conventional 
irritancy  on  the  tenant's  bankruptcy,  of  which  the  landlord  availed 
himself,  it  was  held  that  the  landlord  was  the  tenant^s  debtor  for 
the  £200  which  he  had  expended,  but  was  entitled  to  discount  for 
immediate  payment.*] 

The  solution  of  the  numerous  transactions  which  may  occur  8p«dil 
[577]  between  the  lessor  and  lessee,  and  give,  in  competitions,  claims  J^l^^ 
to  themselves  or  their  respective  creditors,  must  in  each  instance  J"""'^ 
depend  upon  special  matter.  No  general  rules  can  be  suggested ;  leoson,  and 
but  the  purport  of  the  few  decided  cases  relative  to  such  transac- 1^  ""^ 
tions  shall  be  stated. 

First,  A  judicial  factor  is  not  entitled  to  claim  rent  due  prior  to 
his  factory,  and  retained  by  the  tenant  under  a  previous  agreement 
with  the  landlord  in  satisfaction  of  a  debt  due  by  the  latter,  who 
at  the  date  of  the  agreement  was  in  bankrupt  circumstances,  and 
had  covered  his  estate  with  heritable  securities.^ 

Second,  A  lessee  had  entered  into  an  agreement  with  his  lessor 
to  renounce  his  lease  at  a  particular  period,  in  consideration  of  a 
certain  suin.  Prior  to  that  period  the  lessee  became  bankrupt,  and 
conveyed  his  estates  to  trustees.  When  the  period  arrived,  the 
lessee  declared  that  lie  was  ready  to  renounce,  and  required  pay- 
ment or  security  from  the  trustees  in  terms  of  the  agreement. 
This  having  been  rejected,  he  sued  for  implement,  and  claimed  a 
right  to  retain  his  rents,  on  the  plea  that  the  lessor  was  indebted 
to  him  by  a  liquid  ground  of  debt  to  a  much  greater  amount  than 
the  rents  he  claimed,  as  against  the  trustees'  retention  in  extinction 
of  that  debt  which  was  contracted  prior  to  the  trust.  This  claim 
was  overruled  ;  but  the  Court  held  that  llie  lessor's  trustees  had 
assumed  the  agreement  as  beneficial  to  the  trust-estate,  and  were 
liable  for  specific  implement.  On  appeal  by  the  trustees,  the  deci- 
sion was  reversed ;  and  it  was  ruled  that  the  lessee  had  no  right 
to  insist  that  the  trustees  should  accept  of  the  renunciation  and 
pay  the  stipulated  price,  but  that  he  was  bound  to  elect  either  to 
retain  his  lease  or  rank  as  an  ordinary  creditor  under  the  trust  for 
the  price.* 

Third,  A  lessee  renounced  one  of  two  farms  to  his  landlord  on 
condition  of  being  paid  the  surplus  rents  to  be  obtained  on  a  new 
lease.  He  assigned  those  surplus  rents  to  trustees,  who  paid  to 
the  landlord  the  arrears  of  rent  for  the  farm,  and  intimated  the 

'  [Pendreigh's  It.  v.  Dewar,  IB  July        ■Feirier.&c  v.  Hector,  28  June  1819, 

1871,  S  Macph.  1037.]  n.r.  in  G.  of  S.;  H.  of  L.  24  Msf,  1888, 1 

■  Jamiesonv.Thomeoii,  11  Dec  1830,  S.  App.  159. 
F.C.  107,  9  S.  168. 
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assignation  to  him.  It  was  held  that  the  lessor  could  not  retain 
the  surplus  rents  in  payment  of  arrears  due  on  account  of  the  other 
farm.^ 

Fourth^  The  creditors  of  a  tenant  sequestrated  under  the  Bank- 
rupt Statute  then  in  force,  agreed  that  the  landlord  should  have  a 
preference  over  the  effects  hypothecated  to  him  for  his  rent  on 
allowing  the  creditors  to  dispose  of  them.  In  a  summary  complaint 
against  the  trustee  it  was  alleged  that  sufficient  funds  had  been 
realised,  but  had  been  paid  away  by  him.  The  transaction  was  held 
to  be  good,  and  such  as  the  landlord  was  entitled  to  enforce  sum- 
marily against  the  successor  of  the  trustee  with  whom  it  [578]  had 
been  made ;  but  a  remit  was  made  to  ascertain  whether  there  were 
free  proceeds.' 

Fifthy  A  lessee  having  fallen  much  into  arrear,  the  lessor 
obtained  a  declarator  of  irritancy  and  decree  of  removing.  On  the 
lessee's  removal  the  lessor  retained  possession  of  a  thrashing-mill 
and  other  effects,  on  an  alleged  agreement  in  satisfaction  of  arrears. 
The  lessor  sold  the  thrashing-mill  to  the  succeeding  tenant,  who 
used  it  for  several  years  without  challenge,  and  repaired  it  at  con- 
siderable expense.  A  creditor  of  the  first  lessee  having  afterwards 
poinded  it,  a  competition  arose  between  him  on  the  one  part,  and 
the  lessor  and  second  lessee  on  the  other.  It  was  held  that  the 
presumption  of  ownership  in  favour  of  the  second  lessee  not  having 
been  elided  by  any  proof  or  presumption  on  the  part  of  the  poinder 
in  favour  of  the  first  lessee,  the  poinder  was  not  entitled  to  proceed 
with  his  diligence.' 

Sixths  During  the  currency  of  a  lease  a  landlord  granted  to  a 
tenant  a  letter  agreeing  to  allow  him  a  sum  at  the  expiration  in 
consideration  of  meliorations  made  or  to  be  made  by  him.  It  was 
held  that  the  tenant  had  no  right  of  retention  of  rent,  or  right  of 
preference  in  a  question  with  either  the  heritable  or  personal 
creditors  of  the  landlord.* 

And  Seventh^  An  estate  was  leased  for  ninety-nine  years  at  a 
certain  rent.  The  lessee  afterwards  became  a  creditor  of  the  land- 
lord to  a  large  amount.     A  portion  of  his  debt  was  heritably 

^  Stevenson's  Trs.  v.  M.  of  Tweeddale,  have  fallen  aside.    A  tack  binds  a  land- 

7  Feb.  1823,  2  S.  191.  lord  to  allow  the  tenant  certain  sums  if 

^  Davidson  v.  Falconer,  14  Dec  1826,.  expended  on  erection  of  certain  build- 

6  S.  131.  ings.    The  tenant  contracts  for  build- 

'  Sharpe  o.  Smith,  16  Nov.  1832,  11  ings  at  a  greater  cost,  which  are  erected, 

S.  38.  and  the  tenant  fails. — Found  that  the 

*  Turner  v,  Nicolson,  6  March  1836,  builder  (contractor)  has  no  claim  against 

13  S.  633, 7  Jur.  311.    Baron  Hume,  in  the  landlord  beyond  the  limited  sum, 

bis  Decis.  858,  thus  mentions  the  case  even  although  his  agent  had  attended  a 

of   Tumbull    V.  M'Dowall,    19    June  meeting  between  the  tenant  and  the 

1812: — "  1  find  a  note,  as  follows,  in  my  contractor  for  adjusting  the  plan  of  the 

l>ook  respecting  this  case;  the  papers  bmldings." 
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secured  over  the  estate  by  a  bond  which  expressly  entitled  him  to 
retain  the  rente.  His  other  debts  were  secured  by  adjudication. 
On  the  bankruptcy  of  the  landlord  the  lessee  contended  that  he 
was  entitled  to  retain  the  rent,  in  the  first  place,  to  pay  the  interest 
of  the  whole  of  the  debts  due  to  him,  and  then  to  extinguish  the 
principal.  The  Court  of  Session  held  that  he  was  entitled  to  retain 
the  rents  for  the  payment  of  the  interest,  and  for  that  portion  of 
the  principal  sum  secured  by  the  heritable  bond,  but  not  for  the 
other  debts,  which  were  constituted  by  adjudication.  But  the 
judgment  was  reversed  on  appeal ;  and  it  was  held  that  the  lessee 
was  entitled  to  retain  and  impute  the  rents,  in  the  first  place,  to 
pay  the  interest,  and,  in  the  second  place,  the  principal  of  the 
whole  debts  due  to  him,  as  being  preferable  to  those  of  the  other 
creditors.* 

[579]  First,  A  landlord  took  out  a  sequestration  against  his  Art  2.-- 
tenant.    Instead  of  selling  under  a  judicial  warrant,  he  rouped,  on  J^w*^ 
with  consent  of  the  tenant,  to  an  extent  exceeding  the  arrears  gJJ^ 
covered  by  the  hypothec,  but  not  so  much  as  to  extinguish  the 
whole  arrears.     Bills  were  taken  for  the  effects  rouped,  payable  to 
the  landlord,  conformably  with  articles  of  roup.    On  the  same  day 
a  quantity  of  manure  belonging  to  the  tenant  was  sold,  but  not  by 
public  roup;  and  no  bill  was  taken  for  the  price.    A  creditor  of  the 
tenant,  who  afterwards  arrested  the  price,  was  preferred  to  the  land- 
lord, because  the  manure  had  not  been  transferred  to  him,  so  as  to 
entitle  him  to  a  preference  over  the  creditor's  diligence.^ 

Second^  In  a  conjoined  process  of  sequestration  by  a  lessor  and 
poinding  by  the  lessee's  creditors,  the  lessor  unsuccessfully  resisted 
certain  claims  of  compensation  by  the  lessee,  but  omitted  to  state 
one  plea  which  would  have  been  available.  Having  allowed  the 
fund  in  medio  to  be  distributed  among  the  creditors,  it  was  held 
that  he  was  not  entitled  to  reduce  the  decree  on  the  ground  of  the 
plea  so  omitted.' 

Thirds  A  creditor  who  had  arrested  rents  consented  that  the 
tenant  should  pay  out  of  them  the  monies  necessary  to  enable  the 
common  debtor  to  obtain  an  entry  from  the  superior,  but  required 
him  to  retain  the  subsequent  rents  in  liquidation.  A  ranking  and 
sale  of  the  property  having  been  sued,  the  tenant  paid  the  subse- 
quent rents  to  the  judicial  factor,  under  a  guarantee  to  repay  them, 
and  raised  a  multiplepoinding  as  to  those  of  one  half-year.    The 

1  Campbell  v.  Wekh,  11  May  1786,  3        *  Campbell  v.  Brown,  11  Jan.  1831,  9 
Paton'B  App.  Cases,  32.  S.  258. 

>  Deas  V.  IValker,  9  Maich  1830, 8  S. 
670, 2  D.  and  A.  368. 
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No.  I. 

AGRICULTURAL  LEASE. 

It  18  OONTBAOTBD,  AGREED,  and  ENDED  between  the  parties  following,  viz.,  CIaom  of 
A  B,  heritable  proprietor  of  the  lands  and  others  after  mentioned,  on  the  ^  ^' 
one  part,  and  C  D,  tenant  in  E,  on  the  other  part,  in  manner  following : — 
That  is  to  sat,  the  said  A  B,  in  consideration  of  the  rent  and  other  obli- 
gations  hereafter   mentioned,  hereby  sets,   and  in  tack   and   assedation 
LETS,  to  the  said  C  D  and  his  heirs,  whether  by  law  or  destination,  ex- 
cluding assignees  and  subtenants,  legal  or  conventional,  except  in  the  event 
hereinafter  specified,  All  and  Whole  the  lands  and  farm  of  F,  as  at  present 
possessed  by  G  H,  lying  in  the  parish  of  I,  and  county  of  K,  and  that  for 
the  space  of  nineteen  years  from  and  after  the  said  C  D's  entry  thereto, 
which  is  hereby  declared  to  be  on  the  26th  day  of  May,  or  the  term  of 
Whitsunday  by  the  old  style,  in  the  year  1860,  as  to  the  houses,  yards, 
grass,  and  fallow,  and  at  the  separation  of  the  corn  crop  from  the  ground  in 
that  year  as  to  the  land  in  com :  Reserving  liberty  to  the  said  A  B,  his  heirs  Heserra- 
and  assignees,  to  search  for,  work,  and  carry  away,  all  metals  or  minerals,  ij^Xrd. 
and  marl,  that  may  be  found  in  or  upon  the  said  lands ;  also  to  excamb 
with  the  conterminous  proprietors  such  parts  thereof  as  may  be  necessary 
for  strengthening  the  boundaries  and  fences ;  also  to  plant  trees  in  situa- 
tions unfit  for  tillage  to  the  extent  of  acres,  the  said 
A  B  and  his  foresaids  inclosing  the  same  by  a  proper  fence,  and  allowing 
a  deduction  £rom  the  rent  for  the  ground  so  planted ;  also  to  alter  the  pre- 
sent farm  roads  and  make  new  ones,  a  sufficient  fence  being  erected  by  them 
on  either  side  of  such  roads ;  also  to  hunt,  shoot,  and  fish  upon  the  said 
lands,  by  themselves  or  others  having  their  authority ;  and  also  free  access 
to  cut  and  carry  away  the  trees  already  upon  the  said  farm,  or  such  as  may 
be  planted  thereon,  and  for  inspecting  the  culture  and  condition  of  the  pre- 
mises, and  the  works  that  may  be  carrying  on  in  virtue  of  these  reservations : 
But  declaring  that  the  said  A  B  and  his  foresaids  shall  pay  to  the  said  Dimaga  to 
C  D  and  his  foresaids  whatever  loss  or  damage  they  may  at  any  time  suffer  ^^'^'"^ 
in  the  exercise  of  the  powers  hereby  reserved,  as  the  same  shall  be  ascer- 
tained by  arbiters  to  be  hereinafter  appointed:  With  and  under  which 
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WiRu-      [5941  Teseiratioiis  the  said  A  B,  and  his  heirs  and  successors,  bind  and  obliob 
^  themselves  to  warrant  this  tack  to  the  said  G  D  and  his  foresaids,  at  all 

HooMi  ind  hands  and  against  all  mortals,  as  law  will :  And  whbreas  the  said  G  H,  the 
present  tenant  of  the  lands  hereby  let,  is  bound  to  leave  the  houses  and 
fences  in  sufficient  tenantable  and  habitable  repair,  or  to  pay  such  a  sum  as 
may  be  necessary  to  put  them  into  that  state  at  his  removal  therefrom  on 
the  said  26th  day  of  May  1860,  as  the  same  shall  be  ascertained  by  trades- 
men to  be  mutually  appointed  for  that  purpose,  therefore  the  said  A  B  and 
his  foresaids,  in  the  event  of  a  sum  being  found  to  be  due  by  the  said  G-  H 
on  that  account,  hereby  bind  and  obligb  themselves  to  pay  over  the  same 
to  the  said  C  D  or  his  foresaids,  or  to  the  tradesmen  that  may  be  employed 
by  them,  upon  the  necessary  repairs  being  so  executed  under  their  own 
direction :  And  fubthbr,  in  respect  the  houses  and  fences  now  upon  the 
premises  are  not,  or  may  not  be,  sufficient  during  the  subsistence  of  this 
lease,  the  said  A  B  binds  and  obligbs  himself  and  his  foresaids  to  allow  to 
the  said  G  D  and  his  foresaids  any  sum  that  may  be  required  for  altering 
or  renewing  the  houses  and  fences,  not  exceeding  in  all  one  year's  rent» 
upon  evidence  of  the  same,  or  any  part  thereof,  having  been  expended  by 
the  said  G  D  and  his  foresaids  within  six  years  after  the  commencement  of 
this  lease,  and  that  at  the  term  of  Whitsunday  or  Martinmas  next  ensuing 
the  said  outlay;  Provided  always  that  the  outlay  to  be  thus  incurred  shall 
have  been  previously  approved  of  by  the  said  A  B  or  his  foresaids,  or  hy 
the  arbiters  to  be  hereinafter  appointed ;  or  otherwise,  the  said  C  D  and 
his  foresaids  shall  pay  legal  interest  on  the  sum  so  expended  from  the  term 
at  which  it  has  been  allowed  to  them,  and  thereafter  along  with  the  rent 
Bent  cUose.  during  the  remaining  years  of  this  lease :  Fob  which  oauses,  and  on  the 
other  part,  the  said  C  D  binds  and  obliges  himself,  his  heirs,  executors,  and 
successors,  to  pay  to  the  said  A  B,  his  heirs,  executors,  and  assignees,  or  to 
his  or  their  factor  or  agent,  at  his  or  their  usual  place  of  abode,  or  elsewhere 
within  the  said  county  of  K,  the  sum  of  of  yearly  rent  for  the  pre- 

mises hereby  let,  and  that  at  two  terms  in  the  year,  Candlemas  and  Lammas, 
by  equal  portions,  beginning  the  first  term's  payment  thereof  at  Candlemas, 
and  the  second  term's  payment  at  Lammas,  both  in  the  year  1862,  in  full 
of  the  rent  of  the  first  year's  possession  of  the  houses  and  grass  lands,  and 
for  crop  1861,  and  so  forth  yearly  and  termly  thereafter  during  all  the 
years  of  this  lease,  with  one-fifth  part  more  of  liquidate  penalty  for  each 
term's  failure,  together  with  legal  interest  during  the  not  payment  thereof: 
Obligation  And  with  regard  to  the  houses  and  fences  on  the  premises  hereby  let,  or 
^™"^^  that  may  be  erected  thereon,  the  said  C  D  binds  and  obuges  himself  and  his 
serve  hoases  foresaids  to  maintain  them  in  good  and  sufficient  repair  during  the  currency 
of  this  lease,  the  fences  around  the  plantations  excepted,  which  are  to  be 
kept  in  repair  by  the  said  A  B  and  his  foresaids,  and  so  to  leave  them  at 
the  expiration  thereof,  or  at  his  or  their  removal  there&om,  but  without 
prejudice  to  such  of  the  old  houses  and  fences  being  pulled  down,  their  site 
being  in  that  case  properly  cleared,  as  may  be  rendered  unnecessary  by  the 
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oiew  erections,  towards  which  the  materials  shall  be  applied  as  far  as  they 
are  suitable ;  also  to  insure  the  houses  against  fire  to  the  extent  of  £  To  iiumre. 

at  the  least,  and  exhibit,  when  called  upon,  receipts  for  the  premiums 
payable  therefor,  which  sum,  or  whatever  parts  thereof  may  be  at  any  time 
£595]  claimable  from  the  insurance  office,  shall  be  applied  towards  the  repairing 
or  rebuilding  of  the  houses  burned  down  or  damaged,  the  said  C  D  and  his 
foresaids  being  bound  to  disburse  what  further  sum,  if  any,  may  be  neces- 
sary in  implement  of  the  preceding  obligation,  without  any  claim  whatever 
against  the  said  A  B  and  his  foresaids :  And  with  respect  to  the  gultiva-  Galtivation 
TiON  and  MANAGEMENT  of  the  lands  hereby  let,  it  is  agreed,   Iwo,  That  ^mi""**^^ 
during  no  part  of  this  lease  shall  wheat,  barley,  oats,  rye,  or  other  white 
com  crops  be  taken  from  the  same  field  for  two  years  in  succession,  nor 
wheat  or  rye  from  the  same  field  more  than  twice  in  six  years ;  nor  shall 
any  straw,  hay  from  natural  grasses,  or  dung,  the  produce  of  the  farm,  be 
ever  carried  off  the  same ;  2(2o,  That  during  the  first  fourteen  years  of  this 
lease,  at  least  one-sixth  of  the  land  in  tillage,  including  what  was  sown  to 
grass  with  the  immediately  preceding  crop,  shall  be  in  plain  fallow  or  tur- 
nips every  year,  and  be  sown  with  grass  seeds  along  with  the  first  com  crop 
thereafter,  all  the  land  kept  in  tillage  to  be  so  cultivated  in  rotation  j  3^to, 
That  during  the  last  five  years  of  this  lease  no  hay  of  any  kind  shall  be  Hay. 
carried  off  the  farm,  and  at  least  one-fifth  of  the  land  in  tillage,  and  every 
part  of  it  in  its  turn,  shaU  be  under  plain  fallow  or  turnips  every  year,  and  Fallow  and 
be  sown  with  grass  seeds  along  with  the  following  com  crop ;  and  as  the       ^'' 
said  A  B  and  his  foresaids,  or  the  succeeding  tenant,  shall  furnish  or  pay 
for  the  grass  seeds  to  be  sown  with  the  last  crop  but  one,  as  well  as  with  Grass  seeds, 
the  last  or  awaygoing  crop,  the  said  C  B  and  his  foresaids  shall  be  bound 
to  preserve  the  young  grasses  from  the  time  of  the  separation  of  the  com 
-crop  tiU  his  or  their  removal  at  the  Whitsunday  ensuing,  without  allowing 
any  stock  to  pasture  upon  or  tread  down  the  same ;  and  also  to  allow  the 
landlord  or  incoming  tenant  to  enter  to  the  portion  of  the  farm  to  be  left 
for  fallow,  which  shall  not  be  less  than  one-fifth  of  the  arable  land,  at  any 
time  after  the  term  of  Martinmas  preceding  his  removal ;  4to,  That  the  Dung, 
whole  of  the  dung  not  applied,  whether  made  from  the  last  crop  but  one, 
or  from  preceding  crops,  and  also  what  straw  may  be  on  the  farm  at  the  re- 
moval of  C  D  or  his  foresaids  from  the  houses,  shall  be  left  for  the  landlord 
or  the  incoming  tenant,  and  be  paid  for  according  to  their  fedr  value  as 
between  strangers ;  5to,  That  the  last  crop,  com  and  straw,  shall  in  like  Waygoing 
manner  be  taken  by  the  landlord  or  incoming  tenant  at  a  valuation,  as  soon  ^^' 
as  it  is  ready  to  be  reaped,  and  the  price  thereof,  as  well  as  of  the  dung  and 
straw  mentioned  in  the  preceding  article,  shall  be  paid,  under  deduction  of 
the  last  year's  rent,  and  any  claim  for  repairs  or  otherwise  against  the 
tenant,  to  the  said  C  D  or  his  foresaids,  at  Candlemas  and  Whitsunday 
ensuing,  by  equal  portions.     And-  whe&bas  it  may  happen  that  upon  the  Death  of 
^eath  of  the  said  C  D  during  the  subsistence  of  this  lease,  his  heir,  whether  ^^""^ 
by  law  or  destination,  may  be  a  minor,  or  engaged  in  another  profession  or 
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tnde,  it  is  hereby  proYided,  that  upon  a  requisition  made  by  the  said  heir,, 
or  his  tutors  or  curators,  within  three  months  after  the  death  of  the  said  C  D, 
the  said  A  B  and  his  foresaids  shall  be  bound,  within  a  year  after  such 
requisition,  to  let  the  said  farm  to  another  tenant,  allowing  to  the  said  heir 
two-thirds  of  the  advanced  rent,  if  any,  that  may  be  got  for  the  same  upon 
a  nineteen  years'  lease,  and  that  during  the  remainder  of  this  lease ;  other> 
wise  the  said  heir,  or  his  tutors  and  curators,  shall  be  at  liberty  to  assign 
Clanw  of  this  lease  or  subset  the  farm  for  that  period :  And  in  order  that  all  [596] 
re  eraio«.  qi^^g^ons  which  may  arise  between  them  may  be  settled  in  an  amicable  i^an- 
ner,  the  said  parties  do  hereby  nominate  and  appoint 
and  ,  as  arbiters  for 

that  purpose,  with  power  to  the  said  arbiters  to  choose  a  third  person  as 
OTersman ;  and  to  the  decision  of  the  said  arbiters  and  oYersman  all  such 
questions,  disputes,  and  differences,  are  hereby  submitted  and  referred 
accordingly,  with  power  to  any  two  of  them,  on  the  death  of  one  of  their 
number,  or  his  declining  to  act,  to  name  another  to  supply  his  place,  and 
also  to  call  in  the  aid  of  tradesmen  and  others  whom  they  may  find  it  neces- 
sary to  consult ;  and  also  with  power  to  the  said  arbiters  and  oversman,  or 
a  majority  of  them,  to  give  forth  and  pronounce  interim  or  final  decrees- 
arbitral  from  time  to  time,  which  the  said  parties  hereby  bind  and  oblige 
themselves  and  their  foresaids  to  implement  and  fulfil,  under  the  penalty 
after-mentioned:  Eesebvino,  nevertheless,  to  the  said  A  B  and  his  fore- 
saids his  and  their  right  of  hypothec,  and  all  other  rights  which  belong  to 
Obligition  a  landlord  by  the  law  of  Scotland :  And  the  said  G  D  binds  and  obliges 
himself  and  his  foresaids  to  flit  and  remove  themselves  and  families,  ser- 
vants, and  effects,  from  the  possession  of  the  premises  at  the  expiration  of 
this  lease,  without  warning  or  process  of  removing ;  and  if  they  fail  so  to  do 
they  shall  be  liable  in  payment  of  £  sterling  of  yearly  rent  for 

each  year's  possession  they  shaU  enter  upon  after  this  lease  has  expired, 
without  prejudice  always  to  the  said  A  B  or  his  foresaids  insisting  against 
them  in  a  summary  removing  and  ejection  in  due  course  of  law:  And 
Penalty  for  LA8TLT,  the  Said  parties  bind  and  oblige  themselves  and  their  foresaids  to 
fOTmauce.  Perform  their  respective  parts  of  the  premises  to  each  other,  under  the 
penalty  of  £  ,  to  be  paid  by  the  party  failing  to  the  party  performing 

or  willing  to  perform,  over  and  above  performance.  And  they  consent  to 
?^Siitr»-  the  registration  hereof  in  the  Books  of  Council  and  Session,  or  other 
Judges'  books  competent,  that  letters  of  homing  on  six  days'  charge,  and 
all  other  execution  competent,  may  follow  on  a  decree  to  be  interponed 
hereto  in  common  form ;  and  for  that  purpose  they  constitute 

their  procurators.    In  witness  whereof,  these  presents,  written  on  this  and 
the  preceding  pages  of  stamped  paper,  by  ,  are 

subscribed  by  the  said  parties  at  ,  the  day  of 

18     years,  before  these  witnesses,  ,  and  » 
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No.  IL 

AGRICULTURAL  LEASE  WITH  A  GRAIN  RENT. 

It  18  OONTRAOTBD  AND  AORBED  between  A  B,  heritable  proprietor  of  the 
lands  and  otheis  after-mentioned,  upon  the  one  part,  and  C  D,  tenant  at  F, 
upon  the  other  part,  in  manner  following : — ^That  is  to  bat,  the  said  A  B,  in 
consideration  of  the  tack-duty  and  other  prestations  after  specified,  has  set, 
and  hereby  sets,  and  in  tack  and  assedation  lets,  to  the  said  C  D  and  his 
heirs,  but  secluding  assignees  and  subtenants,  legal  and  conventional,  of 
every  description,  and  under  the  conditions  and  reservations  after  expressed, 
[597]  All  and  Whole  the  lands  and  farm  of  G,  with  the  houses,  yards,  parts, 
pendicles,  and  pertinents,  all  as  presently  possessed  by  ,  all  lying  [c2e- 

scrthe  the  farm],  and  that  for  the  space  of  21  years  from  and  after  Whitsun- 
day 18 —  as  to  the  houses,  stables,  byres,  and  grass,  and  the  separation  of 
the  crop  thereafter  as  to  the  arable  lands,  and  as  to  the  bams  at  Lammas 
18 — ;  at  which  respective  periods  the  said  C  D's  entry  to  the  premises  in 
virtue  hereof  is  hereby  declared  to  have  commenced :  But  reserving  always  Beserra- 
to  the  proprietor  and  his  successors  power  and  liberty  to  resume  possession  ^^^ 
of  such  part  or  parts  of  the  said  lands  as  he  or  they  may  require  for  planting 
to  the  extent  in  all  of  acres,  and  for  which  ground  so  taken  off  the 

said  C  D  and  his  foresaids  are  to  have  an  annual  deduction  from  the  rent 
after-mentioned,  according  to  the  valuation  of  arbiters  mutually  chosen : 
Reserving  also  the  whole  coal,  lime,  freestone,  marl^  and  other  metals, 
minerals,  and  fossils  within  the  whole  of  the  said  lands,  and  power  to  work 
and  carry  away  the  same,  and  do  everything  requisite  for  that  purpose ;  the 
proprietor  and  his  foresaids  satisf3ring  the  said  C  D  and  his  foresaids  for  the 
damage  thereby  done  to  the  surface  of  the  land,  as  the  same  shall  be  deter- 
mined  by  persons  mutually  chosen.  And  to  encourage  the  said  G  D  in  Dedmetioiis 
improving  the  said  lands  by  drainage,  the  said  A  B  agrees  to  allow  him  a  |^  i,^ 
deduction  from  the  rent  of  each  of  the  first  four  years  of  £  ,  on  his  ^^ombL 

producing  vouchers  that  he  has  expended  to  that  extent  in  the  purchase  of 
drain-tiles :  As  also  to  allow  him  a  further  deduction  from  the  rent  of  each  of 
the  two  first  years  of  £  ,  on  his  producing  vouchers  that  he  has  expended 
to  that  extent  on  new  buildings  or  in  beneficial  alterations  on  the  present 
offices :  Which  tack,  with  and  under  the  exceptions  and  reservations  before  Wamn- 
specified,  the  said  A  B  binds  and  obliges  himself  and  the  heirs  succeeding 
to  him  in  the  said  lands  to  warrant  to  the  said  C  D  and  his  foresaids  at  all 
hands :  For  which  causes,  and  on  the  other  part,  the  said  C  D  binds  and  Bent  dauMw 
OBLIGES  himself,  his  heirs  and  successors,  to  content  and  pay  to  the  said  A  B 
and  his  heirs,  executors,  and  successors,  or  to  their  factor  in  their  name, 
the  quantity  and  quality  of  quarters  of  wheat  in  name  of  rent  and 

tack-duty  for  the  said  lands,  the  conversion  to  be  taken  at  the  second  or 
medium  fiar  prices  for  the  county  of  C  for  the  time,  and  that  yearly  and 
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each  year  during  the  cuirency  of  this  tack,  payable  half-yearly  in  equal  pro- 
portions at  the  terms  of  Candlemas  and  Lammas,  declaring  that  the 
rents  for  the  first  year  hereof  shall  be  payable  by  equal  portions  at  the  terms- 
of  Candlemas  and  T«ammas  in  the  year  18 — ,  and  so  forth  yearly  and  termly 
during  the  continuance  of  this  tack,  with  a  one-fifth  part  more  of  each 
term's  payment  from  the  time  the  same  falls  due  until  payment :  But  pro- 
viding AKD  DBCLARiNO  that  the  grain  rent  hereby  stipulated  to  be  paid  by 
the  said  C  D  and  his  foresaids  for  the  said  lands  shall  never,  in  reckoning, 
the  commuted  value  thereof,  be  taken  at  a  higher  rate  per  quarter  than 
shillings,  it  being  intended  as  a  maximum  beyond  which  the  quarter  of 
ICanage-      wheat  shall  never  be  reckoned :  And  that,  with  regard  to  the  management 
of  the  said  lands,  it  is  hereby  stipulated  and  agreed  that  the  same  shall  be 
laboured,  cropped,  and  manured  in  all  respects  agreeably  to  the  rules  of  good 
husbandry,  and  particularly  without  prejudice  to  the  generality  of  this 
clause,  that  not  less  than  one-sixth  part  of  the  whole  lands  shall  be  yearly 
in  grass,  and  that  of  the  remainder  of  the  said  lands,  or  of  that  part  which  may 
[598]  be  in  tillage,  not  less  than  one-fifth  part  shall  be  yearly  in  summer  fallow 
turnips,  or  potatoes,  well  and  sufficiently  manured ;  and  that  no  two  crops  of 
white  com  shall  follow  one  another  in  succession,  but  that  a  summer  fallow, 
turnips,  or  potatoes,  sown  grass,  beans,  or  other  green  crop,  shall  intervene ;. 
as  also  all  the  land  sown  off  with  grass  seeds  shall  be  sown  with  the  first 
crop  after  fallow  or  green  crop,  manured  as  aforesaid,  and  that  with  a  suffi- 
cient quantity  of  good  clover  and  rye-grass  seeds :  And  the  said  C  D  binds 
and  OBLIGES  himself  and  his  foresaids,  in  the  last  year  but  one  of  the  lease 
to  sow  with  clover  and  rye-grass  seeds,  at  a  proper  season,  such  part  of  the 
said  lands  as  may  have  been  in  summer  fallow,  turnips,  or  potatoes,  and 
properly  dressed  and  manured  in  the  preceding  year,  the  same  being  not  le8& 
than  one-sixth  part  of  the  whole  lands  hereby  let  as  aforesaid,  the  said  C  D 
or  his  foresaids  harrowing  or  rolling  the  same  in  a  proper  manner  without 
charge,  but  receiving  payment  for  the  seeds  sown  from  the  proprietor  or  in- 
coming tenant,  he  or  they  having  power  to  pasture  with  their  sheep  one-third 
part  of  the  lands  so  sown  off  until  the  Whitsunday  of  their  removal  from  the 
same,  but  to  give  possession  of  the  remainder  to  the  proprietor  or  incoming 
tenant  as  soon  as  the  com  crop  is  off  the  ground :  And  in  the  last  year  of 
this  lease  the  proprietor  or  incoming  tenant  shaU  have  power  to  sow  grass 
seeds  at  a  proper  season,  with  such  part  of  the  awaygoing  crop  as  may  have 
been  summer  fallow,  turnips,  or  potatoes  in  the  preceding  year,  the  said  C  I> 
and  his  aforesaids  being  paid  for  harrowing  or  rolling  the  same,  and  for  any 
damage  or  injury  done  thereby,  as  the  same  shall  be  awarded  by  neutral  meik 
mutually  chosen :  And  further,  the  said  C  D  or  his  foresaids  shall  in  the 
last  year  of  this  lease  leave  to  the  proprietor  or  incoming  tenant  land  for 
fallow  equal  to  one-fifth  part  of  the  lands  which  shall  be  in  tillage  that  year,, 
and  which  fallow  being  in  entire  fields  as  far  as  possible,  the  proprietor  or 
entering  tenant  shall  have  full  power  to  enter  to  and  plough  on  the  1st  of 
March  preceding  the  said  C  D's  removal,  and  for  which  fallow  the  said  C  I> 
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is  to  be  entitled  to  such  allawance  aa  may  be  ascertained  by  peraons  mutnally 
chosen :  And  further,  the  eaid  C  D  binds  and  obliobs  hims       to  maintaia  Uiintea- 
and  uphold  the  whole  houses  and  fences,  with  any  houaea  to  be  built  or  hmueg,  Ac. 
fences  made,  in  good  and  sufficient  condition,  and  to  leave  them  in  the  Bame 
state  at  the  expiry  hereof,  the  said  C        and  his  foresaids  being  entitled  to 
continue  in  possession  of  two  cot-houses  and  stabling  for  horses  foi 

a  year  after  the  term  of  removal,  to  enable  him  to  thissh  and  market  the 
awaygoing  crop,  and  to  have  straw  for  the  said  hoises  and  servants'  cows ; 
And  purtheh,  the  eaid  C  D  binds  and  oblioeb  himself  and  his  foresaids  to  Stmir. 
consume  the  whole  straw  growing  yearly  on  the  said  lands  on  the  ground 
thereof,  and  to  apply  the  dung  to  manure  the  same,  and  to  leave  the  whole 
straw  of  the  last  crop  as  ateelbow ;  Abd  with  regard  to  the  dung  on  hand  and  Dung, 
unapplied  to  the  awaygoing  crop,  the  said  C  D  and  his  foresaids  shall  receive 
half  the  value  thereof,  and  also  for  such  part  of  the  straw  of  the  penult  crop 
as  may  be  on  hand,  according  to  its  value  if  converted  into  dung,  from  the 
proprietor  or  entering  tenant,  as  the  same  shall  be  ascertained  by  arbiters 
mutually  chosen  :  And  it  is  PDbther  specially  agreed,  that  in  case  the  said  Additkoil 
C  D  or  his  foresaids  shall  alter  the  mode  of  management  and  culture  hereby  ^jobi^ 
prescribed,  or  deviate  therefrom  in  any  respect,  he  binim  aud  obliobb  himself 
and  them  to  pay  to  the  proprietor  a  quarter  of  wheat  of  additional  rent,  con- 
vertible [599]  and  payable  as  aforesaid,  for  each  and  every  acre  cultivated, 
employed,  or  managed  contrary  to  or  in  a  manner  difierent  from  the  plan  of 
management  above  prescribed,  unless  he  shall  have  received  the  express 
consent  of  the  proprietor  thereto  in  writing,  and  that  yearly  and  each  year 
while  such  alteration  or  departure  from  the  prescribed  mode  of  management 
is  observed ;  and  which  additional  rent  shall  nowise  be  considered  as  a  pen- 
alty,  but  as  a  consideration  for  the  advantage  which  the  tenant  may  promise 
himself  by  adopting  a  different  system  of  management,  and  as  a  fair  com- 
pensation for  the  injury  which  the  proprietor  or  his  foresaids  may  sustain, 
hut  without  prejudice,  nevertheless,  to  him  or  them  insisting  for  specific  per- 
formance on  the  part  of  the  tenant  and  his  foresaids  of  the  mods  of  manage- 
ment and  system  of  rotation  hereby  established,  as  they  shall  see  cause ;  Ann  obUgitjoa 
THE  SAID  C  D  B1SD8  and  oblioes  himself  and  his  foresaids  to  flit  and  remove  "^  '™"'t«. 
himself,  wife,  children,  servants,  goods,  gear,  and  effectA  at  the  expiration  of 
this  tack,  and  that  without  any  previous  warning  or  process  of  removing  to  be 
used  for  that  effect :  And  both  Parties  bind  and  obliqb  themselves  and  their 
foresaids  to  implement  their  respective  parts  of  the  premises  to  each  other, 
under  the  penalty  of  £  sterling,  to  be  paid  by  the  party  failing  to  the 

party  observing  or  willing  to  observe  the  same,  over  and  above  perfom 
And  they  consent,  &c. 
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No.  III. 

AQRICULTUBAL  LEASE  WITH  A  RENT  PARTLY  IN  MONEY 

AND  PARTLY  IN  GRAIN. 

It  18  CONTRACTED,  AGREED,  and  ENDED  between  A  B,  heritable  proprietor 
of  the  lands  and  others  after  mentioned,  on  the  one  part,  and  C  D,  residing 
at  ,  and  £  F,  residing  at  ,  on  the  other  part,  in  manner 

GUoM  of  following : — That  is  to  sat,  the  said  A  B  has  set,  and  in  consideration  of 
**'  the  tack-duty  and  other  prestations  after  specified,  hereby  sets,  and  in 
tack  and  assedation  lets  to  the  said  C  D  and  his  heirs,  the  eldest  heir- 
female  always  succeeding  without  division,  and  excluding  assignees  and 
subtenants,  legal  and  conventional,  declaring  that  under  the  grant  to  heirs 
the  said  C  D,  in  case  of  his  death,  is  to  have  power  to  give  the  benefit  of 
the  present  lease  to  any  person  he  shall  choose  in  preference  to  his  heir-at- 
law,  but  under  this  express  provision,  that  the  whole  stocking  of  the  farm 
shall  always  remain  with  and  be  the  property  of  the  tenant  in  possession 
to  the  effect  of  being  subject  to  the  landlord's  hypothec — the  lands  and 
farm  of  containing  acres  roods  falls, 

measure  or  thereby,  lying  in  the  parish  of  and  county  of 

,  and  that  for  the  space  of  nineteen  years  from  and  after  his 
entry  thereto,  which  is  hereby  declared  to  have  been  the  term  of  Martinmas 
18 — ,  except  as  to  the  bam  and  stabling  for  horses,  and  some  of  the  cot- 
houses,  as  to  which  his  entry  is  declared  to  have  been  at  Whitsunday 
18 — ,  and  from  thenceforth  to  be  peaceably  occupied  and  possessed  by  the 
said  G  D  and  his  foresaids  during  the  whole  space  above  mentioned: 
Powers  Reserving  always  to  the  said  A  B,  his  heirs  and  successors,  power  to  work 
lessor.  [600]  and  carry  away  metals  and  minerals  of  all  kinds  within  the  said  lands, 
the  said  C  D  and  his  foresaids  being  entitled  to  surface  damage  for  the  same 
from  the  said  A  B  or  his  foi-esaids,  to  be  ascertained  by  arbitration  of 
neutral  men  mutually  chosen;  also  power  of  access  at  all  times  to  the 
plantations ;  also  power  to  cut  and  carry  away  wood  without  being  liable  to 
damage,  care  being  always  taken  not  to  injuro  the  growing  crops ;  also 
power  to  inclose  and  subdivide  the  said  lands,  and  plant  and  inclose  in  a 
substantial  manner  such  portions  thereof  as  he  shall  think  proper,  not 
exceeding  acres,  the  deduction  of  the  rent  of  the  ground  so  taken 

off  to  be  settled  by  arbitration  of  neutral  men  mutually  chosen  ;  also  with 
power  to  adjust  boundaries  with  neighbouring  proprietors  or  tenants,  or  to 
exchange  the  whole  or  part  of  the  said  lands  for  other  lands  in  the  neigh- 
bourhood, the  said  C  D  receiving  an  equivalent  in  land,  or  by  deduction 
from  the  rent  after  mentioned ;  and  reserving  also  to  the  said  A  B  and  his 
foresaids  all  game  which  now  is,  or  hereafter  shall  be,  upon  the  said  lands, 
with  the  sole  privilege  of  hunting,  coursing  and  shooting  over  the  same, 
by  himself  or  others  having  his  authority  in  writing,  and  by  his  game* 
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keepers  :  And  it  is  hereby  declared  that  in  case  the  said  C  D  or  his  fore-  irrltuie^ 
eaids  shall  assign  this  tack  or  subset  the  lands,  or  become  bankrupt  during  {ng^*2^(^. 
the  currency  of  his  lease,  or  of  any  poinding  or  sequestration  of  his  or  their  timtioii,  Ac 
estate,  or  crop  and  stocking,  shall  take  place,  then,  or  in  any  of  these  cases, 
the  said  C  D  and  his  foresaids  shall,  in  the  option  of  the  landlord,  lose 
right  to  the  said  farm,  and  this  lease  shall  expire,  and  it  shall  be  in  the 
power  of  the  said  A  B  and  his  foresaids  summarily  to  eject  them  there- 
from :  Which  tack,  under  the  conditions  and  reservations  foresaid,  the  said  WAmn- 
A  B  obliges  himself  to  warrant  to  the  said  C  D  and  his  foresaids  at  all    ^ 
hands  and  against  all  deadly ;  for  which  causes,  and  on  the  other  part, 
FHmo,  I  the  said  G  D,  and  I  the  said  E  F,  as  cautioner,  surety,  and  fuU  Cwtioner. 
debtor,  with  and  for  the  said  C  D,  bind  and  obliob  ourselves,  conjunctly  Obligation 
and  severally,  and  our  respective  heirs,  executors,  and  successon,  to  stock  ^^  ^^^ 
the  said  farm  in  a  sufficient  manner,  and  to  pay  to  the  said  A  B,  his  heirs 
or  assignees,  yearly  the  sum  of  £  sterling  of  money  rent,  and 

quarters  of  oats,  to  be  computed  and  paid  in  money,  at  the  second  fiars 
prices  in  the  county  of  ,  for  the  said  lands  and  farm,  payable  in 

equal  portions  at  Candlemas  and  Whitsunday  yearly,  beginning  the  first 
term's  payment  thereof  at  the  term  of  Candlemas  last  18 — ,  and  the  next 
term's  payment  at  Whitsunday  thereafter,  and  so  forth  yearly  and  termly 
during  the  foresaid  space,  with  a  fifth  part  more  of  penalty  in  case  of 
failure ;  but  the  said  parties,  principal  and  cautioner,  bind  themselves  in 
manner  foresaid,  and  their  foresaids,  to  pay  the  last  year's  rent  at  the  time  Last  year*! 
of  removal,  whether  this  lease  shall  have  ito  natural  or  any  other  ish,  they 
being  allowed  a  discount  of  the  legal  interest  from  that  time  until  the 
terms  at  which  the  rents  would  be  payable  respectively ;  also  the  said  C  D 
binds  himself  to  pay  statute  labour  money,  schoolmaster^s  salary,  poor's  rates, 
and  all  other  public  burdens  exigible  by  law  :  Secundo,  The  said  C  D  obliges  Beaidenoe. 
himself,  and  the  person  or  persons  who  shall  succeed  him  in  the  said  lease, 
to  reside  constantly  upon  the  said  farm  during  the  continuance  of  the  said 
tack ;  or  in  failure  of  so  doing,  the  said  C  D  and  E  F  bind  and  oblige 
themselves,  conjunctly  and  severally,  and  their  respective  foresaids,  to  pay 
[601]  to  the  said  A  B  or  his  foresaids  yearly  £  sterling  for  rent  of 

the  same  in  place  of  the  rent  before  specified,  and  that  by  equal  portions  at 
the  terms  aforesaid,  which  shall  be  wholly  considered  as  pactional  and  not 
penal  rent:  Tertio,  The  said  C  D  binds  and  obliges  himself  and  his  fore-  Manage- 
saids  to  manage  the  foresaid  lands  conform  to  the  most  approved  principles  '"^^ 
of  good  husbandry,  and  in  no  way  to  deteriorate  the  said  lands  by  over- 
cropping or  penury  of  dunging,  and  no  two  white  crops  to  be  taken  in  suc- 
cession ;  and  for  the  last  four  crops  the  said  C  D  binds  and  obugbs  himself 
and  his  foresaids  to  cultivate  the  whole  &nn  by  a  regular  rotation  of  crops, 
and  not  to  sow  more  wheat  in  any  one  year  of  the  last  four  than  he  has 
been  in  the  regular  practice  of  doing  during  its  previous  currency;  also, 
that  he  shall  never  sow  wheat  except  after  a  clean  summer  fallow,  potatoes, 
or  drilled  beans,  all  being  sufficiently  manured ;  also,  that  there  shall  be 
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OnuMieedB. 


acres  kept  and  left  in  pasture  properly  sown  up  vith  a  sufBic 
qoantity  of  artificial  grasses  for  the  last  years  of  the  lease  and 

at  removal,  the  rest  of  the  farm  being  kept  in  a  regular  rotation  of  dc 
grass,  summer  fallow,  green  and  white  crops,  the  said  A  B  and  his  foresa 
or  the  incoming  tenant,  to  have  power  to  sow  grass  seeds  with  the 
crop  upon  any  lands  hereby  let  that  may  be  thought  suitable,  the  £ 
C  D  or  his  foresaids  harrowing  or  roUing  the  same  without  compensate 
he  or  they  having  no  power  to  pasture  the  same  after  the  grain  crop  is  c 
Further,  the  said  C  D  binds  and  obliobs  himself  and  his  foresaids  to  1& 
a  fallow  break  of  acres,  lying  contiguous  or  in  whole  fields,  and  of 

medium  quality  of  the  farm,  which  shall  be  once  ploughed  by  him  or  th 
before  the  month  of  March  preceding  his  or  their  removal,  and  given  o 
to  the  incoming  tenant  by  the  term  of  Whitsunday :  Dbglarino  that  1 
rent  of  the  land  and  price  of  the  ploughing  shall  be  settled  by  arbit 
tion :  Further,  the  said  C  D  binds  and  obuoes  himself  and  bis  foresa 
to  apply  the  whole  manure  made  upon  the  farm  to  the  last  or  awaygoi 
crop,  and  what  may  be  made  after  sowing,  that  on  his  removal  to  be  giv 
to  the  said  A  B  or  incoming  tenant  at  a  valuation  of  neutral  men  mutuai 
chosen :  Further,  the  said  C  D  binds  and  obliobs  himself  and  his  fo] 
saids  to  give  stabling  for  horses  to  the  incoming  tenant  for  worki: 

the  summer  fallow,  also  cot-houses  for  servants,  and  that  at  ti 

term  of  Whitsunday  previous  to  his  removal:  Declarino  that  the  sa 
C  D  or  his  foresaids  shall  not  be  allowed  to  sell  any  straw  during  tl 
currency  of  the  lease,  and  shall  leave  the  straw  of  the  last  or  awaygoii 
crop  in  steelbow,  if  not  exceeding  stones,  which  quantity  is  to  1 

delivered  or  accounted  for  by  the  said  C  D  accordingly,  and  he  binds  an 
obliges  himself  and  his  foresaids,  in  tlie  option  of  the  landlord  or  incomii 
tenant,  to  give  the  remainder  of  the  straw,  if  exceeding  the  quantity  to  l 
so  left  in  steelbow,  or  such  part  thereof  as  shall  be  acquired,  at  a  valuation 
And  in  the  event  of  the  said  C  D  or  his  foresaids  contravening  any  pai 
of  these  articles,  the  said  C  D  and  £  F  bind  and  obliob  themselves,  coe 
junctly  and  severally,  and  their  respective  foresaids,  to  pay  to  the  saii 
A  B  and  his  foresaids  a  yearly  rent  of  pounds  sterling,  in  plac< 

of  the  rent  first  before  mentioned,  and  that  at  the  terms  above  mentioned 
which  shall  be  wholly  considered  as  pactional  and  not  penal  rent ;  Beserving 
however,  to  the  landlord  to  prevent  contravention  in  terms  of  law :  Be 
glaring  [602]  that  the  said  C  D  or  his  foresaids  shall  have  the  use  of  the 
bam  and  stabling  with  the  above  exception,  and  cot-houses  til] 

Whitsunday  following  his  removal :  Further,  that  the  said  A  B  and  his 
foresaids,  or  the  incoming  tenant,  shall  also  have  the  option  of  taking  the 
whole  of  the  outgoing  tenant's  crop  (deducting  the  value  of  the  straw  to  be 
left  in  steelbow  as  aforesaid)  at  a  valuation  by  arbitration,  due  notice  of  such 
intention  being  given  in  writing  to  the  outgoing  tenant  by  the 
day  of  previous  to  his  removal :  QtuirtOt  The  said  C  D  binds  and 

OBLIGES  himself  and  his  foresaids  to  pay  for  the  grass  seeds  sown  along 
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•with  crop  18 — ,  together  with  the  expense  of  carriage  and  sowing  the  same  • 

QuintOf  It  heing  understood  that  certain  alterations  and  repairs,  according  Altentioiui 

to  the  determination  of  the  said  A  B  and  his  architect,  are  to  he  made  upon  ^'^ '        ^' 

the  farm-steading,  the  said  C  D  binds  himself  and  his  foresaids  to  perform 

all  carriages  for  the  same  free  of  cost ;  and  the  said  G  D  farther  binds  and 

OBLIGES  himself  and  his  foresaids  to  keep  the  houses  and  offices  during 

the  currency  of  this  lease  in  good  and  sufficient  tenantable  repair,  and  to 

leave  the  same  at  the  expiration    thereof  in  like   good    order:    Sexto, 

The  said  G  D  and  his  foresaids  shaU  at  their  expense  keep  the  buildings  Insurance. 

on  the  said  farm  continually  insured  in  some  respectable  insurance  office 

in  name  of  the  landlord,  to  the  extent  of  three-fourths  of  the  estimated 

value,  as  the  same  shall  he  fixed  by  architect,  and  shall 

report  receipts  annually  at  Gandlemas :  SeptimOf  The  said  G  D  binds  and 

OBLIGES  himself  and  his  foresaids  to  keep  the  fences  on  the  said  farm  ^^^^^ 

during  the  currency  of  this  lease  in  good  and  sufficient  repair,  and  leave 

the  same  in  like  good  order :  Octavo,  The  said  G  D  binds  and  obliges  him-  Carriages 

self  and  his  foresaids  to  perform  aU  carriages  free  of  cost  in  making  drains, 

and  to  make  payment  to  the  said  A  B  and  his  foresaids  of  an  additional 

rent  of — per  centum  per  annum,  calculated  upon  a  sum  of  from  £ 

io  £  to  be  advanced  by  the  said  A  B  towards  draining  the  said 

lands  and  farm,  which  shall  be  laid  out  at  sight  of  the  landlord :  Nono^ 

The  said  G  D  binds  and  obliges  himself  and  his  foresaids  to  flit  and  Bemoying. 

remove  himself,  his  wife,  bairns,  servants,  goods,   and  gear,  forth  and 

from  the  said  possession  at  the  expiry  of  this  tack,  and  to  leave  the 

same  void  and  redd,  to  the  effect  the  said  A  B  and  his  foresaids,  or  others 

in  their  name,  may  enter  thereto  immediately  and  peaceably  possess  the 

same  in  all  time  thereafter,  and  that  without  any  previous  warning  or 

process  of  removing  to  be  used  against  them  for  that  effect  other  than  a 

charge  under  these  presents  on  the  inductee  after  mentioned :  And  lastly, 

both  parties  bind  and  oblige  themselves  and  their  foresaids  to  implement 

their  respective  parts  of  the  premises  hinc  inde  to  each  other,  under  the 

penalty  of  £  sterling,  to  be  paid  by  the  party  failing  to  the  party 

observing  or  willing  to  observe  the  same,  over  and  above  performance. 

And  they  consent,  &c.,  letters  of  homing  on  six  days'  charge,  &c. 


No.  IV. 
LEASE  OF  A  DAIRY  FARM. 

[603]  It  is  contraoted  and  agreed  on  between  the  parties  following,  viz., 
A  on  the  one  part  and  G  on  the  other  part,  in  manner  following,  vi*..  A,  ^^**** 
in  consideration  of  the  rent  and  other  obligations  after  mentioned,  hereby 
SETS,  and  in  tack  and  assedation  lets  to  the  said  G  and  his  heirs,  excluding 
assignees  and  subtenants,  legal  or  conventional,  All  and  Whole  the  lands. 
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&c.,  &c.,  lying  in  the  panah  of  and  shire  of  ,  excepting 

all  woods,  plantations,  and  planted  ground  on  or  within  the  same,  and  that 
for  the  space  of  years  from  and  after  the  tenn  of  Martinmas  18 — , 

which  is  herehy  dbclarkd  to  have  heen  the  term  of  the  said  C's.  entry  by 
Powen  re-  yirtae  hereof :  Rkseryiho  to  the  first- named  parties  and  their  heirs,  sac- 
cessors,  and  assignees,  the  powers  after  written,  all  to  be  exercised  at  their 
pleasure,  yiz..  To  search  for,  work,  and  carry  away  the  whole  coals,  metals, 
mines,  mineraLs,  clay,  and  marl,  in  and  upon  the  lands  hereby  let,  and  to 
form  and  use  tile  works  on  the  said  lands,  and  to  make  and  use  the  most 
convenient  roads  and  accesses,  and  erect  the  necessary  buildings,  and  do 
every  other  thing  in  the  said  lands  necessary  for  these  purposes ;  and  to 
plant  any  part  or  parts  of  the  said  lands,  not  exceeding  in  whole  im- 

perial acres;  and  to  make  roads  or  railways  through  the  said  farm,  for 
purposes  either  connected  or  unconnected  with  operations  on  the  said  farm  ; 
and  to  alter  the  present  farm  roads  and  make  new  ones ;  and  to  regulate 
and  alter  the  water-courses  through  the  said  lands)  and  to  straight  the 
marches,  and  excamb  with  neighbouring  proprietors  such  parts  of  the  said 
lands  as  are  necessary  for  that  purpose,  with  free  access  to  and  through  the 
said  lands  to  manage,  cut,  and  carry  away  the  woods,  plantations,  and  trees 
now  growing,  or  which  shall  hereafter  be  planted  on  or  within  the  same,  or 
on  or  within  lands  adjacent  thereto ;  and  for  inspecting  the  culture  and 
condition  of  the  premises,  and  the  work  that  may  be  going  on  in  virtue  of 
these  reservations  :    But  dbglariko  that  the  said  first-named  parties  and 
their  foresaids  shaU  be  bound  to  inclose  all  plantations,  roads,  and  railways 
Bedaetion    made  by  them :  And  declaring  that  the  said  G  and  his  foresaids  shall  be 
for^p  anting,  g^Q^g^  ^  deduction  from  the  rent  herein  stipulated  for  grounds  planted  by 
^MMgM'      virtue  of  the  foresaid  powers,  according  to  the  extent  and  value  thereof, 
and  shall  be  allowed  surface  damage,  and  aU  other  damage  they  shall  suffer 
through  the  exercise  of  the  other  powers   hereinbefore  reserved,  which 
deduction  from  rent  and  damage  shall  be  ascertained  by  two  arbiters  mutu- 
ally chosen,  or  in  case  of  difference  of  opinion,  by  an  oversman  to  be 
Gnus  seeds  named  by  them,  or  otherwise,  in  due  course  of  law :   And  r]^ervin6  to  the 
"*       ^^^'  said  first-named  parties  and  their  foresaids  in  the  last  year  of  this  lease, 
or  of  the  possession  of  the  farm  by  the  tenant  in  the  event  of  his  sooner 
removal,  power  by  themselves  or  the  incoming  tenant,  and  without  paying 
therefor,  to  sow,  liarrow  in,  and  roll  clover  and  grass  seeds,  with  the  grain 
to  be  sown  out  with  these  seeds  in  that  year  (but  without  prejudice  to  the 
obligation  after  inserted  on  the  tenant,  if  required  to  do  so),  and  to  plough 
the  said  furrow,  apply  manure,  and  harrow  in  seed  wheat  or  other  grain  in 
the  portion  of  the  said  lands  in  fallow  or  green  crop,  so  soon  as  ready  there- 
Game,         for :   And  reservino  to  the  proprietors  of  the  said  lands  the  exclusive  right 
to  hunt,  shoot,  and  fish  thereon,  by  themselves,  or  others  having  their 
power  and  authority ;  with  and  under  which  Reservations  the  said  first- 
Warran-      named  parties  bind  and  oblige  themselves  to  warrant  this  lease  at  all  hands 
and  against  all  deadly :    For  which  causes,  and  on  the  other  part,  the 
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said  C  BINDS  and  oblioss  himself  and  his  heiis,  executors,  and  successors,  to 
pay  to  the  said  A  or  to  his  factor  the  sum  of  £  sterling  of  yearly  Bent 

rent  for  the  premises  hereby  let,  and  that  at  two   terms  in  the  year, 
Candlemas  and  Lammas,  by  equal  portions,  beginning  the  first  term's  pay- 
ment thereof  at  Lammas  18 — ,  and  the  second  term's  payment  at  Candle* 
mas  18 — ,  and  that  for  crop  18 — ,  and  so  forth  yearly  and  termly  there- 
after during  all  the  years  of  this  lease :    Excbptino  the  rent  for  the  half- 
year  preceding  the  expiry  of  this  lease  or  removal  of  the  tenant,  which 
shall  be  payable  at  the  term  of  expiry  or  removal,  with  one-fifth  part  more 
of  liquidate  penalty  for  each  term's  failure,  together  with  the  legal  interest 
of  each  term's  payment  during  the  not  payment  thereof;  and  the  said  C 
BINDS  and  OBLiGBS  himself  and  his  foresaids  to  keep  and  maintain  the  houses, 
fences,  gates,  and  ditches  on  the  premises  hereby  let  in  good  tenantable  and 
fencible  repair,  and  the  live  fences  in  thriving  condition  during  the  currency 
of  this  lease,  and  so  to  leave  them  at  the  expiration  thereof,  or  at  his  or 
their  removal  there&om ;  but  declabing  that  fences  and  ditches  inclosing  Houmi,  Ac. 
plantations  made,  or  which  shall  be  made,  shall  be  kept  in  repair  by  the 
landlord  and  tenant  jointly,  and  that  fences  and  ditches  not  coming  in 
place  of  former  farm  fences  and  ditches,  and  inclosing  roads  and  railways 
which  shall  be  made,  not  for  the  use  of  the  tenant,  shall  be  kept  in  repair 
by  the  landlord  solely :  Declaring  that  if  at  any  time  during  the  currency 
of  this  lease  the  said  houses,  fences,  gates,  and  ditches,  which  the  tenant 
is  bound  to  keep  in  repair,  or  any  of  them,  shall  be  neglected  or  allowed  to 
fall  into  disrepair,  the  said  first-named  parties  and  their  foresaids  shall  be 
entitled  to  repair  the  same  ;  and  the  said  C  binds  and  obliges  himself  and 
his  foresaids  to  repay  to  the  said  first-named  parties  and  their  foresaids 
the  sums  expended  in  so  doing,  as  the  same  shall  be  ascertained  by  the 
accounts  and  receipts  of  the  workmen  employed,  and  that  along  with  the 
term's  rent  which  shall  be  payable  first  after  said  expenditure  is  made; 
and  the  said  G  binds  and  obliges  himself  and  his  foresaids  to  insure,  and  innmnee. 
keep  always  insured  against  fire  with  respectable  insurance  offices,  the 
houses  and  buildings  on  the  farm  to  the  extent  of  £  sterling,  and 

to  exhibit,  when  called  on,  the  receipts  for  the  premiums  of  insurance,  and 
i^  and  when  required,  to  assign  the  policy  to  the  said  first-named  parties 
or  their  foresaids,  in  order  that  they  may  recover  the  sums  claimable  there- 
on ;  and  in  case  the  said  C  or  his  foresaids  shall  fail  or  neglect  to  insure  as 
aforesaid,  they  shall  be  liable  to  make  good  to  the  said  first-named  parties 
or  their  foresaids  the  deficiency  thereby  arising  on  the  said  sums  hereby 
directed  to  be  insured :  Declaring  that  the  said  sums,  whether  recovered 
from  the  insurance  offices  or  from  the  tenant  in  consequence  of  his  neglect 
to  insure,  shall  be  applied  in  repairing  or  rebuilding  the  houses  burned  down 
or  damaged :  And  it  is  declared  that  the  said  lands  shall  be  cultivated 
and  managed  in  one  of  the  two  rotations  following,  but  so  always  that  not 
[605]  more  than  three-eighth  parts  of  the  farm  shall  be  in  grain,  and  beans  and  iCmage. 
peas,  in  one  year,  viz.,  a  six  years'  rotation  of  first  year  oats  bom  lea;  '"^^ 
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second  year,  fallow  or  drilled  green  crop  ;  third  year,  grain  crop  sown  out 
with  clover  and  grass  seeds;  fourth  year,  hay  or  pasture;  and  fifth  and 
sixth  years,  pasture ;  or  an  eight  years'  rotation,  of  first  year,  beans  or  peas 
from  lea ;  second  year,  oats ;  third  year,  fallow  or  drilled  green  crop ;  fourth, 
year,  grain  crop  sown  out  with  cloyer  and  grass  seeds ;  fifth  year,  hay  or 
pasture ;  and  sixth,  seventh,  and  eighth  years,  pasture ;  with  power  to  the 
tenant,  if  he  shall  think  proper,  to  carry  on  both  rotations  on  different  parts 
of  the  farm  at  the  same  time,  but  so  that  no  more  than  three-eighths  of  the 
whole  shall  be  in  grain,  beans,  and  peas  at  one  time,  and  that  no  field  shall 
be  broken  up  until  it  has  lain  the  requisite  number  of  years  in  grass,  ac- 
cording to  the  rotation  through  which  it  has  last  passed :  And  also  with 
power  to  the  tenant,  where  the  land  is  in  bad  condition  to  take  the  bean 
and  pea  crop  in  the  second  year  of  the  eighth  years'  rotation,  instead  of  the 
first,  taking,  in  that  case,  oats  in  the  first  year,  and  in  every  case  in  both 
rotations  where  beans  and  peas  are  prescribed  or  allowed,  if  a  field  or  a  part 
thereof  shall  not  be  well  adapted  for  beans  and  peas,  to  take  oats  to  the  ex- 
Uanuring.  tent  of  one-fourth  of  the  field ;  and  the  tenant  shall  manure  the  lands  as 
follows,  viz.,  If  under  the  six  years'  rotation,  the  fallow  land  with  at  least 
thirty,  the  land  in  turnip  and  other  green  crop  (not  potatoes)  with  at  least 
forty,  and  the  potato  land  with  at  least  fifty  cubic  yards  of  dung  for  each 
acre  and  fourth  part  of  an  acre  imperial  measure,  and  in  the  same  proportion 
for  any  smaller  extent :  And  if  under  the  eight  years'  rotation,  the  sward, 
previous  to  breaking  up,  with  at  least  twenty  cubic  yards  of  dung,  or  thirty 
cubic  yards  of  a  compound  of  good  earth  mixed  with  a  fair  proportion  of 
dung  or  lime,  or  in  lieu  of  either,  thirty  bolls  of  hot  lime,  the  &llow  land 
with  at  least  twenty  cubic  yards,  and  the  green  crop  land  with  at  least  thirty 
cubic  yards  of  dung  for  each  acre  and  fourth  part  of  an  acre  imperial 
measure,  and  in  the  same  proportion  for  any  smaller  extent,  the  whole  dung 
applied  being  solid,  good,  and  well  prepared,  and  shall  thoroughly  and 
properly  work  and  clean  all  the  fallow  and  green  crop  land  in  each  year  of 
the  lease ;  and  in  sowing  out,  shall  sow  at  least  one  bushel  of  perennial  rye- 
grass seed,  or  of  perennial  rye-grass  seed  mixed  with  an  approved  selection 
of  grass  seeds  and  seven  pounds  of  clover  seed,  including  three  of  red  clover, 
all  of  good  quality,  on  each  acre  and  one-fourth  of  an  acre  imperial  measure, 
and  in  the  same  proportion  for  any  smaller  extent :  And  shall  hain  and 
preserve  the  young  grasses  till  the  first  of  April  in  each  year,  so  far  as 
necessary  to  preserve  them  from  being  injured  or  the  land  fix)m  being 
poached,  and  entirely  hain  and  preserve  them  from  and  after  the  separation 
of  the  crop  from  the  ground  in  the  last  year  of  this  lease,  or  of  the  tenant's 
possession,  in  the  event  of  his  sooner  removal ;  and  in  the  last  year  of  this 
lease,  or  of  the  tenant's  possession,  shall,  if  required  by  the  landlord,  sow 
Grass  seeds  out  the  clover  and  grass  seeds  with  the  grain  crop  to  be  sown  out  with  the 
in  last  year,  g^^g  ^  ^j^j^^  j^^^^  qj^^  ^^^  prepare  the  land  in  naked  fallow  for  the  suc- 
ceeding wheat  or  other  grain  crop,  in  so  far  as  necessary,  previous  to  the 
time  at  which  the  landlord  or  incoming  tenant  shall  have  right  to  enter  to 
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the  same  by  yiitue  of  the  powers  before  reserved ;  for  which  operations  the 
tenant  shall  be  paid  according  to  the  valuation  of  two  men  mutually  chosen, 
[606]  or  in  case  of  difference  of  opinion,  of  an  oversman  to  be  named  by  them, 
or  otiierwise,  as  the  sum  to  be  paid  shall  be  ascertained  in  due  course  of 
law ;  and  shall  consume  on  the  lands  the  whole  straw,  fodder,  and  green 
crops,  excepting  rye-grass  hay,  and  apply  to  the  lands  the  whole  dung  made 
on  the  farm :  But  deolarino,  notwithstanding  of  the  obligation  before  ondn  and 
written,  that  the  tenant  shall  be  entitled  to  dispose  of  the  grain  crop  of  the  ^^  ^^ 
last  year  of  the  lease,  and  of  the  dung  which  shall  be  made  after  the  first 
day  of  of  that  year,  or,  in  the  option  of  the  landlord,  shall  leave 

the  said  grain  crop  and  dung  for  the  landlord  or  incoming  tenant,  and  be 
paid  the  value  thereof,  as  the  same  shall  be  fixed  by  two  men  mutually 
chosen,  or  otherwise  in  due  course  of  law :  Akd  the  tenant  shall  be  entitled  Potato  crop, 
to  dispose  of  the  potato  crop  of  the  last  year  of  the  lease,  and  shall  be 
bound  to  give  to  the  landlord,  and  the  landlord  to  take  from  the  tenant,  the 
turnip  crop  of  that  year  at  the  value  thereof,  on  the  first  day  of  , 

as  the  same  shall  be  fixed  by  two  men  mutually  chosen,  or  otherwise  in  due 
course  of  law ;  with  power  to  the  landlord  or  incoming  tenant  to  put  a  sheep 
stock  on  the  turnips  immediately  after  the  first  day  of  j^ovember :  And  it  is 
DEOLABED  that  peas,  beans,  and  vetches  are  not  green  crops  in  the  meaning  pets,  beans, 
of  this  lease,  and  the  said  G  binds  and  obijoes  himself  and  his  foresaids  to  ^* 
pay  £  sterling  per  annum  of  additional  rent  for  each  acre  and 

one-fourth  part  of  an  acre  imperial  measure  of  the  said  lands  he  or  his 
foresaids  shall  manage  contrary  to  the  stipulations  above  written,  and  that 
over  and  above  damages,  but  which  additional  rent  and  damages  shall 
not  be  exigible  for  more  than  one  year  preceding  the  term  of  Whitsunday 
or  Martinmas  which  immediately  precedes  the  date  at  which  the  same  are 
claimed,  and  which  obligation  is  without  prejudice  to  the  right  of  the  land- 
lord to  insist  on  specific  performance  of  the  rules  of  management  above 
written  :  And  it  is  hereby  specially  provided  and  declared  that  if  the  said  irritancjoa 
C  or  his  foresaids  then  in  possession  of  this  farm,  shall  become  bankrupt,  ^"^'^ 
or  be  sequestrated,  or  shall  voluntarily  divest  themselves  of  his  or  their 
effects,  then,  and  in  any  of  these  cases,  this  lease  shall,  in  the  option  of  the 
proprietor,  be  null  and  void :  And  the  said  C  binds  and  obliges  himself  and 
his  foresaids  to  flit  and  remove  themselves  and  families,  servants,  and  effects, 
from  the  possession  of  the  premises  at  the  expiration  of  this  lease,  without 
warning  or  process  of  removing,  and  if  they  fail  to  do  so  they  shall  be 
liable  in  payment  of  £  sterling  of  yearly  rent  for  each  year's 

possession  they  shall  enter  upon  after  this  lease  has  expired,  without  pre- 
judice always  to  the  said  first  party  or  their  foresaids^insisting  against  them 
in  a  summary  removing  and  ejection  in  due  course  of  law ;  and  the  said 
parties  bind  and  oblige  themselves  and  their  foresaids  to  perform  their 
respective  parts  of  the  premises  to  each  other,  under  the  penalty  of  £ 
sterling,  to  be  paid  by  the  party  failing  to  the  party  performing  or  willing 
to  perform,  over  and  above  performance.     And  they  consent^  &c. 
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The  following  clanae,  rektire  to  drainage,  may  be  inaerted : — 
And  purther,  in  the  erent  of  the  proprietor  being  disposed  to  drain  any 
parts  of  said  farm  with  tiles  or  stones,  the  said  C  Bnms  and  obugis  himself 
and  his  foresaids,  not  only  to  cart  all  materials  for  said  drains,  and  to  provide 
straw  or  other  fit  covering  for  them  before  the  earth  is  retnmed  to  the  [607] 
drain,  bat  to  pay  per  cent,  per  annum  during  this  lease  on  whatever 

sum  may  be  expended  by  the  proprietor  for  draining  all  or  any  portion  of 
the  said  lands,  commencing  at  the  first  term  of  Whitsunday  or  Martinmas, 
after  said  expense  shall  have  been  disbursed ;  and  an  account  certified  by 
the  factor  on  the  estate  shall  be  sufficient  to  fix  the  principal  sum  on  which 
said  percentage  is  to  be  paid ;  and  it  is  dbolarkd  that  so  much  of  said  per- 
centage shall  annually  be  applied  for  paying  the  interest  of  said  advaDce, 
to  be  regulated  according  to  the  rates  of  interest  paid  upon  heritable  bonds 
in  the  county,  and  the  remainder  towards  liquidation  of  said  principal  ad- 
vance, and  diligence  shall  pass  for  payment  of  said  percentage  in  the  same 
manner  as  for  the  above  original  rent,  and  the  tenant  shall  keep,  and  here- 
by BINDS  and  OBLIGES  himself  and  his  foresaids  to  keep,  the  outlets  of  the 
drains,  and  also  all  ditches  made,  or  which  may  be  made,  on  said  lands,  at 
all  times  free  from  obstruction  of  any  kind,  and  to  uphold  the  same,  and 
also  the  drains  themselves,  in  good  repair ;  and  it  is  expressly  cokditionkd, 
that  if  the  proprietor  or  his  doers  shall  at  any  time  during  the  lease  dis- 
cover that  the  tenant  is  draining  any  of  said  lands  in  a  manner  which,  in 
his  or  their  opinion,  is  irregular  and  injudicious,  that  he  or  they  shall  have 
power  to  stop  the  tenant  from  proceeding  further  with  the  said  draining 
unless  he  conform  to  the  rules  which  he  or  they  may  point  out  to  him  ;  and 
if  he  persists  in  his  undertaking  after  notice,  he  shall  pay  £  sterling 

additional  for  every  acre  drained  contrary  to  said  rules  after  notice,  and 
that  yearly  during  the  remainder  of  the  tack,  and  diligence  shall  pass  for 
payment  of  the  same  as  well  as  for  the  stipulated  rent  above  condescended 
upon. 
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LEASE  OF  A  PASTORAL  FARM. 

(Example  JVb.  /. ) 

Letting.  It  is  contracted  and  agreed  between  A  B,  heritable  proprietor  of  the 

lands  and  others  after  mentioned,  on  the  one  part,  and  0  D,  on  the  other 
PART,  in  manner  following,  That  is  to  sat,  the  said  A  B  has  set  and,  in 
consideration  of  the  tack-duty  and  other  stipulations  and  conditions  aftor 
specified,  hereby  bets,  and  in  tack  and  assedation  lets  to  the  said  C  D  and 
his  heirs,  secluding  assignees,  as  well  legal  as  conventional,  and  subtenants. 
All  and  Whole  the  lands  and  farm  of  ,  lying  in  the  parish  of 


AGRICULTURAL  LEASE— PASTORAL  FARM.        641 

and  Bhire  of  ,  and  that  for  the  space  of 

years  from  and  after  the  term  of  18 —  as  to  the  houses 

and  grass,  and  at  the  separation  of  the  crop  of  that  year  from  the  ground, 
as  to  the  arahle  land;   As  also  All  and  Whole  the  land  and  farm  of 
,  formerly  possessed  by  ,  lying  within  the  parish 

of  and  shire  of  ,  and  for  the  space  of  years 

from  and  after  the  term  of  Whitsunday  18 —  as  to  the  houses  and  grass, 
and  at  the  separation  of  the  crop  of  that  year  from  the  ground  as  to  the 
arable  land  :  Beservino  always  power  to  the  proprietor  to  make  roads,  to  Powen 
search  for  and  work  mosses,  marl,  mines,  quarries,  or  sandpits,  bum  lime,  '^"^^ 
[608]  excamb  ground,  and  straight  and  regulate  marches  with  the  adjoining 
ground,  the  tenant  being  allowed  ground  for  what  shall  be  taken  off  by 
such,  straighting  of  marches  or  excambion,  or,  in  the  option  of  the  landlord, 
deduction  from  the  rent  corresponding  to  the  said  rent,  and  to  the  quantity 
and  quality  of  the  ground  taken  off,  as  such  deduction  shall  be  ascertained 
by  persons  of  skill  mutually  chosen  ;  and  in  case  ground  shall  be  thrown 
into  the  lands  hereby  let  more  than  shall  be  taken  off,  the  tenant  binds  and 
OBLIGES  himself  and  his  foresaids  to  pay  such  additional  rent  for  the  same 
as  shall  be  put  thereon  by  persons  of  skill  mutually  chosen  t  Reserving 
ALSO  to  the  proprietor  the  whole  woods  and  woodlands  on  the  farms,  with 
power  to  inclose  them  and  cut  the  wood  whenever  he  may  think  proper, 
without  being  subject  to  payment  of  damages  on  account  of  such  operations ; 
As  ALSO,  power  to  inclose  and  plant  the  grounds  which  were  pointed  out  by 

as  reserved  for  that  purpose ;  and  declaring  that  the 
said  tenant  shall  not  be  entitled  to  damages  or  deductions  from  the  rent  for  DuoAges. 
the  ground  so  reserved  for  planting,  as  neither  the  woods,  woodlands,  nor 
ground  so  marked  or  pointed  out  for  planting  ware  considered  as  part  of 
the  farms  at  fixing  the  rents ;  And  further,  with  power  to  the  proprietor  to 
inclose  and  plant  any  part  of  the  farms,  although  not  specially  reserved  in 
this  lease,  the  tenant  in  the  last  case  being  entitled  to  a  deduction  from 
his  rent  for  the  ground  which  may  be  so  taken  off,  the  amount  of  the  said 
deduction  to  be  ascertained  by  arbiters  to  be  mutually  chosen  by  the  parties : 
Eeservino  also  power  to  the  proprietor  to  take  off  for  building,  or  any  other 
purpose  he  may  think  proper,  ground  to  the  extent  of  one  acre  in  any  one 
part  of  the  farms,  or  two  half  acres  in  any  two  separate  places,  for  which 
the  tenant  shall  have  such  allowance  as  shall  be  fixed  by  persons  of  skill 
mutually  chosen  :  Reserving  also  to  the  proprietor  all  the  cottages  and  cot-  ^ 
houses  on  the  said  farms,  excepting  such  as  the  proprietor  may  deem  neces- 
sary for  the  accommodation  of  the  farm-servants  of  the  said  farm ;  And  ^ 
RESERVING  to  the  Said  A  B  and  his  foresaids,  his  wood  foresters,  gamekeepers, 
and  other  persons  duly  authorised  by  him,  free  ingress  and  access  to  every 
part  of  the  farms  hereby  let,  for  the  purpose  of  sporting  or  otherwise,  with- 
out hindrance  or  molestation  ;  and  the  said  A  B  hereby  binds  and  obliges  Boilding 
himself  and  his  foresaids,  within  the  first  six  years  of  the  lease,  to  build  ^<>"**'  *«• 
at  his  own  expense  a  set  of  houses  and  offices  on  the  said  lands,  according 
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like  iam  at  thereafter,  aod  bo  forth  yearly  and  termly  daring 

the  foresaid  space,  with  a  fifth  part  more  of  each  moiety  of  penalty  for  each 
term's  faUare,  and  the  due  and  ordinary  annnalrent  of  the  said-tack  duty 
after  the  respective  terms  of  payment,  during  the  not  payment  of  the  same : 
Ahb  the  said  C  bimds  and  obuobs  himself,  his  heirs  and  successors,  to 
remove  at  the  issue  of  this  tack  without  the  solemnity  of  warning,  or  any 
process  at  law  to  that  purpose ;  and  both  parties  obuob  themselves  and 
their  foresiuds  to  perform  the  premises  to  each  other  under  the  penalty  of 
£  ,  to  be  paid  by  the  party  failing  to  the  party  performing  <x 

willing  to  perform,  over  and  above  peifornuuice.  And  they  consent  to  the 
registration,  ^c. 


No.  VII. 
LEASE  OF  A  SHOP. 

Ptftiai^  It  IB  CONTRACTED,  AGREED,  AKD  ENDED  by  Rud  between  Mrs  A  B  or  C,  re- 

siding at  ,  widow  of  the  deceased  Thomas  C,  merchant  in 

,  as  sole  accepting  tutrix  of  A  C,  her  son,  proprietor  of  the  subjects 
and  others  after-mentioned,  conform  to  deed  of  nomination  by  the  said 
deceased  Thomas  C  in  favour  of  her,  and  of  certain  other  parties  who 
declined  to  accept,  dated  the  day  of  in  the  year 

,  and  recorded  at  upon  the  day  of  on 

THE  ONE  AND  FIRST  PART,  Rud  D,  E,  F,  and  G,  all  merchants  in 
Rnd  carrying  on  business  there  as  merchants,  under  the  firm  of  H  and  Com- 

Lettiii|.  pany,  on  the  other  and  second  part  :  That  ib  to  say,  the  said  first  party, 
as  tutrix  foresaid,  has  set,  and  subject  to  the  conditions,  provisions  and 
declarations  after  mentioned,  and  in  consideration  of  the  tack-duty  and  other 
prestations  after  specified,  she  hereby  sets,  and  in  tack  and  assedation 
LETS  to  the  said  D,  E,  F  and  G,  and  the  survivors  and  survivor  of  them,  in 
[615]  trust  for  behoof  of  their  said  firm  of  H  &  Company,  and  partners 
thereof,  present  and  future,  according  to  their  respective  rights  and  interests 

Sab]ect  let  therein.  All  and  Whole  the  warehouse  and  shop  belonging  in  property  to  the 
said  A  C,  situated  upon  the  south  side  of  I  Street  of  I,  and  entering  by  No. 
of  that  street,  together  with  the  counters,  shelving,  fittings,  and  whole 
other  fixtures  of  the  said  warehouse  and  shop  belonging  to  the  said  A  C, 
conform  to  inventory  thereof  endorsed  hereon,  and  signed  as  relative 
hereto,  all  as  presently  possessed  by  the  said  second  parties,  and  that  for 

Daration.     the  space  of  ten  years  from  and  after  the  term  of  Whitsunday  in  the  year 

Eotiy.  18 — ,  which  is  hereby  declared  to  have  been  the  term  of  entry  of  the  said 
second  parties  to  the  premises  in  virtue  hereof;  but  subject  always  to  this 
express  condition,  that  as  before  the  expiry  of  the  said  period  of  ten  years 
the  said  A  C  will  have  attained  fourteen  years  of  age,  and  my  tutoiy  will 
then  have  expired,  it  shall  be  in  his  power  on  attaining  that  age,  either 
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to  confirm  this  lease  for  the  remainder  of  the  said  period  of  ten  yealrs,  in 
which  case  it  shall  subsist  and  continue,  or  to  repudiate  this  lease,  in  which 
case  it  shall  terminate  at  the  term  of  Whitsunday  next  ensuing  his  attain- 
ing the  said  age  of  fourteen  years  :  In  the  peaceable  possession  of  which 
subjects  the  said  first  party,  as  tutrix  foresaid,  hereby  binds  and  obugeb 
the  said  A  C  to  maintain  and  defend  the  said  second  parties  until  he  shall 
attain  the  said  age  of  fourteen  years :  But  paoviDiNo  and  dbclarimo  always,  Anignstion 
as  it  is  hereby  expressly  provided  and  declared,  that  the  said  second  parties  {^"^^ 
shall  not  be  at  liberty,  without  the  previous  consent  in  writing  of  the  said  dodad. 
A  C,  or  his  heirs  or  assignees,  to  assign  this  lease  or  any  part  thereof,  or 
to  subset  the  premises  hereby  let  or  any  part  thereof ;  or  in  case  of  the 
second  parties  taking  other  premises  during  the  currency  of  this  lease,  to 
leave  the  premises  hereby  let,  or  any  part  thereof,  vacant,  or  to  use  the  invenioB* 
premises  hereby  let  for  any  other  purpose  than  that  for  which  they  are  at 
present  used,  or  to  deposit  any  goods  or  merchandise  therein  of  a  more 
hazardous  kind  than  those  presently  placed  therein,  so  as  to  affect  the 
insurance  of  the  subjects  against  fire  ;  and  in  the  event  of  the  said  second 
parties  contravening  all  or  any  of  the  said  prohibitions,  not  only  shall 
they  be  liable  to  the  said  A  C  or  his  foresaids  for  all  loss  and  damage  he 
or  they  may  thereby  sustain,  but  over  and  above  exacting  the  said  loss  and 
damage  the  said  A  C  and  his  foresaids  shall  be  entitled,  if  he  or  they 
see  fit,  forthwith  upon  such  contravention  to  put  an  end  to  this  lease  :  For 
WHICH  CAUSES,  and  on  the  other  part,  the  said  D,  £,  F,  and  G  hereby  bind  Bent 
and  oblige  their  said  company  of  H  <&  Company,  and  themselves  as 
partners  thereof  and  as  individuals,  and  their  respective  heirs,  executors, 
and  representatives  whomsoever,  all  conjunctly  and  severally  renouncing 
the  benefit  of  discussion,  to  content  and  pay  to  the  said  A  C  and  his  heirs 
and  assignees  the  sum  of  £  sterliug  of  yearly  rent  or  tack-duty 

for  the  said  subjects  hereby  let,  and  that  half-yearly  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first 
payment  at  the  term  of  Martinmas  next  in  the  year  18 —  for  the  half* 
year  immediately  preceding,  and  the  next  payment  thereof  at  Whitsunday 
thereafter,  and  so  forth  half-yearly  and  termly  thereafter  during  the  con- 
tinuance of  the  lease,  with  a  fifth  part  more  of  each  term's  payment  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof,  and 
£616]  the  legal  interest  of  each  term's  payment  from  the  time  the  same  be- 
comes payable  during  its  non-payment:  And  further,  the  said  second  parties  MiintMi* 
thereby  accept  of  the  premises  as  in  good  tenantable  repair,  and  bind  and  *°^ 
OBUOB  themselves  to  keep  them  during  the  currency  of  this  lease,  and  to  leave 
them  at  the  termination  thereof,  in  the  like  good  tenantable  repair,  ordinary 
tear  and  wear  only  accepted :  And  it  is  hereby  expressly  provided  and  Altentioni, 
declared  that  the  said  second  parties  shall  have  no  right  to  make  any  altera- 
tions  or  improvements  on  the  premises  hereby  let  without  the  previous 
consent  in  writing  of  the  said  A  G  or  his  foresaids,  and  that  any  such 
alterations  or  improvements,  as  well  as  any  ordinary  repairs  which  the  said 
second  parties  may  make,  shall  be  done  at  their  own  expense,  and  at  the 
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Bight  and  to  the  satisfaction  of  K,  architect  in  ,  whom  failing, 

of  any  oth«r  architect  to  be  named  by  the  said  A  G  or  his  foresaids,  such 
architect  being  hereby  specially  empowered  to  see  to  the  due  execution 
thereof :  And  furtheri  the  said  second  parties  hereby  bind  and  oblige 
themselves  to  remove  themselves,  their  servants,  and  dependents,  goods  and 
gear,  furth  and  from  the  whole  premises  hereby  let  at  the  expiration  of 
the  foresaid  period  of  ten  years,  or  at  the  earlier  termination  of  this  lease, 
as  aforesaid,  and  to'  leave  the  same  void  and  redd,  to  the  end  and  intent 
that  the  said  A  G  or  his  foresaids  may  then  enter  thereto,  and  peaceably 
possess  and  enjoy  or  let  the  same  at  pleasure,  and  that  without  any  warn- 
ing or  process  of  removal  for  that  eflect ;  and  in  the  event  of  the  second 
parties  failing  so  to  remove,  they  shall  be  bound,  and  hereby  bind  and 
OBLIGE  themselves,  to  pay  to  the  said  A  G  or  his  foresaids  the  sum  of  JL 
sterling  of  yearly  rent  for  each  and  every  year  or  part  of  a  year  they 
shall  continue  so  to  possess  the  said  subjects  after  the  expiry  of  the  said 
period  of  ten  years,  or  the  earlier  termination  of  this  lease,  as  aforesaid, 
with  interest  and  penalty  corresponding  thereto,  as  aforesaid,  but  without 
prejudice  to  the  said  A  G  or  his  foresaids  enforcing  the  second  parties' 
removal  by  summons  of  removing  and  ejection,  or  other  legal  proceedings  : 
And  lastly,  the  said  first  party  binds  and  obliges  the  said  A  G  and  his 
foresaids,  and  the  second  parties  bind  and  oblige  themselves,  to  implement 
and  fulfil  their  respective  parts  of  the  premises  to  each  other,  under  the 
penalty  of  £  ,  to  be  paid  by  the  party  failing  to  the  party  observing 

or  willing  to  observe  the  same,  over  and  above  performance.     And  they 
consent  to  the  registration,  4&c. 
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MINEfiAL  LEASE,  VIZ.,  OF  GOAL. 

It  is  CONTRACTED,  AGREED,  and  finally  ended  between  A,  heritable  pro- 
prietor of  the  mineral  field  and  coals  after  mentioned,  on  the  one  part,  and 
B,  proprietor  of  H  colliery,  on  the  other  part,  in  manner  following :  That 
IS  to  say,  the  said  A  has  let,  and  by  these  presents,  for  the  tack-duty 
and  other  prestations  after  mentioned,  in  tack  and  assedation  lets,  to  the 
said  £  and  his  heirs,  but  secluding  assignees  and  subtenants  without  the 
of  consent  of  the  said  A,  All  and  Whole  the  seam  of  coal  belonging  to  the 
[617]  said  A,  lying  under  the  lands  of  G  and  others,  in  the  parish  of  D  and 
sheriffdom  of  F,  which  coal-field  hereby  let  is  delineated  on  a  plan  signed 
by  the  said  parties  as  relative  hereto ;  and  that  for  all  the  days,  space,  and 
years  of  years  from  and  after  the  term  of  ,  which  is 

hereby  declared  to  be  the  commencement  of  the  said  tack,  with  power  to 
the  said  B  and  his  foresaids,  at  their  own  charges  and  expenses,  to  search 
for,  dig,  work,  and  win  the  coals  hereby  let,  and  to  let  down  pits,  erect 
machines  for  drawing  water  and  coals,  and  to  make  coal-hills,  roads,  reser- 
voirs, and  aqueducts  for  the  purposes  of  the  colliery,  and,  in  general,  to  do 
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everything  neccHBary  for  carrying  on  the  colliery  operations  :   But  under 
this  CONDITION,  that  he  and  his  foresaids  shall  pay  all  the  surface  damages 
whatever  occasioned  by  any  of  these  operations,  whether  done  to  the  pro-  Surface 
perty  of  the  said  A  and  his  tenants,  or  to  the  property  of  any  other  person  """S*^ 
or  persons,  which  damages  shall  be  paid  for  at  the  rate  of  £  ster- 

ling for  each  imperial  acre  annually  during  the  currency  of  this  lease,  until 
the  ground  be  restored  to  its  present  state,  and  be  so  declared  by  arbiters 
mutually  named  by  tlie  said  B  and  the  tenant  of  the  land ;  and  besides 
paying  such  damages,  the  said  B  binds  and  obliges  himself  and  his  fore- 
saids at  the  expiration  of  this  lease,  or  sooner  than  the  termination  thereof  RMtoraUoD 
in  the  event  after  mentioned,  to  leave  such  ground  as  may  have  been  at  eipir;. 
damaged,  and  which  will  no  longer  be  useful  for  the  colliery  operations, 
in  an  arable  state  and  capable  of  bearing  crops,  or  otherwise  to  pay  tlie 
sum  that  will  be  required  for  restoring  the  grounds  into  this  state,  accord- 
ing to  the  valuation  of  arbiters  mutually  chosen :    And  yoRTHER,  the  said 
B  BINDS  and  obliqbs  himself  and  his  foresaids  to  fill  up  all  such  pits  as^nUognp 
shall  no  longer  be  of  use  to  the  colliery ;    and  such  old  pits  as  it  may  be 
necessary  to  leave  open  they  shall  inclose  with  a  stone  and  lime  wall,  six 
feet  high   from  the  surface,  and  shall  keep  and  leave  the  said  fence  in 
proper  repair:    Akd  the  said  A  and  his  foresaids  hereby  grant  liberty  to 
the  said  B  and  his  foresaids  to  coilnect  the  coals  in  C  with  the  coals  in  H,  Connectioii 
by  mines  or  otherwise ;  but  it  is  hereby  expressly  conditiohbd  that  no  niinea. 
communication  whatever  shall  be  made  betwixt  the  coal  in  C  and  any 
otJier  adjoining  property,  but  there  shall  be  left  a  barrier  of  coal,  at  least 
ten  fathoms  tliick,  of  the  C  coals  along  the  whole  line  of  the  marches,  Btmen. 
excepting  where  the  property  is  bounded  by  the  lands  of  H,  to  which  right 
of  communication  is  given  as  aforesaid ;  Which  tack  the  said  A  binds 
and  OBLIGES  himself,  his  heirs  and  succeEsors  whatsoever,  to  warrant  to  Wuna- 
the  said  B  and  his  foresaids  at  all  hands  and  against  all  mortal:    For    '^ 
WHICH  cAosBs,  and  on  the  other  fart,  the  said  B  binds  and  obliobs  him- 
self, his  heirs,  executors,  and  successors  whomsoever,  to  pay  to  the  said  Rent, 
A,  his  heirs,  executors,  or  assignees,  or  to  his  or  their  factors  or  chamber- 
lains, in  his  or  their  names,  the  sum  of  £,  sterling  yearly  in  name 
of  fixed  rent  or  tack-duty,  or,  in  the  option  of  the  said  A  and  his  foresaids, 
to  be  declared  in  each  year  on  or  before  the              day  of  ,  in  which 
case  any  payments  previously  made  during  the  year  shall  he  placed  to 
account  of  the  sum  due  for  royalty,  a  lordship  or  royalty  of  one-eighth  part  Roftltf. 
of  the  gross  produce  of  the  coals  hereby  let  which  shall  be  raised  and  sold 
on  the  hills  ;  and  for  all  coals  which  shall  be  shipped  to  the  sea  the  same 
rate  of  royalty  shall  be  paid  on  the  gross  amount  of  the  shipping  price,  but 
[618]  deducting  from  the  price  received  at  the  shipping  place  two  shillings 
per  ton,  as  the  expense  of  leading  the  coals  from  the  coal-hill  to  the  shore  and 
putting  them  on  board,  upon  which  remaining  sum  the  said  royalty  shall 
be  paid ;  hut  for  coal  used  at  the  salt-pans  belonging  to  the  said  B  and  his 
foresaids,  a  royalty  of  threepence  per  ton  shall  only  be  paid ;  and  of  the 
round  coal  which  may  be  amongst  the  pan-wood,  none  shall  be  larger  than 
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what  will  pass  through  a  riddle  having  meshes  of  an  inch  and  a-half  square  : 
Ptymeot  Akd  the  said  B  binds  and  obligbb  himself  and  his  foresaids  to  pay  the  said 
rent  or  royalties  to  the  said  A  and  his  foresaids,  or  to  any  factor  or  receiver 
appointed  by  him,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions,  beginning  the  first  term's  payment  at  Whitsunday 
for  the  half-year  preceding,  and  the  next  term's  payment  at  Martinmas 
tliereafter,  and  thenceforth  at  the  said  two  terms  during  the  currency  of  thia 
tack,  with  a  fifth  part  more  of  each  term's  rent  or  royalty  of  penalty  in  case 
of  failure,  and  the  legal  interest  of  the  said  rent  or  royalty  after  the  respec- 
tive terms  of  payment  during  the  not  payment  of  the  same  :  And  as  it  will 
take  a  considerable  time  to  fit  and  win  the  coals  hereby  let,  either  by 
machinery  or  by  continuing  the  day  level  of  H  forward  from  its  present 
forehead  in  C  lauds,  to  intersect  the  several  coals  hereby  set,  it  is  hereby 
STIPULATED  and  AGREED  that  the  royalty  before  mentioned  only  shall  be 
payable  by  the  said  B  and  his  foresaids  for  the  first  months  of 

this  lease,  and  that  no  part  of  the  fixed  rent  shall  be  exigible  during  that 
period ;  but  after  the  said  period  of        months  shall  have  expired,  it  shall 
be  optional  to  the  said  A  and  his  foresaids  to  demand  either  the  fixed  rent 
or  royalty  as  before  mentioned ;  the  payment  of  the  royalty  during  the 
whole  currency  of  this  lease  being  always  exclusive  of  the  coals  used  at 
engines  for  drawing  water  or  coal  at  pit-head  fires,  by  the  colliers  for  their 
house  fires,  or  for  the  ventilation  of  the  colliery  :  And  it  is  hereby  expressly 
Leyeb.        conditioned  and  understood  between  the  parties  hereto  that  the  said  A 
and  his  foresaids  are  to  have  a  perpetual  right  to  the  use  of  the  H  Com- 
pany's day  level  from  its  mouth  or  outlet  at  D,  and  northward  through  the 
H  lands  to  the  north  boundary  of  the  said  lands,  where  it  enters  under  0 
lands  belonging  to  the  said  A,  which  day  level  may  be  used  at  all  times  by 
the  said  A  and  his  foresaids,  for  the  benefit  of  his  mineral  field  of  C,  with- 
out paying  any  compensation  therefor ;  it  being  understood  that  this  right 
is  for  the  passage  of  water  only  from  C  estate  and  others  before  mentioned ; 
And  with  regard  to  the  said  day  level  which  passes  through  the  U  coal-field, 
as  aforesaid,  and  has  in  continuation  intersected  the  coal-field  of  C  hereby 
let,  the  said  B  hereby  binds  and  obliges  himself  and  his  foresaids  to  cany 
forward  the  same  in  a  true  dead-water-level  course  direction,  having  always 
at  least  one  inch  depth  of  water  along  the  sole  at  the  forehead ;  that  its 
course  or  direction  shall  be  in  a  straight  line,  excepting  where  the  marches 
or  boundary  lines  may  cause  a  deflection,  and  where  such  deflections  are 
necessary  they  shall  not  be  sudden,  but  carried  with  an  easy  bend  or  turn ; 
the  width  of  the  level  shall  be  at  least  three  and  a-half  feet,  and  the  height 
at  least  five  feet ;  that  it  shall  be  kept  patent,  in  good  repair,  and  clear  of 
all  rubbish  during  the  currency  of  this  lease,  and  left  in  the  same  good 
condition  at  the  termination  thereof:  And  it  is  hereby  expressly  conditioned 
betwixt  the  parties  that  the  said  B  and  his  foresaids  shall  not  on  any 
[619]  account  carry  forward  the  said  day  level  to  any  adjoining  coal-field, 
excepting  that  of  the  present  H  coal-field,  as  aforesaid :  Further,  it  is 
hereby  stipulated  and  agreed  that  if  the  said  B  and  his  foresaids  shall  n 


MINERAL  LEASE — COAL.  653 

any  year  of  this  lease  pay  the  said  full-fixed  rent  of  £,  sterling,  while  Royalty 

the  royalty  on  that  year's  sales  falls  short  thereof,  then  he  and  his  foresaids  ^^'fiied  ^**'* 
shall  be  entitled,  within  the  immediately  succeeding  four  years  after  such  rent 
deficiency  taking  place,  to  raise  and  sell  a  quantity,  of  coals  free  of  royalty 
sufficient  to  make  up  the  deficiency ;  but  it  is  expressly  declared  that  the 
making  up  such  deficiencies  shall  have  no  retrospect  to  the  excess  of  royal- 
ties paid  above  the  fixed  rent  in  preceding  years :  And  for  ascgrtaininq  the  Ascertain- 
gross  produce  and  sales  of  the  coals  wrought  from  all  and  every  one  of  the  ™^g  p,Q. 
pits  of  the  coal-field  hereby  let,  the  said  £  binds  and  obliges  himself  and  ^^^  ^^ 
his  foresaids  to  cause  regular  books  to  be  kept,  in  which  shall  be  inserted 
in  a  clear  and  distinct  manner  the  output  and  sale  of  all  the  coals,  which 
books  shall  at  ^all  times  be  open  and  patent  to  the  said^A  and  his  foresaids, 
and  likewise  to  cause  to  be  transmitted  monthly  to  the  said  A  and  his  fore- 
saids extracts  from  the  said  books  of  the  quantity  of  coal  wrought  and 
sold,  which  extracts  shall  be  certified  by  the  manager  of  the  colliery ;  And, 
generally,  the  said  £  binds  and  obliges  himself  and  his  foresaids  to  fit  and  Mode  of 
work  the  coals  hereby  let  in  a  regular  and  systematic  manner,  and  without  ^°'^S* 
prejudice  to  the  said  generality  to  carry  the  dip-head  levels  in  a  true  water- 
course level-course  direction,  with  six  inches  depth  of  water  in  the  dip  hand 
at  the  forehead  of  each  dip-head  mine,  and  to  carry  the  whole  workings 
regularly  and  progressively  forward,  to  the  effect  that  as  much  coal  may 
he  taken  out  of  each  acre  as  may  be  consistent  with  the  then  existing  and 
future  interests  of  the  colliery ;  the  whole  workings  to  be  conducted  in  a 
fair,  orderly,  and  regular  manner,  having  always  the  dip-head  levels,  wall- 
faces,  and  roads  from  the  pit-bottom  to  the  wall-faces  clear  and  patent,  and 
shall  leave  the  said  workings  in  the  same  regular  state  and  good  condition 
at  the  expiration  of  this  lease  :  And  further,  that  they  shall  not  approach 
with  any  of  the  dip-head  levels,  day  levels,  or  mines  in  the  coals  hereby 
let  nearer  to  any  of  the  surrounding  coal  properties  than  ten  fathoms, 
except  in  the  case  where  a  privilege  of  communicating  the  mines  is  given 
as  before  written :  And  if  any  ironstone  or  other  metal  or  mineral  be  found 
in  the  coal-field  hereby  let,  the  said  A  or  his  foresaids  shall  have  right  to 
work  the  same  hy  aid  of  the  pits  sunk  by  the  said  B  or  his  foresaids,  with- 
out paying  any  compensation  therefor :  Providing  always  that  the  working 
or  output  of  such  metals  or  minerals  does  not  interfere  with  the  working  of 
the  said  coals  hereby  let :  And  for  the  more  clearly  showing  the  state  and  gnryeys, 
condition  of  the  whole  mining  operations  carried  on  in  the  coal-field  hereby 
let,  it  is  hereby  agreed  that  the  said  B  and  his  foresaids  shall  cause  the 
collieiy  workings  to  be  surveyed  at  the  end  of  every  six  months,  and  clear 
and  distinct  plans  made  of  the  same,  showing  the  dip-head  levels,  wall- 
faces,  mines,  foreheads,  and  all  slips  and  dislocations  of  the  strata ;  which 
plans  shall  be  produced  and  laid  before  the  said  A  and  his  foresaids  at  each 
term  of  Whitsunday  and  Martinmas,  if  required,  who  shall  have  liberty  to 
make  copies  of  the  same ;  and  at  the  termination  of  this  lease  the  said  B 
and  his  foresaids  shall  deliver  them  up  to  the  said  A  and  his  foresaids,  to- 
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Inipeetion.   be  from  thenceforth  their  property :  Further,  the  said  A  and  his  foresaids 
[620]  shall  have  liberty  at  all  times  to  send  down  such  persons  as  he  or  they 
may  choose,  to  inspect  all  the  mining  operations,  upon  giving  the  said  B  and 
his  foresaids  or  their  manager  three  days'  previous  notice  of  their  intention 
Coab  nn-     to  do  SO :  And  further,  it  is  hereby  covenanted  and  aorked  upon,  that  if 
JlSat  ***  *"y  *^°^®  during  the  currency  of  this  lease  the  said  B  or  his  foresaids 

shall  intimate  to  the  said  A  or  his  foresaids  that  the  coals  hereby  let  are 
unworkable  to  profit,  and  on  that  account  they  wish  to  relinquish  the 
lease,  then  and  in  that  case  two  persons  of  skill  shall  be  named  by  the 
parties  as  arbiters,  with  power  to  them  to  name  an  oversman,  who  shall 
inspect  and  report  the  state  and  condition  of  the  colliery ;  and  if  they  shall 
be  of  opinion  that  the  coal-fields  hereby  let  cannot  be  wrought  to  such 
profit  as  shall  be  a  fair  compensation  for  the  capital  employed  thereon  by 
the  said  B  and  his  foresaids,  then  and  in  that  case  this  lease  shall  ter- 
minate in  months  after  such  report  is  given  in  and  intimated  to  the 
said  A  and  his  foresaids :  But  it  is  hereby  expressly  stipulated  and  to  bs 
understood  that  the  condition  of  relinquishing  the  lease  shall  only  l»e 
available  to  the  said  B  and  his  foresaids  in  case  such  unprofitable  state  of 
the  colliery  shall  not  have  been  occasioned  by  any  irregular  workings  or 
mismanagement  on  the  part  of  the  tenant,  but  shall  have  arisen  from  causes 
Lessee  to  over  which  they  had  no  control :  And  it  is  hereby  agreed  upon  betwixt  the 
muhinery  parties  hereto  that  the  said  B  and  his  foresaids  shall,  months  before 
and  utensils  ^jjg  natural  expiration  of  this  lease,  or  earlier  termination  thereof  in  the 

to  lessor  at  *^       ,  , 

end  of  event  before  mentioned  (provided  they  do  not  take  a  new  lease  of  the  coal- 
field), make  an  offer  to  the  said  A  and  his  foresaids  of  all  the  machinery 
and  utensils  used  at  the  coal-field  hereby  let,  at  such  value  as  shall  be 
ascertained  by  two  neutral  men  mutually  chosen  by  the  parties ;  and  if  the 
said  A  or  his  foresaids  shall  not  choose  to  take  the  whole  machinery  and 
utensils,  they  shall  have  it  in  their  power  to  take  any  part  thereof  they  may 
Bnildings  think  proper,  at  the  price  fixed  by  the  said  valuation ;  but  all  buildings 
letle^  ^^  erected  by  the  said  B  and  his  foresaids  on  property  belonging  to  the  said 
A  and  his  foresaids,  shall,  at  the  termination  of  this  lease,  remain  the  pro- 
perty of  the  said  A  and  his  foresaids,  without  purchase  or  remuneration ; 
As  ALSO,  that  such  coals  as  may  remain  unsold  upon  the  coal-hills  at  the 
termination  of  this  lease  shall  be  allowed  to  remain  months,  if 

necessary,  to  be  sold  and  be  disposed  of  by  the  said  B  and  his  foresaids : 
Conven-  And  the  said  B  hereby  declares  thq  house  at  H,  now  occupied  by  W, 
tional  domi-  Qyerseer  of  the  colliery,  to  be  his  domicile,  and  that  all  charges  of  homing, 
or  diligence,  or  intimation  of  any  kind  left  there,  shall  be  held  in  every 
respect  as  valid  as  if  the  same  had  been  delivered  personally  to  the  said  B 
himself :  And  the  said  B  binds  and  obliges  himself  and  his  foresaids  to  flit 
and  remove,  &c, 

[621]  The  following  additions  and  variations  may  be  made: — 
Company  Ut,  Where  the  lease  is  granted  to  a  company  or  joint  adventurers,  ac- 

adventare.    cording  to  certain  parts  or  shares,  the  lessees  may  be  thus  described,  viz.. 
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To  the  said  B  in  two  sixteenth  parts,  C  in  four  sixteenth  parts,  D  in  fou 
teenth  parts,  and  E  in  six  sixteenth  parts,  and  to  their  heirs,  assignees     i 
subtenants ;  but  declaring  that  the  said  lessees  shall  not  be-  at  libei 
divide  their  shares  in  this  lease  into  smaller  shares  than  one  sixt     i 
without  consent  of  the  said  A  and  his  foresaids. 

2d,  Where  there  is  a  power  to  sublet,  there  is  occasionally  a  pro'^ 
inserted  that  the  principal  lessee  shall  remain  responsible,  thus — An 
CLARINO  that  if  the  said  B  shall  sublet,  he  and  his  foresaids  shall,  not 
standing,  continue  responsible  to  the  said  A  and  his  foresaids  for  the 
or  royalty,  and  for  the  performance  of  the  other  stipulations  herein  I 
specified. 

Zd,  A  power  may  be  given  to  erect  buildings  for  the  workmen  count 
with  the  mines,  and  to  use  for  that  purpose  materials  found  in  the  '.    i 
paying  surface  damage. 

4cth,  To  make  railways  or  roads  for  the  purposes  of  the  mines. 

5th,  Where  there  is  coal  of  superior  and  inferior  kinds,  there  may  b( 
serted  a  valuing  money  lordship,  and  so  with  reference  to  other  minen 

6</i,  Where  mines  have  not  been  worked,  the  lessees  bind  themselv 
use  all  proper  means  for  discovering  as  well  as  working  the  veins     i 
beds — Thus,  the  said  lessees  and  their  foresaids  bind  and  oblige  tl    i 
selves  to  employ  all  necessary  and  proper  means,  and  to  conduct  all  nc    ; 
sary  and  proper  operations,  in  making  trials  for  discovering  the  vein 
beds  (or  other  technical  names)  of  (the  mineral  let),  and  to  begin  on  the 
day  of  to  make  these  trials,  and  thereafter  constantly  to  perse   ; 

therein  during  the  continuance  of  this  lease.  Where  time  is  required  tc  \ 
able  the  tenant  to  prove  the  minerals,  no  fixed  rent  shall  be  payable  for  t\i 
three  years,  but  the  stipulated  lordship  shall  be  payable  for  minerals  wroi  ; 
and  removed.  If  the  tenant  shall  not  within  two  years  discover  mine  i 
which  he  shall  think  capable  of  working  to  advantage,  he  shall  be  enti 
to  relinquish  the  lease ;  but  if  on  the  expiration  of  two  years  he  shall  disc«  i 
them,  he  may  work  them  one  year  for  the  royalty  without  the  fixed  rei  ; 

1th,  No  royalty  shall  be  exigible  for  coal  used  for  the  purposes  of 
works. 

8fA,  Lessee  to  furnish  correct  journals  of  the  borings  as  the  works  }  : 
ceed,  and  to  maintain  weighing  machines  for  ascertaining  the  amount 
the  lordships  or  royalties. 

^th,  Lessee  to  keep  regular  books,  showing  in  a  clear  and  distinct  man  i 
the  output  and  modes  of  disposal  of  the  minerals,  which  shall  be  patent 
the  proprietors. 

\Othj  Power  at  all  times  to  inspect  given  to  the  proprietors,  and  ne<  i 
sary  facilities  for  doing  so. 

11^,  Obligation  to  repair  damage  done  to  the  works,  and  on  expirat  i 
to  leave  them  in  good  condition,  and  surveys  and  plans  of  the  workii 
periodically  to  be  kept ;  and 

\2th,  Obligation,  when  required,  to  fill  up  from  time  to  time  any  pit 
hole  which  may  have  ceased  to  be  necessary,  to  restore  the  ground  usti 
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and  to  [622]  pay  damage  meaDwhtle  accruing,  and  to  leave  arable  groand 
in  the  earoe  condition  as  when  taken  possession  of. 

Lordship.,  l^th,  The  following  clause  may  be  inserted  for  tbe  purpose  of  rendering 

tbe  payment  of  the  lordship  more  certain  : — And  in  the  event  of  the  lordship 
before  stipulated  being  in  any  one  year  more  than  double  the  fixed  rent  at 
the  end  of  three,  six,  or  nine  months,  then  and  in  that  case  the  tenant 
shall  be  bodud  and  obliged,  as  he  hereby  binds  and  obliges  himself  and 
his  foresaids,  to  make  payment  to  the  said  A  of  the  said  lordship  along 
with  the  fixed  rent,  with  interest  thereof  till  payment,  the  lordship  to  be 
ascertained  as  before  provided. 

Irritancy.  14^^,  If  four  terms'  rents  shall  be  due  and  unpaid,  the  proprietor  shall 

have  t)ie  option  of  voidance  and  nullity,  and  the  tenant  no  power  of  purga- 
tion ;  and  the  houses  built  by  tenant  shall  be  forfeited  to  proprietor. 


No.  IX. 


Letting 


Sobject 


Dnntion. 


Working. 


MINEBAL  LEASE,  VIZ.,  OF  IROXSTONE. 

It  is  comtractbd,  agreed,  akd  ended  between  A  of  B,  heritable  pro- 
prietor of  the  ironstone  after  mentioned,  ov  the  one  part,  and  G,  ironmaster 
at  D,  ON  THE  OTHER  PART,  in  manner  following :  That  is  to  bay,  the  said  A 
has  SET,  and  by  these  presents,  for  the  tack -duty  and  other  prestations  after 
mentioned,  sets,  and  in  tack  and  assedation  lets,  to  the  said  C,  and  his  heirs, 
but  secluding  assignees  and  subtenants,  legal  as  well  as  voluntary,  but 
with  power,  nevertheless,  to  assign  to  successors  or  partners  in  the  trade  or 
business  now  carried  on  at  the  D  iron  works,  the  said  C  and  his  heirs,  exe- 
cutors, and  successors,  being  always  bound  for  the  rent  and  for  performance 
of  all  the  obligations  incumbent  on  the  tenant.  All  and  Whole  the  seam  of 
ironstode   commonly  called   the   Blackband  ironstone,   contained  in  the 
division  immediately  adjoining  the  westmost  division  of  the  lot  marked 
number  one  of  the  plan  of  the  estate  of  B,  and  lying  in  the  strata  which  is 
between  what  is  called  the  splint  or  hard  coal  and  the  C  coal,  which  said 
plan  was  made  by  Messrs  F  and  G,  mining  engineers  in  H,  and  was  signed 
by  the  said  B  in  the  treaty  for  this  lease ;  and  which  said  division  con- 
taining the  ironstone  hereby  let  is  situated  in  the  parish  of  I  and  shire  of 
J,  and  is  delineated  upon  a  separate  map  or  plan  thereof  made  by  the  said 
Messrs  F  and  G,  and  signed  by  the  parties  to  this  lease  and  with  reference 
hereto,  and  that  for  all  the  space  of  nineteen  years  from  and  after  the  term 
[623]  of  Martinmas  18 — ,  which,  notwithstanding  the  date  hereof,  is  hereby 
declared  to  be  the  commencement  of  this  lease,  and  the  entry  of  the  said  C 
to  the  premises  in  virtue  hereof,  but  with  power,  nevertheless,  to  the  tenant 
to  give  up  this  lease  at  the  period  and  in  the  manner  after  mentioned ;  and 
the  said  A  does  hereby  give  full  power  to  the  said  C  and  his  foresaids,  but 
at  the  proper  charges  and  expenses  of  the  tenant,  to  search  for,  work,  win, 
raise,  calcine  and  carry  away  the  said  Blackband  ironstone  hereby  let,  and 
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under  the  conditions  after  mentioned,  to  sink  pits,  or  make  open  casts  or 
mines,  erect  engines  for  drawing  and  draining  the  said  ironstone  and  the 
water  thereof,  to  bank,  to  build  houses  for  workmen,  and  to  form  hills  for 
depositing  and  calcining  the  said  ironstone,  and  to  make  a  road  or  roads  to 
the  said  hills  along  or  through  any  part  of  the  unfeued  land  of  B,  which  is 
upon  the  south  side  of  the  E  and  L  road,  and  which  road  or  roads,  when 
formed,  shall  be  kept  properly  fenced  on  both  sides  by  the  tenant :  Bar  it 
is  expressly  proyidbd  and  declared  hereby  that  the  said  C  and  his  fore-  ^°|?^^ 
flaids  shall  not  have  power  to  sink  pits  or  to  break  the  surface  of  the 
ground  for  any  other  purpose  than  the  making  of  a  road  or  roads,  nor  to 
erect  engines  for  drawing  water  or  ironstone,  nor  to  build  houses  within 

yards  of  any  presently  existing  farm-steading,  excepting, 
however,  that  they  may  put  down  air-pits  and  make  a  road  or  roads  nearer 
to  the  steadings,  but  still  not  within  yards  thereof:  And  it  is 

moreover  agreed  that  no  char-hills  or  pits  shall  be  made  within  any  exist- 
ing belt  of  plantation,  excepting  in  the  M  wood,  in  which  pits  or  char-hills 
may  be  made,  nor  in  any  garden  ground :  reserving  always  to  the  said  A  ^"]T^? 
and  his  successors  all  the  seams  of  coal,  with  the  exception  of  that  which  other 
requires  to  be  wrought  in  working  the  said  Blackband  ironstone  as  being  in  "^ 
connection  therewith ;  And  reserving  also  to  the  proprietor  all  bands  of  iron- 
stone and  whole  other  minerals,  of  whatever  kind,  excepting  the  said  Black- 
band  ironstone  hereby  let,  with  full  power  to  him  or  them,  or  to  his  or  their 
tenants,  to  search  for,  work,  win,  drain,  and  carry  away  the  said  coal,  iron- 
stone,  or  other  minerals  so  reserved ;  Providing  always  that  the  working 
of  the  said  reserved  minerals  shall  be  conducted  in  such  a  way  as  not  to 
injure  or  interfere  with  the  physical  working  of  the  said  Blackband  iron- 
atone  ;  And  providing  also  that  the  workings  shall  be  carried  on  by  separate  Separata 
pits  sunk  from  the  surface,  the  tenant  of  the  Blackband  ironstone  agreeing  ^^ 
hereby  that  such  pits  may  be  sunk  through  the  said  Blackband  ironstone ; 
But,  notwithstanding  the  provision  as  to  the  use  of  separate  pits,  it  is  also 
hereby  agreed  that  the  said  A  or  his  foresaids,  or  his  or  their  tenants  of 
the  said  reserved  minerals,  may  use  pits  that  have  been  sunk  to  the  Black- 
band  ironstone  by  the  tenant  thereof,  and  may  deepen  the  same  for  the 
purpose  of  working  the  said  reserved  minerals,  if  he  or  they  see  cause, 
provided  that  the  tenant  in  this  lease  shall  have  ceased  to  have  use  for 
such  pits;  which  lease  or  tack,  with  and  under  tde  reservations  above 
written,  the  said  A  binds  and  obliges  himself,  his  heirs  and  successors,  to 
warrant  to  the  said  C  and  his  foresaids  at  all  hands :  For  which  causes, 
and  oh  the  other  part,  the  said  C  hereby  binds  and  obliges  himself,  his  Rent, 
heirs,  executors,  and  successors  whomsoever,  to  pay  to  the  said  A,  his  heirs, 
executors,  or  assignees,  or  to  his  or  their  factors,  or  others  having  legal 
authority  to  receive  the  same,  the  rent  or  tack-duty  after  specified,  and 
[624]  that  quarterly  at  Candlemas,  Whitsunday,  Lammas,  and  Martinmas,  by 
equal  portions,  beginning  the  first  quarter's  payment  at  Candlemas  18 — , 
for  what  shall  be  due  at  that  term,  and  the  next  quarter's  payment  at 
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niptioii  shall  have  taken  place :  Fitkthkr,  it  it  hereby  agreed  &at,  for  the 
better  accommodation  of  the  tenants  of  and  ,  the 

said  Committee  of  Management  or  their  foresaids  shall  cause  to  be  made 
np  any  roadways  or  passages  which  in  consequence  of  the  said  reservoir 
may  become  wholly  or  partially  submerged,  so  as  to  allow  of  free  and  safe 
passage,  as  formerly,  for  the  cattle  and  sheep  of  said  farms  passing  from 
^|*^|^|j^     one  part  of  the  said  lands  to  another :  And  it  is  hereby  further  agreed, 
that  as  the  level  by  which  the  measurement  of  the  additional  ground  before 
referred  to  was  regulated,  being  that  to  which  the  water  is  understood  now 
to  rise  and  not  to  exceed  at  its  greatest  height,  the  said  Committee  of 
Management  hereby  bimd  themselves  and  their  foresaids  to  make  and  main- 
tain during  the  currency  of  this  lease  a  sufficient  bywash  to  allow  of  the 
surplus  water  to  escape,  and  to  cause  to  be  dug  or  erected  permanent  level 
marks,  either  by  pits  or  stones,  or  both,  at  moderate  distances  along  the 
borders  or  outline  of  said  reservoir,  and  to  maintain  and  uphold  such  pits 
and  stones  during  the  currency  hereof,  in  order  that  the  flood-marks  may 
at  all  times  be  distinctly  seen  and  ascertained :  And  it  is  hereby  further 
▲GREED,  that  the  said  A  shall,  in  consideration  of  the  foresaid  yearly  rent 
to  be  paid  him  by  the  said  Committee  of  Management  and  their  foresaids, 
[630]  take  upon  himself  the  settlement  with  the  respective  tenants  before 
mentioned  for  those  parts  of  tlieir  respective  possessions  to  be  resumed  by 
the  said  reservoir  under  this  bet  ;  but  it  is  hereby  expressly  declared  that 
2JJ^5^  ***  whatever  damage  shall  be  incurred  to  the  said  tenants  or  others  by  the 
water  overflowing  beyond  its  prescribed  boundaries,  or  by  their  cattle  or 
sheep  falling  into  and  drowning  in  the  said  reservoir,  or  in  any  of  the  said 
cuts  for  conducting  the  water  thereto  during  the  currency  of  the  existing 
leases  of  said  farms,  but  no  longer,  the  same  shall  be  paid  by  the  said  Com- 
mittee  or  their  foresaids  to  the  said  tacksmen  or  their  foresaids,  according 
to  the  value  to  be  put  thereon  by  men  to  be  mutually  chosen  by  the  parties ; 
it  being,  however,  agreed  that  the  said  Committee  of  Management  shall  be 
at  the  expense  of  fencing  and  keeping  fenced  during  the  currency  of  thi& 
lease  such  parts  of  the  said  reservoir  or  cuts  as  are  likely  to  be  dangerous 
to  sheep  and  cattle,  and  also  of  erecting  and  keeping  in  good  passable 
state  a  sufficient  number  of  bridges  or  passages  across  said  cuts,  for  the 
purpose  of  allowing  the  cattle  and  sheep  free  and  uninterrupted  access  to 
the  dififerent  portions  of  the  moor,  which  would  otherwise  be  inaccessible : 
Embuik-      j^p  ^]je  gg^i^  tacksmen  further  bind  and  oblige  themselves  and  their  fore- 
^ds  to  erect  and  maintain  sufficient  embankments,  bywashes,  and  sluices, 
so  as  to  prevent  any  undue  escape  of  water,  to  the  hurt  or  prejudice  of 
other  parties ;  and  in  case  of  damage  arising  from  any  such  cause,  the  said 
tacksmen  and  their  foresaids  shall  be  bound,  as  they  are  hereby  bound  and 
OBUGED,  to  make  compensation  for  all  such  damage  to  the  party  or  parties 
^^'^'J^      sustaining  the  same,  and  that  as  often  as  such  shall  occur :  Moreover,  the 
mincTili,      said  A  hereby  reserves  to  himself  and  his  foresaids  the  exclusive  right  of 
^        searching  for,  working,  and  carrying  off  limestone,  free  or  whinstone,  coal^ 
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mftrl,  or  any  mineral  or  manure  whatever  which  may  be  under  the  said 
reservoir ;  as  also  the  exclusive  right  of  boating,  sailing,  and  fishing  upon 
the  said  reservoir,  either  by  himself  or  those  having  his  authority  for  doing 
so :  Fdrther,  the  said  Committee  of  Management  hereby  bind  and  obuqb 
themselves  and  their  foresaids  to  attend  the  Baron  Courts  of  the  barony  of 

,  to  be  held  by  the  said  A,  when  duly  warned  thereto,  and  to 
obtemper  the  decrees  and  sentences  thereof  passed  in  terms  of  law :  Fur- 
ther, to  flit  and  remove  from  the  premises  hereby  let  at  the  expiry  of  this 
tack  without  any  warning  or  process  of  removing  for  that  efifect:  And 
LASTLY,  both  parties  bikd  and  obuge  themselves  and  their  foresaids  to  im- 
plement and  fulfil  their  respective  parts  of  the  premises  to  each  other  under 
the  penalty  of  £  sterling,  to  be  paid  by  the  party  failing  to  the  party 

observing  or  willing  to  observe  the  same,  by  and  attour  performance.  And 
they  consent,  &c. 


No.  XIL 

LEASE  OF  A  FISHEBY. 

[631]  The  parties  followino,  viz.,  A,  B,  and  C,  trustees  of  D,  now  de- 
ceased, and  heritable  proprietors  of  the  salmon -fishings  and  others  after- 
mentioned,  ON  THE  one  part,  and  E  and  F,  on  the  other  part,  have  con- 
tracted and  AGREED  in  manner  and  to  the  efi'ect  underwritten  :  That  is  to 
SAY,  the  said  trustees  of  the  late  D  have  set,  and  by  these  presents  in  tack 
and  assedation  let,  to  the  said  E  and  F,  and  to  their  heirs,  but  secluding 
assignees  and  subtenants  of  every  description,  both  legal  and  voluntary, 
without  the  explicit  consent  of  the  proprietors  previously  obtained  in  writ- 
ing, All  and  Whole  the  salmon -fishings  in  the  river  S,  and  in  the  sea  coast  Sabjeet 
adjoining  thereto,  belonging  to  the  said  trustees  of  the  late  D,  including 
therein  the  salmon-fishings  which  formerly  belonged  to  M ;  also  the  salmon- 
fishings  of  I  and  E,  which  formerly  pertained  to  the  late  W  G,  and  the 
salmon-fishings  of  Ar,  lately  belonging  to  B  W,  all  as  presently  possessed  by 
the  said  £  and  F  and  others,  in  virtue  of  a  lease  granted  by  the  said  late 
D,  which  expires  at  the  commencement  of  the  present  lease,  and  in  virtue 
of  a  tack  granted  by  the  said  B  W,  together  with  the  several  houses,  cellars, 
sheds,  and  offices  hitherto  used  and  occupied  for  the  accommodation  of  the 
said  fishings,  and  together  also  with  the  lands  on  the  east  side  of  the  river 
lying  betwixt  the  lands  of  Nether  K  and  the  sea,  as  at  present  occupied  and 
possessed  by  the  present  tacksman  of  the  fishings  above  named  under  the  yet 
existing  lease  thereof ;  and  also  together  with  three-fourths  of  an  acre  on 
the  west  side  of  the  river,  opposite  to  the  brae  or  cruive-dyke,  to  be  kept 
constantly  in  grass,  and  for  the  accommodation  of  laying  down  and  collect- 
ing stones  for  the  support  of  the  said  cruive-dyke :  But  reserving  always 
to  the  said  trustees  and  their  successors,  not  only  the  upper  floor  of  the 
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principal  house  at  T,  but  also  euch  of  the  lofts  there  as  have  hitherto  been 
possessed  by  the  said  late  D  and  his  said  trustees  for  granaries  or  oom- 
lofts:  AlL  which  fishings,  lands,  houses,  and  pertinents  lie  within  the 
parishes  of  L  and  N,  and  shire  of  0  respectively,  and  that  for  the  period  of 

Tens.  years  and  seasons  of  fishing  from  and  after  the  day  of 

,  being  the  termination  of  the  fishing  season  for  that  year,  the  last 
of  the  current  lease,  when  this  lease  is  hereby  declared  to  commence,  and 
to  terminate  on  the  day  of  ,  or  the  termination  of  the  fish- 

ing season  ,  or  in  the  event  of  the  breach  after-mentioned  taking 

place  on  the  day  of  ,  or  termination  of  the  fishing  seasou 

,  during  which  respective  periods  above  specified  the  said  trustees 

Wamn-  BIND  and  oblige  themselves  and  their  successors  in  ofiSce,  trustees  of  the 
said  D,  to  warrant  this  lease  from  all  facts  and  deeds  done  or  to  be  done  by 
them  in  prejudice  hereof ;  and  they  bind  and  oblige  their  constituents,  the 
representatives  of  the  said  D  beneficially  interested  in  his  succession,  to 
warrant  the  same  at  all  hands  and  against  all  mortal,  as  law  will,  and  that 
to  the  said  E  and  F  and  their  respective  heirs,  secluding  as  aforesaid  j  Pro- 

Break.  vidimo  always  and  declaring  that  it  shall  be  in  the  power  of  the  said  E 
and  F  and  their  foresaids  at  the  expiration  of  the  first  years  of  the 

[632]  said  lesAe,  or  on  the  foresaid  day  of  ,  or  on  the  last  day 

of  the  fishing  season  ,  to  renounce  and  give  up  the  same,  and  to  be  from 

thenceforth  free  from  the  conditions  thereof,  provided  they  sball, 
months  previous  to  the  said  day,  intimate  to  the  said  trustees  or  proprietors 
of  the  said  fishings  for  the  time  being  their  intention  to  take  advantage  of 
said  breach,  the  evidence  of  which  intimation  to  be  a  letter  under  the  band- 
writing  of  the  proprietors  for  the  time  being,  or  of  their  principal  commiS' 
sioner,  factor,  or  manager,  acknowledging  the  intimation  so  given,  or  failing 
such  letter  of  acknowledgment  the  intimation  to  be  made  notarially  under 
form  of  instrument  in  due  and  regular  manner;  and  in  case  intimation 
shall  not  be  acknowledged  or  given  in  manner  foresaid,  the  said  lease  is 
hereby  declared  to  continue  during  the  whole  remaining  years  thereof  to 
the  foresaid         day  of  ,  or  the  last  day  of  fishing  for  the  year : 

£eQ^  For  the  which  causes,  and  on  the  other  part,  the  said  £  and  F  bind  and 

oblige  themselves,  conjunctly  and  severally,  and  their  respective  heirs,  exe- 
cutors, and  successors  whomsoever,  to  make  payment  to  the  said  trustees 
or  to  the  proprietors  of  the  said  fishings  for  the  time  being,  or  their  factors 
or  others  in  his  or  their  names,  and  having  authority  to  call  for  the  same, 
of  the  sum  of  £  sterling  of  yearly  rent  for  the  said  fishings,  lands, 

houses,  and  others  above  mentioned,  and  that  in  two  equal  moieties  on  the 
days  of  ,  ,  and         day  of  yearly,  beginning  the  payment 

of  the  first  moiety  on  the  day  of  ,  and  the  second  moiety  on  the 

day  of        ,  both  in  the  year  for  the  first  year  or  season  of  fish- 

ing under  this  lease,  viz.,  from  the  termination  of  the  fishing-  season 
to  the  termination  of  the  fishing  season         ,  and  so  on  yearly  and  termly 
thereafter  during  the  continuance  of  this  lease,  with  a  fifth  part  more  of 
each  of  the  said  termly  moieties  of  liquidate  penalty  in  case  of  failure,  and 
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tbe  legal  iotereBt  of  each  moiety  from  and  after  the  respective  terms  whcD 
the  same  shall  become  dae  during  the  not  payment  thereof,  the  said  trustees 
and  their  sncceBsora,  proprietors  of  the  said  fishings,  being  always  bound  ^^ 
aod  OBLIGED  to  free  and  relieve  the  said  lessees  thereof  of  the  cess,  minister's 
stipends,  road  assessments,  and  other  public  and  parochial  burdens  affect- 
ing, or  that  may  affect,  the  said  fishings :  Bdt  with  and  under  this  declara- 
tion, that  in  the  event  of  any  income  or  property  tax  or  other  national 
tax  or  taxes  being  in  the  course  of  the  said  lease  imposed  on  the  said 
fishings,  the  burden  thereof  shall  fall  on  the  tacksman  and  the  proprietors 
respectively,  in  the  way  and  manner,  and  according  to  the  terms  in  which 
they  may  be  imposed  ;  that  is,  each  party  to  pay  their  own  parts  without 
any  relief  the  one  from  the  other  :  Ah  almo,  it  is  hereby  provided  and  de-  W«ct 
CLARED  that  the  proprietors  of  the  fishing  shall  not  he  hound  to  appoint 
water  bailiffB  annually  and  as  a  matter  of  course,  but  merely  to  employ  and 
pay  them  when  they  consider  it  necessary  and  proper  for  the  pnitectioa 
and  improvement  of  the  fishings :  Provisimo  and  nBCLARiHO,  as  it  is  hereby  Powsn  of 
specially  providbd  and  declared,  that  the  said  tacksman  shall  have  full 
power  and  liberty  to  work,  occupy,  and  enjoy  the  foresaid  salmon-fishings 
in  such  way  and  manner  as  has  been  hitherto  used  and  practised,  and  as 
may  be  legally  and  rightfully  done ;  hut  should  they  act  contrary  thereto, 
and  either  by  any  new'mode  of  fishing,  or  by  any  Dew  method  of  erecting 
and  constructing  the  cruive-dyke  or  of  placing  the  cruives  thereon,  occasion 
[633]  any  dispute  or  process  or  processes  to  arise  thereanent  with  the  other 
heritors  or  their  tenants,  the  said  E  and  F,  in  the  event  of  such  process  or 
processes  being  lost,  are  to  be  at  the  sole  expense  thereof,  and  liable  for  the 
same  and  all  the  consequences  thereof,  with  such  damage  as  may  be  in- 
curred and  found  due  by  them,  and  shall  also  free  and  relieve  the  said 
tnisteeH  and  their  foresaids  of  all  damages  and  expenses  which  may 
thereby  be  occasioned ;  but,  on  the  other  hand,  should  they  prevail  either 
wholly  or  partially  in  any  process  whereby  the  rights  of  the  said  trustees 
are  defended  or  the  mode  of  exercising  the  same  meliorated  and  the  fishing 
benefited,  then  and  in  that  case  the  whole  expenses,  or  such  part  thereof 
as  shall  not  be  recovered  from  the  adverse  party,  shall  he  submitted  to  the 
Sheriff  of  the  shire  of  X  for  the  time  being,  with  power  for  him  to  determine 
whether  the  whole  or  how  much  of  the  said  expenses  shall  be  defrayed  hy 
tbe  said  trustees  or  their  foresaids,  and  the  decision  of  the  said  SlienfT  shall 
be  binding  on  both  parties ;  it  being  hereby  expressly  DNnBRSToon  and  de- 
clared that  neither  during  the  dependence  of  such  process  or  processes, 
nor  previous  to  the  actual  decision  of  the  said  Sheriff  and  the  term  of  pay- 
ment of  any  such  sum  as  he  may  award,  shall  it  be  competent  to  the  said 
tacksmen  to  retain  any  part  of  the  rent  and  tack-duty  on  that  account,  nor 
to  found  upon  the  clause  of  warrandice  in  this  present  lease,  so  as  to  infer 
any  obligation  upon  the  said  trustees  or  their  foresaids  to  become  parties 
to  such  processes,  or  to  contribute  in  any  respect  towards  the  expense 
thereof:  As  ai.so,  frovidih<3  and  dbclarino,  as  it  is  hereby  specially  fro- 
viDRD  and  DECLAREn,  that  the  accommodation  of  land  and  houses  shall  be 
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ooDtinued  to  the  tackemau  as  enjoyed  by  the  tacksman  under  the  present 
subsisting  lease,  with  the  exception  of  what  is  termed  the  Fishing  Company's 
Park  at  U,  which  having  been  subset  during  the  lease,  and  not  being 
necessary  for  their  accommodation  at  present,  is  not  included  in,  nor  to  be 
any  part  of,  the  subjects  hereby  let :  But  in  case  it  may,  during  the  currency 
of  this  lease,  be  found  expedient  to  build  houses  at  the  upper  quarters  at  a 
greater  distance  from  the  river,  two  acres  of  land  above  the  Y  brae  are  to 
be  reserved  for  that  purpose,  of  which  the  tacksman  will  be  put  in  possee- 
Sopply  of     sion  without  paying  any  additional  rent  therefor :  And  further,  the  said 
lama.         ^  ^"^  ^  hereby  bind  and  oblige  themselves  and  their  foresaids  to  furnish 
the  family  at  Z  castle,  at  all  times  during  the  fishing  season,  with  what- 
ever fresh  salmon  shall  be  demanded  for  the  use  of  the  family,  at  the  rate 
of       sterling  per  pound  weight,  and  also  to  deliver  yearly  at  said  Z  castle 
kitts  of  pickled  salmon,  without  any  consideration  for  the  same  what- 
ever :  And  further,  it  is  hereby  agreed,  that  at  the  expiration  of  this  new 
lease  the  tacksman  shall  be  entitled  to  receive  either  from  the  proprietor 
or  next  incoming  tenant  the  value  of  the  cobles,  nets,  and  whole  fishing 
implements,  conform  to  an  inventory  and  appreciation  to  be  then  made  by 
Hoiuw,  Ac.  persons  to  be  mutually  named  :   Moreover,  it  is  hereby  specially  agreed, 
that  if  any  new  or  additional  houses  (including  ice-houses,  built  or  to  be 
built)  are  erected  by  the  tacksman  for  carrying  on  Hhe  fishing  trade  and 
business  during  the  currency  of  the  present  lease,  they  shall  be  allowed  the 
value  at  the  expiration  thereof,  as  the  same  shall  be  ascertained  by  men 
mutually  chosen,  and  to  be  then  paid  for  either  by  the  proprietor  or  incom- 
ing tenant ;  Provided  always,  that  the  sum-total  of  the  value  of  such  addi- 
tional [634]  buildings,  together  with  the  melioration  of  the  houses  at  pre- 
sent standing,  shall  not  in  all  exceed  £  sterling,  to  which  sum  the 
allowance  for  meliorations  is  hereby  expressly  restricted  over  and  above  the 
lying  inventory  declared  by  consent  and  minute  of  agreement  to  amount  at 
present  to  the  sum  of  £                  sterling,  to  which  they  are  to  be  kept  up 
by  the  tacksman,  and  if  deteriorated,  the  tacksman  is  to  pay  the  amount  of 
the  deterioration  at  the  end  of  the  lease :  And  further,  the  said  trustees 
and  their  foresaids  are  to  be  at  the  expense  of  defending  the  houses  already 
erected,  and  hereby  set,  from  any  damages  that  may  be  occasioned  by  floods 
in  the  river,  and  of  keeping  the  principal  slated  house  of  T,  and  those  other 
slated  buildings  partly  occupied  as  granaries  and  corn-lofts,  in  repair  during 
the  currency  of  this  lease :  And  it  is  also  agreed  on,  that  the  said  E  and  F 
and  their  foresaids  shall  have  the  same  privileges  for  quarrying  and  collect- 
ing stones  for  rebuilding  and  repairing  the  cruive-dykes,  or  any  buildings 
necessary  for  their  accommodation  in  working  the  foresaid  fishings  in  the 
near  vicinity  thereof,  and  that  in  the  same  manner  as  used  and  exercised 
by  the  present  and  former  tenants  ;  And  further,  providing  and  declaring 
that  it  shall  not  be  in  the  power  of  the  said  E  and  F  or  their  foresaids  to 
interrupt  the  upper  heritors  in  S  in  floating  their  wood  down  the  river, 
conform  to  law,  from  the           day  of              to  the  day  of 
nor  to  impede  the  said  trustees,  their  disponees,  and  their  successors, 
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and  any  purchasers  of  any  of  their  woods,  from  floating  them  down  the 
river  to  the  sea  at  any  time  during  the  fishing  season ;  it  heing,  however, 
understood  that  the  said  tacksman  or  their  foresaids  shall  not  be  obliged  to 
break  down  the  brae  or  cruive-dyke  even  to  allow  the  said  woods  to  pass, 
oftener  than  once,  or  at  most  twice,  every  month,  and  not  exceeding  three 
hours  each  time :  And  further,  the  said  trustees  and  their  foresaids  shall 
at  all  times  be  entitled  to  employ  tradesmen,  labourers,  and  others,  as  they 
may  judge  expedient,  either  for  working  the  ferry -bofkts,  repairing  the  bridge 
of  S,  or  in  erecting  bulwarks,  flood-dykes,  or  other  fences  and  embankments 
on  the  banks  of  the  river,  and  for  protecting  their  lands  on  either  side 
thereof,  without  being  liable  in  damages  or  diminution  of  rent  to  the  tacks- 
man of  the  said  fishings,  or  incurring  any  breach  of  warrandice  of  this  lease : 
Moreover,  the  said  E  and  F  hereby  bind  and  oblige  themselves,  conjunctly 
and  severally,  and  their  foresaids,  to  remove  from,  and  cede  possession  of, 
the  fishings,  lands,  and  others  above  mentioned  at  the  expiration  of  this 
lease,  to  the  end  the  proprietors  thereof,  or  others  authorised  by  them,  may 
then  enter  thereto  and  continue  to  occupy  and  enjoy  the  same  in  all  time 
thereafter,  and  that  without  any  warning  or  process  of  law  whatever ;  and 
if  they  shall  counteract  this  obligation,  and  sit  in  defiance  thereof,  they 
hereby  become  bound  to  pay  the  double  of  the  above  rent  or  tack-duty 
during  the  period  they  shall  so  possess  the  premises  or  any  part  thereof : 
And  lastly,  the  said  parties  bind  and  oblige  themselves  and  their  foresaids 
to  perform  the  premises  to  eabh  other  under  the  penalty  of  £ 
sterling,  to  be  paid  by  the  party  failing  to  the  party  performing,  by  and 
attour  performance.     And  they  consent  to  the  registration,  &c. 


No.  XIII. 
LEASE  OF  A  MANUFACTOBY  WITHOUT  STEAM-POWEB. 

[635]  This  contract  of  taok,  entered  into  between  A,  and  B,  and  C,  mer- 
chants in  D,  carrying  on  business  in  copartnership  under  the  firm  and  desig- 
nation of  A,  B,  and  Company,  on  the  one  part,  and  E  and  F,  merchants  in 
D,  carrying  on  busines  sunder  the  firm  of  E  and  F  and  Company,  on  the 
OTHER  PART,  WITNESSETH  :  That  the  said  first  party  have  set,  as  they  hereby  Subject 
in  tack  and  assedation  let,  to  the  said  second  party,  but  expressly  secluding 
assignees  and  sublessees.  All  and  Whole  the  entire  use  and  possession  of  the 
spinning  and  power- weaving  works  at  G-  and  H,  and  the  manager's  dwelling- 
house  and  garden  at  G,  all  lying  in  the  county  of  I,  with  all  the  machinery, 
utensils,  and  other  articles  therein,  as  the  same  are  particularly  specified  and 
described  in  an  inventory  thereof  subscribed  by  the  said  parties  as  relative 
hereto,  and  that  for  and  during  the  space  of  years  from  and  after  the  Dnntioo. 

term  of  ,  when  their  entry  thereto,  notwithstanding  the  date  hereof, 

is  dbolarbd  to  have  commencedi  and  from  thenceforth^to  be  peaceably  pes- 
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sessed  and  enjoyed  by  the  said  leasees  without  interruption  during   the 
Um.  currency  of  this  lease ;  and  for  the  further  accommodation  of  the  said 

lessees,  the  said  first  party  hereby  aorbe  to  build  a  small  shed,  to  commu- 
nicate with  the  picking- house  at  G,  and  also  agree  that  the  said  lessees 
shall  have  the  privilege  of  filling  the  dwelling-house,  presently  occupied  by 
the  manager  at  H,  with  spinning  machinery :  And  it  is  hereby  further 
AGREED,  that  the  said  lessees  shall  have  the  privilege  of  introducing  as 
many  power-looms  into  the  third  flat  at  the  east  end  of  the  factory  at  H  as 
they  may  think  proper,  it  being  expressly  understood  that  the  said  lessees 
are  not  at  any  time  to  make  use  of  a  greater  quantity  of  water  at  H  than 
what  is  requisite  for  the  works  at  G :  And  the  said  A  and  B  and  Company 
hereby  bind  and  oblioe  themselves  to  put  up  sufficient  and  substantial 
gearing,  for  the  purpose  of  enabling  the  said  second  party  to  drive  the 
additional  spinning  machinery  and  power-looms  intended  to  be  introduced 
by  them  into  the  said  factoxy  at  H ;  and  also,  they  bind  and  oblige  them- 
selves to  erect  a  larger  boiler  than  the  one  presently  in  use  at  the  said  factoiy 
Qm.  at  H ;  And  further,  the  said  A.  and  B  and  Company  hereby  bind  and  oblige 

themselves  to  erect  a  substantial  gas  apparatus  at  H,  capable  of  lighting  the 
whole  factory  there;  but  it  is  expressly  declared  that  the  said  E  and  F  and 
Company  are  to  pay  the  sum  of  sterling  towards  defraying  the  ex- 

pense of  erecting  the  said  gas  apparatus,  all  of  which  improvements  and 
alterations  are  to  be  completed  by  the  said  first  party  with  as  little  delay  as 
MainteD-      possible  :  And  the  said  A  and  B  and  Company  bind  and  oblige  themselves 
*'^^'  to  keep  the  whole  houses  and  mills  now  let  wind  and  water-tight  during  the 

currency  of  this  lease ;  and  which  lease  they  bind  and  oblige  themselves 
Bent.  to  warrant  at  all  hands  and  against  all  mortal :  For  which  causes,  and  on 

THE  other  part,  the  said  £  and  F  bind  and  oblige  themselves,  their  heirs, 
executors,  and  successors  whomsoever,  and  the  stock  and  estate  of  the  said 
company  of  £  and  F  and  Company,  to  make  payment  to  the  said  A  and  B 
and  Company  of  the  sum  of  X  sterling  of  rent  or  tack -duty  yearly, 

[636]  and  that  at  two  terms  in  the  year,  Martinmas  and  Whitsunday,  by 
equal  portions,  beginning  the  first  term's  payment  of  the  said  rent,  being 
£,  sterling,  at  the  term  of  Martinmas  next,  for  the  half-year  preceding, 

and  the  like  sum  at  Whitsunday  ,  and  so  furth  half-yearly  and  termly 

during  the  foresaid  space  of  years,  and  a  fifth  part  more  of  each 

moiety  of  penalty  for  each  term's  failure,  and  the  due  and  ordinary  annual- 
rent  of  the  said  tack-duty,  after  the  respective  terms  of  payment,  during 
Inyentory.  the  not  payment :  And  it  is  hereby  provided  and  declared,  that  as  an  in- 
ventory of  the  said  machinery,  utensils,  and  other  articles  has  been  taken, 
and  an  inspection  thereof  made  by  persons  mutually  chosen,  which  is  signed 
as  relative  hereto,  the  said  second  party  shall  be  bound  and  obliged  to  ren- 
der and  deliver  the  various  articles  specified  in  the  said  inventory  in  the 
like  workable  order  and  condition  at  the  expiration  of  this  lease,  ordinary 
tear  and  wear  excepted,  or  to  make  a  fair  and  reasonable  compensation  for 
any  deficiency  or  extra  deterioration  that  may  have  taken  place  thereon 
during  this  lease ;  it  being  understood  that  the  said  second  party  are  not 
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to  be  obliged  to  be  at  the  expense  of  keeping  in  repair  the  great  gearing  of 
the  mills :  And  further,  the  said  second  party  shall  have  the  privilege  of  New 
introducing  such  new  machinery  into  the  said  subjects  at  Gr  hereby  let,  of        ^^' 
the  kind  and  description  they  at  present  contain,  as  they  may  think  proper: 
And  it  is  hereby  provided,  that  whatever  power-looms  or  other  machinery 
shall  be  introduced  into  the  mills  during  this  lease  by  the  said  second  party, 
it  shall  be  in  the  power  of  the  said  A  and  B  and  Company  to  take  such  power- 
looms,  or  other  machinexy  so  introduced,  at  a  valuation  to  be  made  by  To  be 
arbiters  mutually  chosen  at  the  expiration  of  this  lease,  or  to  refuse  thej^"^ 
same  if  they  shall  think  proper:  And  in  regard  that  the  printfield  machinery  valuation, 
and  a  part  of  that  now  let  is  driven  by  the  same  wheel,  it  is  hereby  agreed 
that  the  lessees'  hours  of  working  shall  be  from  o'clock  in  the  morn-  Time  of 

ing  to  o'clock  at  night,  unless  a  deviation  therefrom-  be  made  by  ^^^    ^' 

mutual  consent  of  the  parties,  with  an  intermission  of  for 

breakfast,  and  the  same  time  for  dinner,  and  that  the  said  second  party 
shall  not  at  any  time  prevent  an  adequate  supply  of  water  from  coming  to 
the  said  printfield  works ;  it  being  understood,  however,  that  the  said  A 
and  B  and  Company  shall  have  it  in  their  power  to  alter  the  foresaid  hours 
of  working,  if  they  shall  see  it  necessary  to  do  so,  on  account  of  the  dryness 
of  the  weather,  and  that  they  shall  have  the  control  of  the  said  water  under 
the  conditions  and  limitations  before  specified,  which  powers  shall  be  used 
with  such  discretion  as  to  make  its  exercise  beneficial  for  both  parties,  as 
before  conditioned :  And  further,  the  said  second  party  shall  be  bound  and  Repair  of 
OBLIGED  to  pay  one-half  of  the  ordinary  expenses  that  may  be  incurred  in  ^*"^  *^* 
repairing  the  dams  or  leads  above  the  works,  to  the  extent  of  not  more  than 
£  sterling  yearly ;  and  as  the  workers  at  the  subjects  hereby  let  will 

occupy  dwelling-houses,  the  rents  of  which  are  payable  to  the  said  A  and  B 
and  Company,  the  said  E  and  F  and  Company  hereby  bind  and  oblige  them- 
selves to  retain  from  the  wages  of  such  workers  the  rents  that  may  be  owing 
by  them  for  such  dwelling-houses,  and  to  account  to  the  said  first  party  for 
the  same  monthly :  And  it  is  hereby  expressly  provided  and  declared  that  Reference- 
in  case  any  difference  of  opinion  shall  arise  between  the  parties  respecting  or 
connected  with  the  meaning  and  interpretation  of  these  presents,  the  same 
[637]  shall  be  submitted  and  referred  to  the  amicable  decision  of  two  neu- 
tral persons  to  be  mutually  chosen,  and  in  case  of  difference  of  opinion 
between  them,  to  any  oversman  whom  they  shall  appoint;  and  both  parties 
BIND  and  oblige  themselves  to  implement  and  fulfil  any  decree  or  decrees- 
arbitral,  interim  or  final,  which  may  be  pronounced  thereanent:  And  the 
said  E  and  F  bind  and  oblige  themselves,  and  the  said  company  of  E  and 
F  and  Company,  to  remove  from  the  premises  at  the  issue  of  this  tack, 
without  the  solemnity  of  warning  or  any  process  of  law  to  that  effect ;  and 
both  parties  bind  and  oblige  themselves  and  their  foresaids  to  perform 
and  fulfil  their  respective  parts  of  the  premises  to  each  other,  under  the 
penalty  of  £  sterling,  to  be  paid  by  the  party  failing  to  the  party 

observing  or  willing  to  observe,  over  and  above  performance.     And  both 
parties  consent  to  the  registration  hereof,  with  the  minutes,  awards,  decrees, 


clause. 
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iuterim  or  final,  to  be  given  furth  and  pronoanoed  by  the  said  Azbiter 
overaman,  in  the  Books  of  Council  and  Session,  &c. 


No.  XIV. 

LEASES  OF  MANUFACTORIES  WITH  STEAM  APPARATUS 

AND  STEAM-POWER. 

1.  Manufaciory  with  Steam  Apparatus, 

This  tack,  entered  into  by  A  and  B,  trustees  of  C,  oh  ths  onie  pa 

and  D  and  £,  carrying  on  business  as  millers  and  grain  dealers  at  F  m 

of  G,  under  the  name  and  firm  of  H,  on  the  sbcokd  part,  WirKfissi 

THAT  the  said  first  parties  have  set,  and  in  tack  and  assedation  let,  to 

said  D  and  E,  and  the  survivor  of  them,  and  heirs  of  the  survivor  in  tn 

for  behoof  of  themselves  and  the  partners,  present  and  future,  of  the  a 

company,  according   to  their  respective  interests  therein  (but   expres 

excluding  assignees  and  subtenants,  without  the  consent  of  the  said  f 

parties).  All  and  Whole  that  plot  or  steading  of  ground,  consisting  of 

square  yards  feet  or  thereby,  part  of  the  lands  caL 

,  in  the  barony  of  I  and  shire  of  J,  being  number  of  i 

ground  plan  made  out  by  K,  land  surveyor  in  L,  bounded  by  stre 

feet  wide  on  the  east,  along  which  it  extends  in  front  fi 

inches  or  thereby,  exclusive  of  the  portion  of  said  steading  occupi 

by  the  tenement  of  land  belonging  to  M  after  mentioned,  by  the  steadii 

number  on  the  west,  by  street  on  the  north,  and  the  steadii 

number         on  the  south :  As  also  All  and  Whole  that  other  steading 

8  b'eet  let  S^^^^^i  marked  on  the  said  plan  number  ,  consisting  of 

square  yards  feet  or  thereby,  bounded  by  the  said  steading  numl 

on  the  east,  by  steading  number  on  the  west,  by  stre 

on  the  north,  and  by  steading  number  on  the  south ;  Bur  EXCEPm 

and  RESERVING  always  from  said  steading  or  plot  of  ground  number 
All  and  Whole  that  tenement  of  land  built  on  part  thereof,  consisting 
storeys  and  garrets,  with  underground  cellars  and  back -ground  there 
belonging,  which  was  formerly  disponed  by  N  to  0,  but  under  the  who 
burdens,  restrictions,  and  others  as  to  the  use  of  the  said  ground  specific 
[638]  in  the  said  first  parties'  titles  thereto,  with  the  whole  buildings,  ere< 
tions,  and  machinery  on  the  said  pieces  of  ground,  commonly  known  as  '. 
Qrain  Mills,  consisting  of  the  buildings  of  the  miln,  kiln,  grain-stores,  an 
shops  and  counting-house  in  the  street  floor  of  the  stores,  the  Bteam-enginet 
boilers,  stores,  meal,  flour,  and  barley-mill,  machinery,  water-pipe,  an< 
whole  other  fixed  machinery  and  apparatus,  (but  excluding  moveabi 
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utensils,  all  as  specified  and  described  in  plans  and  inyentories  thereof,  and 
of  the  said  mills,  docqneted  and  subscribed  by  the  parties  as  relatiye  hereto : 
Together  also  -with  the  right  to  take  water  from  the  river  Q,  or  to  supply 
water  otherwise,  in  the  first  party's  option,  for  the  use  of  the  said  work,  and 
the  right  to  use  the  pipe  leading  from  the  said  river  to  the  works  through 
the  ground  claimed  by,  or  belonging  to,  the  Biver  Trustees,  in  terms  of  a 
contract  or  agreement  between  the  A  and  D  trustees  and  B,  dated 
18 — ,  the  first  parties  being  bound  to  pay  the  annual  sum  of 

,  stipulated  by  the  said  agreement :  Bur  declaring  that  nothing  herein 
Gontedned  shall  prevent  the  said  first  parties  from  challenging  the  Biver 
Trustees'  right  to  exact  the  said  sum,  and  to  reduce  the  said  agreement  as 
contraxy  to  law ;  and  together  also  with  the  stables  and  cart-shed  situated 
in  the  court  or  lane  immediately  behind  the  house,  number  ,  belonging 
to  and  lately  occupied  by  the  said  ,  as  the  same  are  presently 

occupied  by  ,  but  reserving  to  the  first  parties,  or  to  the  tenant 

in  the  said  dwelling-house,  the  use  of  one  stall  in  the  stable,  and  relative 
accommodation  in  the  loft,  and  also  accommodation  for  a  gig  in  the  shed; 
and  these  together  as  one  subject,  for  the  full  and  complete  period  of  ten  Dantfon. 
years  from  and  after  the  first  of  October  18—,  which  is  hereby  declared 
to  be  the  said  second  parties'  entry  to  the  premises :  Which  tack  the  said  WAma- 
first  parties,  under  the  reservation  afterwritten,  bind  and  oblige  themselves  ^^ 
to  warrant  to  the  said  second  parties  and  their  foresaids  from  all  facts  and 
deeds  done  or  to  be  done  by  them  in  prejudice  hereof:  And  they  bind  and 
OBUGE  the  trust-estate  under  their  management  to  warrant  the  same  at  all 
hands  and  against  all  mortal:   Excepting  from  the  said  warrandice  the 
current  sets  or  tacks  of  the  shops  situated  in  the  lower  flat  of  the  grain 
stores:  Providing' and  declaring  always  that  it  shall  be  in  the  power  of  Break, 
either  of  the  parties  hereto  or  their  foresaids  to  annul  and  put  an  end  to 
this  lease  at  the  of  18 — ,  upon  months'  previous  notice 

being  given  by  the  party  desiring  to  rescind  or  annul  the  same  of  their  in- 
tention so  to  do :  For  which  causes,  and  ok  the  other  part,  the  said  second  Beot. 
parties  hereby  bind  and  oblige  themselves  to  make  payment  to  the  said  first 
parties  and  their  foresaids  of  the  sum  of  £  sterling  of  yearly  rent, 

at  two  terms  in  the  year,  by  equal  portions,  beginning  the  first  term's  pay- 
ment at  the  first  of  18 — ,  for  the  half-year's  rent  due  preceding  that 
date,  and  the  next  payment  at  the  first  of  18—,  in  full  of  the  fiiBt 
year's  possession  and  rent,  and  so  forth  yearly  and  proportionally  thereafter 
during  all  the  years  of  this  lease,  with  one-fifth  part  more  of  liquidate 
penalty  for  each  term's  failure,  and  the  legal  interest  from  and  after  the 
time  when  the  said  rent  falls  due,  till  paid :  And  in  respect  the  said  whole 
subjects  are  at  present  in  a  good  and  sufficient  state  of  repair,  the  working 
condition  and  repair  of  the  engines,  boilers,  machineiy,  and  apparatus  being 
described  in  the  foresaid  schedules  or  inventories  thereof;  and  in  respect  of 
[639]  the  sum  of  £  to  be  allowed  from  the  payment  of  the  first  half- 
year's  rent,  and  to  be  expended  by  the  said  second  parties  in  removing 
minor  deficiencies  in  the  machinery  and  apparatus,  Thsbefobx  the  said 

77 


680  APPENDIX,  NO.  XV. 

hereby  let  in  bb  good  order  and  condition  as  they  were  in  at  their  entry 
thereto,  ordinary  tear  and  wear  and  natural  decay  being  always  excepted : 
AhmtkNii.  Dbolariho  furthkr,  that  the  said  tenant  shall  be  entitled  to  make  sach 
repairs,  alterations,  and  improvements  on  the  said  works  and  mackinery, 
and  also  to  make  such  addition  to  the  works  and  machinery,  as  they  may 
find  necessary  for  their  business ;  frovided  always  that  no  injury  shall  be 
occasioned  to  said  machinery  and  buildings  so  as  to  lessen  their  value  to  the 
proprietor,  and  with  liberty  to  erect  such  buildings  as  they  may  find  neces- 
sary either  for  their  business  or  for  the  accommodation  of  their  workmen : 
N«w  build-  Dbolarino  that  the  tenants  shall  be  entitled  to  erect  such  buildings  without 
"^  paying  for  the  privilege  of  doing  so :  provided  alwats  that  the  site  upon 

which  the  same  are  built  shall  be  first  approved  of  by  the  first  party  and  his 
foresaids :  Dbolaring,  in  regard  to  any  additions  made  to  or  on  the  premises 
hereby  let,  either  in  regard  to  buildings  or  fixed  machinery,  that  the  tenants 
shall  have  no  claim  against  the  landlord  for  the  value  thereof,  neither 
shall  they  be  entitled  to  remove  the  same,  or  any  part  thereof,  at  the  expiry 
of  the  present  lease,  but  they  shall  be  bound  to  leave  the  premises  and 
machinery  hereby  let  in  as  good  condition  as  they  are  at  present,  ordinary 
[645]  tear  and  wear  and  natural  decay  excepted ;  and  the  said  tenants  hereby 
BIND  and  OBLIGE  themselves  and  their  foresaids  to  flit  and  remove  from  the 
premises  hereby  let  on  the  expiry  of  this  lease  without  any  warning  away 
or  process  of  law  for  that  effect ;  and  both  parties  bind  and  oblige  them- 
selves and  their  foresaids  to  observe  and  perform  their  respective  parts  of 
the  premises  to  each  other,  under  a  penalty  of  £  sterling,  to  be  paid  by 
the  party  failing  to  the  party  performing  or  willing  to  perform,  over  and 
above  performance.     And  they  consent,  &c. 


No.  XVI. 

LEASE  OF  A  DEEB  FOREST  AND  MANSION. 

It  is  oohtracted  and  agreed  upon  between  the  parties  following,  viz., 
A,  heritable  proprietor  of  the  lands  attached  to  C  Castle,  in  the  county  of  D, 
OH  THE  ONE  PART,  and  B,  ON  THE  OTHER  PART,  in  manner  following :  That  ib 
TO  SAY,  the  said  A  has  bet,  and  in  consideration  of  the  rent  and  other  pres- 
tations and  conditions  after  specified,  hereby  lets,  to  the  said  B  and  his 
heirs,  but  expressly  secluding  assignees  and  subtenants  except  with  the 
special  consent  of  the  said  A  (and  except  as  hereinafter  mentioned),  the 
SnbfMsta  BxoLUBivE  RIGHT  and  PRIVILEGE  of  shooting  game  of  every  description  oa 
the  said  lands  attached  to  the  said  C  Castle ;  as  also  the  said  castle,  with 
the  offices,  garden,  lawn,  and  grass  farm  attached  thereto,  as  the  same  are 
at  present  all  possessed  by  the  said  B,  under  a  lease  current  till  the 
day  of  in  the  year  ,  granted  by  the  said  A  to  the  said  B, 

dated  the  day  of  in  the  year  ,  and  that  for  the  term 

and  space  of  years  from  and  after  the  said         day  of  in  the 
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year  ,  when  the  said  current  lease  expires :  Bur  it  is  hereby  expressly 

PBOviDBD  and  declared  that  it  shall  be  optional  to  the  said  B  and  his 

foresaids  to  pat  an  end  to  the  present  lease  at  the  expiry  of  the  first 

years  thereof,  viz.,  on  the  day  of  in  the  year  , 

upon  iriving  notice  in  writing  to  that  effect  to  the  said  A  :  And  it  is  also  Nomln*- 

iij<3  tioD  of  n 
declared  that  although  assignees  and  subtenants  are  expressly  excluaed,  e^ggo,. 

it  shall  be  in  the  power  of  the  said  B,  by  a  writing  under  his  hand,  even 
though  informal,  to  name  a  successor  to  him  in  the  said  lease  in  the  event 
of  hb  death  during  the  currency  thereof :  And  further,  in  case  the  said  B  SnUettIng, 
may  not  have  exercised  such  power,  it  shall  be  competent  to  said  successor, 
or  failing  him  or  her,  to  the  heirs  of  the  said  B,  upon  his  death,  or  during 
any  after  period  of  the  currency  of  this  lease,  to  sublet  the  premises  for  the 
remainder  of  the  space  then  to  run  of  this  lease ;  declaring,  however,  that 
the  successor  so  to  be  named  by  th^said  B,  or  the  subtenant  to  be  appointed 
by  the  heirs  of  the  said  B,  shall  be  a  person  of  undoubted  respectability,  to 
be  approved  of  by  the  said  A ;  and  that  the  said  heirs  shall  in  either  of  the 
said  cases  continue  liable  for  the  payment  of  the  tack-duty  and  performance 
of  the  whole  other  prestations  incumbent  on  the  tenant  as  after  expressed ; 
WHICH  tack,  under  the  provisions  and  declarations  aforesaid,  the  said  A 
BINDS  and  OBLIGES  himself  to  warrant  to  the  said  B  at  all  hands :  For 
WHICH  CAUSES,  and  on  the  other  part,  the  said  B  binds  and  obliges  himself 
£646]  and  his  heirs,  executors  and  successors  whomsoever,  to  make  payment 
to  the  said  A  and  his  heirs  and  successors  of  the  sum  of  £  sterling 

in  name  of  rent,  and  that  yearly  during  the  lease,  at  two  terms  in  the  year, 
Martinmas  and  Whitsunday,  by  equal  portions,  beginning  the  first  half- 
yearly  payment  of  said  rent  at  the  term  of  Martinmas  or  11th  day  of 
November  in  the  year  ,  and  the  next  term's  payment  thereof  at  the 

term  of  Whitsunday  or  15th  day  of  May  in  the  year  ,  and  that  for 

the  rept  of  the  first  year's  possession  under  this  lease  from  the  day 

of  in  the  year  to  the  day  of  in  the  year  , 

and  so  forth  yearly  and  termly  thereafter  during  the  currency  thereof,  with 
a  fifth  part  more  of  each  year's  payment  of  liquidate  penalty  in  case  of 
failure,  and  the  legal  interest  of  each  term's  payment  from  the  time  the 
same  shall  fall  due  during  the  not  payment  thereof :  And  further,  the 
said  B  binds  and  obliges  himself  and  his  foresaids  to  pay  yearly  during 
the  currency  of  this  lease  the  assessed  taxes  for  the  houses  hereby  let,  and 
to  defray  the  whole  expense  of  protecting  the  same :  Declaring  that  he 
shall  have  every  power  vested  in  the  said  A  to  prosecute  poachers  or  tres- 
passers ;  declaring  also  that  in  using  the  right  and  privilege  of  shooting 
hereby  let  the  said  B  and  his  foresaids  shall  do  so  in  a  fair  and  sportsman- 
like manner :  And  the  said  B  binds  and  obliges  himself  and  his  foresaids 
to  preserve  and  leave  the  garden  in  good  order,  and  to  keep  and  uphold  in 
^ood  repair  during  the  lease  the  fences  of  the  grass  parks  and  shrubberies 
in  the  neighbourhood  of  0  Castle,  reserving  power  to  the  said  A  and  his 
foresaids  to  fence  or  rail  in  young  plantations  against  deer:  And  it  is 
hereby  specially  conditioned  that  the  said  B  and  his  foresaids  shall  be  pro- 
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hibited  from  ploughing  or  brukiog  op  any  part  of  the  groundi  hereby  let, 
which  are  to  be  wholly  kept  in  grass  as  at  present,  nnlen  such  parts  of  the 
lawn  or  parks  as  to  improve  the  pasture  be  required  to  be  broken  op,  and  which, 
in  that  case,  the  said  fi  shall,  as  speedily  thereafter  as  may  be,  after  BufficieDt 
cleansing  and  manuring,  he  obliged  to  lay  again  down  in  gross ;  bat  for 
so  breaking  up  at  all  be  must  prenously  obtain  the  consent  of  the  said  A ; 
and  in  the  event  of  the  said  B  availing  himself  of  the  breach  in  his  favour, 
and  giving  up  the  lease  before  the  ground  so  broken  np  eball  be  restored 
again  to  grass,  he  and  his  foresaids  shall,  notwithstanding,  be  bound  to  bear 
the  expense  of  clearing,  manuring,  and  laying  down  the  same,  as  tbe  said 
expense  shall  be  ascertained  by  persons  to  be  mutually  named,  the  said  B 
or  hie  foresaida  having  right  to  the  crop  thereof  while  so  relaying  down, 
they  paying  a  fair  rent  per  acre,  according  to  its  value  in  grass  before  being 
broken  up ;  as  also  dbclabiho  that  the  said  B  shall  have  no  right  to  pot 
any  cattle,  sheep,  or  other  stock  whatever  on  any  other  part  of  the  grounds 
hereby  let  than  the  lawn  and  parks,  excepting  a  few  young  cattle, 
milch  cows,  aud  ponies,  for  his  owu  uee  and  the  use  of  the  gamekeepers  ; 
and,  on  the  other  hand,  the  said  A  shall  have  no  right  to  put  cattle,  shoep, 
or  other  stock  whatever,  or  to  cut  grass  on  any  part  of  the  said  grounds: 
And  fdrtheb,  the  said  fi  binds  and  obuoeb  himself  and  his  foresaids  to 
remove  with  their  Bervants  and  others  from  the  poesession  of  the  suhjeots 
hereby  let  at  the  expiration  of  this  lease,  and  that  without  any  previous 
warning  or  procesB  of  law  to  that  effect  (Then  follow  the  ordinary  c. 
of  Mutual  Implement,  Begistration,  and  Testing.) 


LEASE  OF  GAME. 

[647]  It  is  cohtractkd  and  aorbkd  cfoh  between  the  partiesf  oUowin^ 
viz.,  A,  heritable  proprietor  of  the  lands  of  B,  in  the  county  of  D,  oh  thb 
ORB  piBT,  and  C  ON  ibb  othbb  pabi,  in  manner  following:  That  is  to  air, 
the  said  A  has  set,  andinconsideratlon  of  the  tack-dnty  aod  other  pite- 
tatious  after  expressed,  hereby  lets,  to  the  said  C  and  hia  heirs,  hut  expressl  j 
secluding  assignees  arid  subtenants  except  with  the  special  consent  of  the 
said  A,  and  under  tbe  provisions  and  declaiatious  after  mentioned,  the 
BiOHT  and  pRiviLXOB  of  shooting  and  killing  game  of  every  description  on. 
the  said  lands  of  B,  as  the  stud  light  of  shooting  was  formerly  let  to  £  and 
is  presently  possessed  by  the  said  C  as  in  right  of  the  lease  held  by  the 
said  £,  and  that  foi  the  term  and  ^lace  of  years  &om  and  after  the 

first  day  of  in  the  year         ,  when  the  right  of  the  said  C  as  assignee 

to  the  lease  held  by  the  said  E  will  terminate,  and  tine  entry  of  tbe  said  G 
under  these  presents  will  commence,  and  to  be  thenceforth  peaceably  pos- 
sessed by  bjm  and  his  foresaids  during  the  said  space ;  which  lease  the  said 
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A  BIKD8  and  OBLiOBS  himself  to  warrant  to  the  said  C  and  his  foresaids  at 
all  hands :  For  whioh  OAVBta,  and  on  the  other  part,  the  said  C  binds  and  Ttnaika. 
OBLiQBS  hitDself,  his  heirs,  ezecntors,  and  succeseois  whomsoarer,  to  make 
payment  to  the  said  A,  and  his  heirs,  ezecators,  and  snccesBors,  of  the  sum 
of  £  stetling  in  name  of  rent,  and  that  yeaily  during  the  lease,  at 

the  term  of  Martinmas  or  11th  day  of  November,  beginning  the  first  year's 
payment  at  the  term  of  Martinmas  or  1 1th  day  of  NoTember  in  the  year 
,  and  that  for  the  rent  of  the  first  year's  possession  from  the  1st  day 
of  March  to  the  Ist  day  of  March  ,  and  so  forth  yearly  there- 

after during  the  currency  of  the  present  lease,  with  a  fifth  part  more  of  each 
year's  payment  of  hqnidate  penalty  in  case  of  failure,  and  the  legal  interest 
of  each  year's  payment  from  the  time  the  same  shall  fall  due  during  the 
not  payment  thereof:  Abd  furthsb,  the  said  C  binds  and  Obuobs  himself Eipennol 
and  his  foresaids  to  defray  the  whole  expenses  of  protecting  the  gome,  and  ** 
of  prosecuting  poachers  or  trespassers  Ihereon;  dbolarino  that  for  the  pro- 
tection and  preserration  of  the  game  be  shall  be  entitled  as  at  present  to 
have  such  assistance  from  the  ground -officers  of  the  district  as  they  can  con- 
Teniently  give,  consistently  with  the  proper  discharge  of  their  other  duties, 
and  that  the  local  factor  and  ground-officer  shall  be  instructed  to  prevent  as 
&r  as  in  their  power  indiscriminate  or  general  burning  of  the  heath  to  the 
injury  of  the  game,  but  bo  as  no  way  to  impede  the  tenants  of  the  district 
&ora  burning  small  patches  of  the  heath  yearly,  to  facilitate  their  access  to 
and  use  of  their  privilege  of  casting  and  winning  fuel  or  other  necessary 
purposes ;  and  the  said  C  and  hia  foresaids  shall  have  every  power  vested  ib 
the  said  A  and  his  foresaids  to  prosecute  poachers  and  trespassers:  And 
DECLARLNO  ALSO  that  iu  Using  the  right  and  privilege  of  shooting  and  killing 
game  hereby  lut  the  said  C  and  his  foresaids  shall  be  bound  to  do  so  in  a 
fair  and  mportsmanliko  manner :  And  purtheb,  the  said  C  binds  and  obliges  Obiigatian 
himself  and  his  foresaids  to  remove  from  the  possession  of  the  subject  *" '"""^^ 
hereby  let  at  the  expiration  of  this  lease  without  [648]  any  previous 
warning  or  process  of  law.  (Then  follow  the  usual  clauses  of  Mutual 
PerTormance,  Eygietration,  and  Testing.) 


LEASE  OF  A  FEEEY. 

It  18  CJ0NTE4CTBD  AND  AOBEBD  DPOK  betwLjtt  the  parties  following,  viz.,  A, 
B,  C,  D,  and  E,  as  specially  appointed  and  authorised  by  a  general  meeting 
of  the  trustees  appointed  by  an  Act  made  in  the  year  of  the  reign  of 

King  ,  cap  ,  intituled,  "An  Act  for  further  improving 

the  communication  between  the  connty  of  F  and  county  of  G,  by  the  ferries 
across  the  frith  of  H,  between  I  and  J  in  the  county  of  F,  and  K  and  L  in 
the  county  of  G,"  and  of  another  Act,  Ac.  {maert  titles  o/any  other  atatutu). 
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to  enter  into  the  lease  alter  mentioiied,  of  date  the  day  of 

OH  THr  ONX  FAST,  and  If,  OH  THE  OTHEB  FAHT,  in  manner  following :  That  i3 
TO  SAT,  the  said  trostees  befoie  oiimiid,  authorised  as  aforesaid,  and  for  and 
in  behalf  of  the  Baid  tnuteea  for  improving  the  foresaid  ferries,  have  set, 
and  in  tack  and  assedation  lkt,  to  the  gaid  ii,  and  his  heirs  and  succesaon 
wbomsoevei,  and  to  his  Bubtonants,  for  whom,  however,  the  said  M  and  his 
cantioneiB  oi  securities  after  mentioned  shall  be  responsible,  both  so  far  as 
respects  pajment  of  rent  and  performance  of  the  after- mentioned  stipula- 
tions of  the  lease,  All  and  Sundrt  the  st^am-boate,  sail-boats,  cutteis,  and 
flory  boats,  with  Iheir  appurtenances,  ae  specified  and  contained  in  the  in- 
ventory and  appraisement  after  mentioneJ  ;  as  aiso  the  inn  at  N,  ajid 
ofiBces,  snperintendent's  house  there,  and  pertinents  ;  and  also  all  the  pro- 
perty belonging  to,  or  acquired  by,  the  said  trustees  in  property  or  lease 
in  virtue  of  the  said  Acts ;  amd  ai^o  the  exclusive  right  of  navigating  the 
passage  or  ferry  across  the  &ith  of  II,  so  far  as  belonging  to  the  said 
trustees,  and  all  right  which  the  said  trustees  have  to  the  harbours,  piers, 
and  landing  places  at  the  several  places  before  mentioned,  and  of  levying 
the  rates  and  duties  vested  in  the  said  trustees  by  the  several  Acts  before 
recited,  or  any  of  them,  to  the  amount  of  the  rates  and  duties  at  present 
levied  by  the  foresaid  trustees,  and  that  for  the  full  space  of  years, 

bom  the  day  of  at  o'clock  a.m.,  to  the  day 

of  at  o'clock  A.U.;  and  which  tack  the  said  trustees  before 

mentioned  bind  and  dbliob  themselves,  and  the  other  trustees  acting  under 
the  foresaid  Acts,  to  warrant  to  the  said  M  and  his  foresaids  from  their 
own  proper  facts  and  deeds  only ;  For  which  cadbes,  and  on  the  other  part, 
the  said  M  binds  and  Obliobb  himself,  his  heirs,  executors,  and  successors, 
to  content  and  pay  to  the  said  A,  B,  C,  D,  and  E,  and  to  the  survivore  or 
enrvivor  of  them,  or  their  attorney  or  attorneys,  the  sum  of  £  sterling 

per  annum  of  rent  for  the  fitst         years  of  this  lease,  and  the  sum  of  £ 
sterling  per  annum  for  the  remaining  years  thereof,  and  that  monthly, 

by  equal  instalments,  at  the  Bank  of  office  in  0,  or  such  other  bank  at 

0  as  shall  be  fixed  on  by  the  said  trustees,  beginning  the  first  payment  on 
the  day  of  next  in  this  present  year  for  the  month 

preceding,  and  bo  forth  monthly  thereafter,  with  lawful  interest  of  each 
monthly  payment  from  the  time  the  same  shall  fall  due  until  paid,  and  a 
[649]  fifth  part  more  of  penalty  in  cose  of  failure  in  the  punctual  payment  of 
1  the  said  monthly  rent  or  tack-duty :  And  pcrtheei,  the  said  M  ijikds  and 
[  OBLiasB  himself  and  his  foresaids,  over  and  above  and  besides  making  pay- 
ment of  the  rent  before  specified,  to  make  payment  to  the  said  trustees  before 
named,  and  to  the  survivors  or  survivor  of  them,  or  to  their  attorney  or  attor- 
neys, half-yearly  after  the  said  day  of  current,  for  behoof  of  the 
several  peraons  who  may  hold  bonds  or  assignments  for  the  debts  owing  by 
the  said  trustees,  which,  in  bo  far  as  the  same  can  at  present  be  ascertained, 
amount  to  £  sterhn^  viz.,  of  the  sum  of  £  stcrhng,  being 
the  interest  at  the  rate  of  per  centum  per  annum  on  the  principal 
sum  of  £             sterling,  being  the  debt  due  by  the  said  trustees  appointed 
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"by  an  Act  for  improying  the  communication  between  the  county 
the  county  of  G,  passed  in  the  year  ;  of  the  sum  of  £ 

ling,  being  the  interest  of  the  principal  sum  of  £  sterling 

by  certain  persons  to  whom  assignments  have  been  given  by 
trustees  in  terms  of  the  foresaid  Act  passed  in  the  year  ,  a 

sum  of  £  sterling,  being  the  interest  of  the  whole  debt,  s 

(inclusive  of  the  sum  to  be  expended  in  completing  the  road  of  co 
tion  £x)m  N  to  P,  as  after  specified),  as  nearly  as  the  same  can  { 
be  ascertained,  to  a  further  sum  of  £  sterling,  due  by  the  i 

as  beginning  the  first  payment  of  the  said  interest  at  the  term  of 
day  first  for  as  much  interest  as  shall  then  be  due,  and  so  forth  h 
thereafter  during  the  currency  of  this  tack,  with  a  fifth  part  mo 
said  half-yearly  sums  of  penalty  in  case  of  failure  in  the  punctual 
thereof;  which  sums  of  rent  and  interest  shall  be  payable  by  th( 
and  his  foresaids,  without  diminution  on  account  of  any  claims  he  i 
against  the  said  trustees,  and  which  sums  of  interest  shall  not  s' 
diminution  or  defalcation   although  the  trustees  may  during  1 
have  paid  off  or  discharged  part  or  all  of  the  debt  before  ment 
although  the  rate  of  interest  may  be  reduced  below        per  ce 
FURTHER,  the  said  M  binds  and  obliges  himself  and  his  foresaid 
diately  upon  entering  upon  this  lease  to  relieve  the  trustees  of  th> 
obligations  which  they  have  granted  or  are  liable  in  for  payment  of 
debt,  amounting  to  about  £  sterling,  the  said  trustees  being  1 

they  hereby  bind  and  obliqe  themselves,  that  whensoever  relief  i 
said  debts,  or  any  of  them,  shall  have  been  effected  by  the  said  M, 
assignments  in  respect  thereof  to  him  in  terms  of  the  Act  of  Pai 
except  to  the  extent  of  £  sterling,  subscribed  for  the  expense  o 

boats  by  persons  for  whom  the  said  trustees  shall  be  responsible,  ei 
pajrment  of  the  sums  subscribed  by  them  respectively,  or  that  tl: 
subscribe  bonds  or  bills  each  for  the  sums  subscribed  by  him  to  the  tn 
their  treasurer,  by  whom  the  same  shall  be  assigned  or  indorsed  to  1 
M  or  his  foresaids:  And  further,  the  said  M  binds  and  obuoes  him 
his  foresaids  to  keep  up  the  boats  and  other  property  delivered  to 
the  said  trustees,  and  to  restore  the  same  to  the  trustees  at  the  expii 
this  lease:  And  also  the  said  M  binds  and  obliges  himself  and  his  i 
to  be  responsible  for  all  damage  to  the  said  boats  and  other  property 
and  dangers  of  the  sea,  and  to  that  effect  to  insure  the  same  in  the  i 
the  said  trustees  at  the  appraised  value,  to  be  ascertained  in  manne 
after  specified,  in  some  regularly  established  insurance  office  or  office 
approved  of  by  the  said  trustees,  and  report  receipts  for  the  premium 
miums  as  the  same  falls  due,  and  that  at  his  sole  expense ;  and  in 
the  whole  boats  are  to  be  inspected  and  appraised  by  Q,  engineer, 
shipbuilder  (mutually  named  by  the  parties),  prior  to  the  said 

current,  according  to  their  worth  in  the  service  in  which  t 
employed,  and  will  be  delivered  over  to  the  said  M  at  such  appraist 
he  therefore  not  only  binds  and  obliges  himself  and  his  foresaids  to 
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tlie  same  at  that  appraisemeat,  but  also  to  ndeliTec  them  to  the  said  trnstAea 
at  tiiB  expiration  of  the  lease,  acGoiding  to  an  appnuseraent  to  be  then  made 
accoiding  to  their  worth  in  the  Bemce  they  are  enqiloj'ed  hj  the  said  two 
appraisera,  or  failing  them,  b;  an  engineer  and  ehipbnildet  of  eminence,  to 
be  then  named  by  the  aaid  tnutees  in  a  general  meeting  assembled,  and  in 
case  there  shall  be  any  deficiency  in  the  value  the  aaid  U  binds  and  OBLia^ 
himself  and  his  foresaids  to  pay  the  same  to  the  said  trustees,  with  legal 
interest  till  paid :  Amd  Fdrtheb,  the  said  M  BiNoe  and  obuobs  himself  and 
his  foresaids  not  to  alter  the  description  of  boats  at  present  plying  on  the 
said  ferry  withoat  having  previously  obtained  the  authority  of  the  said 
trustees,  or  of  a  committee  of  their  number  appointed  by  tbem  for  that  pur- 
pose: Dkla&ino  alwavb  that  in  case  the  said  trustees  or  their  committee 
BbaU  authorise  tlie  said  M  and  his  foresaids  to  ply  with  any  new  description 
of  boats,  he  or  they  shall  be  at  liberty,  with  the  approbation  and  consent  of 
the  said  trustees,  to  sell  such  of  the  boats  as  were  delivered  to  him  at  the 
commencement  of  this  lease,  and  which  may  be  found  onnecessary  for  the 
supply  of  the  ferry  -.  But  at  the  eviration  of  the  lease  he,  the  said  M,  Btnoe 
and  OBUOBS  himself  and  his  foresaids  to  leave  boats  plying  on  the  ferry  of 
the  same  appraised  value  as  at  its  commencement,  otherwise  to  pay  the 
deficiency  of  value  to  the  said  trustees,  with  interest  of  the  some  from  the 
termination  of  the  lease  until  paid ;  And  further,  tho  said  ^r  bixds  and 
OBLruES  himself  and  his  foreaaids  to  ply  with  Bteam-boats  directly  from  J  to 
I,  or  to  any  other  point  on  the  shore  approved  of  by  the  said 

trustees  a^  after  apecilied  ;  and  from  I  to  J  at  least  times  each  lawtiil 

day  from  each  side  during  the  summer,  and  times  each  lawful  day 

during  the  winter  months,  of  the  times  in  eummer  and  of 

the  times  in  winter,  with  carriageG,  cattle,  &c.,  the  summer  months  being 
hereby  declared  to  be  from  the  day  of  to  the  day  of 

,  both  days  inclusive,  and  also  to  ply  from  each  aide  with  a  steam- 
boat times  t'ach  Sunday  duriug  the  whole  year ;  As  albo,  the  said  M 
BINDS  and  OBLIGES  himself  and  his  foresaids  to  erect  or  extend  the 
pier  of  the  harbour  of  J,  and  make  and  construct  the  necessary  access  or 
roadway  to  the  said  pier  or  harbour,  as  described  in  the  plan  referred  to  in 
the  said  Act  of  Parliameut  obtained  in  the  year  ;  and  to  enable  hiig 

to  do  so  the  said  trustees  hereby  appoikt  the  aaid  M  to  be  their  manager 
and  commissioner,  and  he  shall  also  be  bound  and  obliged,  as  he  hereby 
BINDS  and  OBLIGES  himself  and  his  foresaids,  as  far  as  it  is  possible,  to  com- 
plete the  erection  of  a  low-water  pier  at  or  near  I,  either  according  to  the 
alterations  described  in  the  said  plan  thereof,  obtained  by  the  said  trosteee 
from  S,  civil  engineer,  or  by  extending  the  said  present  pier  still  further 
out,  or  by  erecting  a  low-water  pier  in  a  better  situation,  to  be  approved  of 
[G5 1  ]  by  the  said  trustees  ;  and  the  said  M  binds  and  obliobb  himself  and  his 
forosaida  to  keep  up  the  foresaid  pier  at  I  while  it  remains  the  ferry  station  for 
steam-boats,  as  well  as  the  other  property  belonging  to  the  said  trustees, 
with  buoys,  mooring-chains,  &c.,  as  the  same  shall  be  delivered'to  him  at 
the  commencement  of  this  lease,  and  that  during  Uie  continuance  thereof ; 
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AND  ALSO  that  he  and  his  foresaids  shall  carry  on  the  before-mentioned  oper- 
ations in  all  other  respects,  including  the  time  (which  in  so  far  as  respects 
the  foresaid  pier  at  I,  must  be  completed  in  years  from  the  passing  of 

the  said  Act  of  Parliament),  necessary  for  completing  them  to  the  satisfac- 
tion of  the  said  S,  whom  failing  of  T,  civil  engineer,  whom  all  failing 
of  any  other  civil  engineer  of  eminence  to  be  named  by  the  said  trustees 
assembled  in  a  general  meeting :  As  au90,  the  said  trustees  bind  and  oblige  Assigutioa 
themselves  to  grant  to  the  said  M  and  his  foresaids  at  the  end  of  this  lease  ^^J^i  ^ 
an  assignation  to  the  rates  and  duties  foresaid  to  the  extent  of  the  value  of  to  secure 
the  said  M's  expenditure  on  the  said  piers  or  alteration  on  the  construction  ^dltm" 
of  I  pier,  and  which  shall  be  ascertained  by  the  said  S,  whom  failing  by  the 
said  T,  whom  failing  by  an  eminent  engineer  to  be  named  by  the  said 
trustees  in  a  general  meeting  assembled,  the  sum  for  which  assignment 
shall  be  granted  as  aforesaid  not  in  any  case  exceeding  the  original  cost  by 
the  said  M  :  And  fubthxb,  the  said  M  binds  and  obliqbs  himself  and  his  Obligation 
foresaids  to  fulfil  all  valid  and  legal  obligations  contracted  by  the  said  ^^3  *" 
trustees,  or  any  committee  of  their  number,  in  the  management  of  the  ferry,  of  trustees. 
and  to  relieve  the  trustees  of  all  the  expense  and  consequences  of  any  legal 
proceedings  already  instituted,  or  which  may  be  instituted  against  the  said 
trustees  for  fulfilment  of  these  obligations,  and  specially,  but  without  pre- 
judice to  the  said  generality,  of  any  obligation  incumbent  on  them  by  statute, 
to  ply  with  steam-boats  or  boats  of  any  description,  from  N  to  U  or  I ;  and 
as  lessee  or  manager  and  commissioner  for  the  said  trustees,  he  hereby  binds 
and  obuqbs  himself  and  his  foresaids  to  relieve  them  of  all  legal  or  valid 
obligations  incumbent  on  them,  either  by  agreement  of  the  day  of 

or  otherwise,  to  maintain  a  passage  by  steam-boats  to  and  from 
0 ;  but  BESEBViNo  power  to  him  to  treat  with  the  magistrates  of  0  for  any 
modification  or  alteration  of  existing  obligations,  as  he  shall  see  fit :  And 
FUBTHEB,  the  said  M  binds  and  obliges  himself  and  lus  foresaids  to  complete 
the  foresaid  road  from  N  to  J,  so  far  as  not  already  done,  and  that  on  or 
before  the  term  of  :  And  furthee,  the  said  M  binds  and  obugbb 

himself  and  his  foresaids  to  appoint  and  maintain  skilful  superintendents 
at  I  and  J,  to  be  approved  of  by  the  said  trustees  in  a  general  meeting 
assembled :  As  also,  it  is  hereby  agreed  that  the  said  trustees,  if  called  upon  ^.    .  . 
by  the  said  M  and  his  foresaids,  shall  apply  or  concur  in  any  application  to  Acts  of 
be  made  to  Parliament  during  the  continuance  of  this  lease,  for  limiting  ^"*"™*"*' 
the  passage  to  the  two  nearly  opposite  points  of  I  and  J ;  and  so  far  as  this 
arrangement  shall  not  be  inconsistent  with  any  legal  and  valid  obligations 
entered  into  between  the  said  trustees  and  the  magistrates  of  0,  and  for 
prolongiog  the  duration  of  this  lease  to  the  said  M  and  his  foresaids  for  the 
rent  of  £  sterling,  and  upon  the  conditions  herein  specified  for  a 

further  period  or  term  of  years  after  the  expiration  of  the  said  period 

of  years;  and  that  in  case  an  Act  of  Parliament  shall  be  obtained 

extending  the  duration  of  the  said  lease  for  the  foresaid  period  of  years, 
[652]  the  expiration  of  this  lease,  so  far  as  recfpects  all  the  obligations  con- 
tained in  it,  shall  be  held  to  be  at  the  end  of        years  from  the  said        day 
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of  :  And  dsclariho  that  the  said  M  shall  defraj,  as  he  herebj 

BiHDs  and  OBiJOBS  himself  to  defray,  the  whole  expenses  attending  the  appli- 
cation to  Parliament,  and  of  obtaining  the  said  Act  if  it  shall  be  obtained, 
and  that  the  said  trostees  shall  incur  no  responsibility,  and  be  liable  in  no 
penalty  or  damages  whatever,  even  although  the  said  application  shall  be 
unsuccessful :  And  the  said  M  hereby  binds  and  obligks  himself  and  his 
foresaids  at  the  termination  of  the  foresaid  lease  to  deliver  up  to  the  fore- 
said trustees,  according  to  the  foresaid  appraisement,  the  whole  steam-boats, 
sail-boats,  cutters,  and  flory-boats  then  on  the  ferry,  with  their  appurten- 
ances, and  to  flit  and  remove  themselves  from  the  possession  of  the  inn 
and  offiees,  superintendent's  house,  and  other  property  belonging  to  the 
trustees,  and  that  without  any  warning  or  process  of  law  to  be  used  against 
them  for  that  purpose :  Akd  further,  in  regard  the  said  M  has,  in  terms  of 
the  articles  of  roup  of  the  said  ferries,  found  sufficient  security  to  the  satis- 
faction of  the  said  trustees  in  general  meeting  assembled,  to  the  amount  of 
X  sterling  for  payment  of  the  rent  and  for  fulfilment  of  the  stipulations 
contained  in  this  lease,  as  herein-before  specified,  it  is  hereby  coNDmoNED  and 
AGREED  UPON  that  the  foresaid  security  shall  be  reduced  to  the  sum  of  £ 
sterling  so  soon  as  a  report  is  obtained  from  the  said  S,  whom  failing  the 
said  T,  whom  failing  any  engineer  appointed  by  the  said  trustees  certifying 
that  the  said  M  or  his  foresaids  have  fulfilled  their  obligations  in  the  erec- 
tion or  alteration  of  piers,  as  herein-before  specified :  And  further,  it  is 
hereby  mutually  agreed,  that  if  any  dispute  shall  arise  between  the  said 
trustees  and  tacksman  respecting  the  import  of  any  of  the  obligations  con- 
tained in  this  lease,  or  the  execution  or  implement  thereof,  the  same  is 
hereby  submitted  to  the  determination  of  V,  Esquire,  advocate,  whom  fail- 
ing W,  Esquire,  advocate,  as  sole  arbiter  nominated  for  that  purpose,  with 
full  power  finally  to  determine  the  same  :  And  both  parties  bind  and  oblige 
themselves  and  their  foresaids  to  implement  their  part  of  the  premises 
respectively,  under  the  penalty  of  £  sterling,  to  be  paid  by  the  party 

faiUng  to  the  party  performing  or  willing  to  perform  besides  perfonnance. 
And  they  consent,  &c. 


No.  XIX. 


LEASE  OF  A  MILL. 


Sabjaet. 


It  is  contracted,  agreed,  and  ended  between  A,  Esq.  of  ,  heritable 
proprietor  of  the  mill  after  specified,  on  the  one  part,  and  B  on  the  other 
PART,  and  0,  as  Cautioner,  full  debtor,  and  surety  with  and  for  the  said  B, 
ON  the  other  part,  as  follows,  viz.,  the  said  A  hereby  sets,  and  in  tack  and 
assedation  lets,  to  the  said  B,  and  his  heirs  and  successors,  his  assignees 
and  subtenants,  All  and  Whole  that  mill  caUed  ,  with  the  kiln  and 

miller's  house,  machinery,  and  apparatus,  and  the  water  for  driving  the  said 
mill,  with  the  astricted  multures,  sequels,  and  services  belonging  tiieretOy  as 
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tke  same  were  lately  possessed  by  ,  tenant  thereof,  and  presently  by 

the  said  B,  situated  in  the  parish  of  ,  and  county  of  ,  and 

[653]  that  for  the  period  of  years  from  and  after  his  entry  thereto, 

which  is  hereby  declared  to  be  at  the  term  of  next :  Which  lease  WAiran- 

the  said  A  binds  and  obliges  himself,  his  heirs  and  successors,  to  warrant  ^^ 
■at  all  hands  and  against  all  mortal,  with  the  exception  of  the  payment  of 
the  astricted  multures  and  sequels  and  the  performance  of  services,  which 
he  OBLIGES  himself  and  his  foresaids  to  warrant  from  fact  and  deed  only ; 
And  for  compelling  the  payment  and  performance  thereof  the  said  B  shall 
have  right  to  sue  either  in  his  own  name,  or  in  the  name  of  the  said  A,  or 
both :  For  which  causes,  and  on  the  other  part,  the  said  B  hereby  binds  Bent 
and  obliges  himself,  his  heirs,  executors,  and  successors,  to  pay  to  the  said 
A  and  his  foresaids  the  sum  of  £  sterling  of  yearly  rent,  at  two  terms 

in  the  year,  making  the  first  payment  thereof  at  the  term  of  ,  and 

the  next  at  the  term  of  thereafter,  and  that  for  the  first  year's  rent^ 

and  so  furth  yearly  and  termly  during  the  currency  of  this  lease,  with  a 
fifth  part  more  of  liquidate  penalty  in  case  of  failure,  and  the  legal  interest 
of  each  term's  payment  from  the  time  at  which  it  became  due,  and  during 
the  not  payment  thereof :  And  the  said  B  hereby  accepts  of  the  said  mill,  Haintan- 
miller's  house,  kiln,  machinery,  and  apparatus,  as  in  sufficient  tenantable  ^^^^  £ 
repair,  and  binds  and  obliges  himself  and  his  foresaids  to  maintain  them  in  sabjecti. 
the  like  repair  during  this  lease,  and  to  leave  them  so  at  his  or  their  re* 
moval,  and  to  flit  and  remove  themselves,  family,  servants,  goods  and  gear, 
furth  and  from  the  subjects  hereby  let  at  the  expiration  of  this  lease,  with- 
out any  previous  warning  or  process  of  law  for  that  effect :  And  lastly, 
both  parties  bind  and  oblige  themselves  and  their  foresaids  to  fulfil  and 
implement  to  each  other  their  respective  parts  of  the  premises,  under  the 
penalty  of  £  sterling  over  and  above  performance.     And  they  con- 

sent, &c. 

No.  XX. 

STEELBOW  TACK. 

It  is  contracted,  agbbed  and  ended  between  the  parties  following,  viz., 
A,  heritable  proprietor  of  the  subjects  and  others  after  mentioned,  on  the 
ONE  FART,  and  B,  tacksman  at  ,  and  residing  at       ,     >  on  the  other 

PART,  in  manner  following :  That  is  to  say,  the  said  A  has  set,  and  in  Letting, 
consideration  of  the  tack-duty  and  other  prestations  after  specified,  hereby 
SETS,  and  in  steelbow  tack  and  assedation  lets  to  the  said  B  and  his  heirs, 
but  expressly  secluding  his  assignees  and  subtenants,  legal,  voluntary,  and 
conventional,  All  and  Whole  the  hxm  and  gradngs  of  ,  as  the  SobjMU. 

same  were  lately  in  the  natural  possession  of  the  said  A  himself  (here  fiHr 
laws  descriptiark  </  iubjecis) ;  together  with  the  whole  stock  of  sheep  pre- 
sently on  the  said  lands  and  glazings  belonging  to  the  said  A,  amounting  in 
value  to  the  sum  of  £  sterling,  as  the  same  were  valued  by  C  and 

78 
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The  jury  tre  then  told  to  retire,  and  by  dinding  the  total  amount  of  tl 
whole  schedules  by  the  aggregate  quantity  a  true  average  is  obtained. 

In  BtA-  3. — Iladdingtonshire. 

dlagtaa> 

■kire.  In  the  beginning  of  February  annually  a  list  of  from  eighty  to  o 

hundred  [667]  of  the  principal  fanners  in  the  county,  who  sell  grain  with 

the  same  for  ready  money,  is  prepared  by  the  Sheriff-Clerk,  and  revised  ' 

the  Sheriff  or  his  Substitute,  care  being  taken  to  select  a  proper  proporti 

from  each  district    A  warrant  is  then  granted  to  officers  of  Court  to  sui 

mon  the  persons  enumerated  in  the  list  to  appear  before  the  Sheriff  on  t 

last  Friday  of  February,  being  market  day,  then  to  depone  upon  the  quan 

ties,  kinds,  and  prices  of  grain  sold  by  them  respectively  of  the  last  reap 

crop,  and  requiring  them  to  lodge  with  the  Sheriff-Clerk  on  the  Frid 

previous  a  note  of  the  sales  made  by  them,  including  that  day's  sales,  un< 

a  penalty  of  ten  shillings.    The  said  persons  being  summoned  by  an  offi 

of  Court,  and  the  notes  of  the  sales  being  lodged  with  the  Sheriff-Cle 

each  return  is  copied  over  in  the  form  of  a  deposition,  and  upon  the  day 

compearance  the  Sheriff,  sitting  in  his  ordinary  Court,  administers  an  oi 

to  each  seller  appearing,  to  the  effect  that  the  note  of  sales  which  is  r 

over  to  him  is  true ;  that  the  grain  sold  was  by  imperial  measure,  all  rai 

within  the  county,  of  the  particular  crop  for  which  the  fiars  are  about  to 

ascertained,  and  all  delivered  fotthin  the  county  for  the  prices  stated.     F: 

the  evidence  in  the  depositions  states   are  prepared  by  the  'Sheriff-C! 

showing  the  particular  quantities  or  number  of  quarters  sold  by  each  pei 

at  cash  prices,  omitting  fractional  parts  of  a  quarter,  the  total  quantity  i 

at  each  price  by  all  who  depone  to  the  amount  or  value  of  each  total  quan 

sold  at  one  price,  the  gross  amount  of  the  quantities  or  quarters  sold, 

the  gross  price  thereof.     An  average  is  thereafter  struck,  by  dividing 

gross  price  by  the  number  of  quarters,  the  result  being  the  price  of 

quarter.     This  produces  the  general  medium^  to  which  an  addition  of 

and  a-half  per  cent  thereon  is  made,  to  form  the  average  or  second  fiars 

the  particular  kind  of  grain  under  calculation. 

The  notes  of  sales,  depositions,  and  calculations  are  preserved  by 
Sheriff- Clerk,  and  a  separate  record  is  kept  showing  the  several  fiars  p: 
for  each  year.     The  latter  record  exists  from  the  year  1627. 

After  the  fiars  are  declared  in  Court,  upon  the  first  Thursday  in  M 
extracts  are  issued  by  the  Sheriff-Clerk  to  those  requiring  them. 

The  following  are  the  quantities  and  kinds  of  grain  which  were  incli 
in  1835  for  calculating  the  fiars  of  crop  1834 : — 

Imperial  quarters. 

Quantity  of  Wheat, 3774 

Barley, 1430 

Oats, 2628 

Pease, 142 
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In  1836  for  calculating  the  fiars  of  crop  1835  : — 

Quantity  of  Wheat, 2843 

Barley, 2003 

Oats 2553 

Pease, 101 

The  grain  must  be  the  growth  and  produce  of  the  county.  Only  a  por- 
tion of  the  grain  sold  within  the  county  is  included;  all  the  grain  sold  upon 
credit,  sold  for  seed,  grey  com,  and  that  not  delivered  within  the  county, 
being  excluded,  and  besides  all  the  grain  sold  in  markets  out  of  the  county 
[668]  is  excluded ;  and  a  selection  only  of  sellers  being  made,  a  portion  of 
the  grain  sold  within  the  county  must  necessarily  be  excluded  from  the 
calculations.  In  no  instance  is  grain  not  the  produce  of  the  county,  or 
foreign  grain  included  in  striking  the  fiars  for  Haddingtonshire ;  no  fiars  of 
meal  or  other  articles  are  struck. 

The  fiar  of  each  kind  of  grain  is  divided  into  three  classes  in  manner 
following: — 

The  general  medium  price,  exclusive  of  the  addition  of  two  and  a-half 
per  cent.,  being  ascertained,  the  gross  value  of  the  grain  sold  above  that  price 
is  divided  by  the  total  number  of  quarters  also  sold  above  it.  The  result, 
with  an  addition  of  two  and  a-half  per  cent.,  forms  the  first  or  highest  fiars. 

The  general  medium,  ascertained  in  manner  before  stated,  with  the  addi- 
tion of  two  and  a-half  per  cent.,  forms  the  second  or  medium  fiars.  The 
gross  value  of  the  grain  sold  below  the  general  medium  is  divided  by  the 
total  number  of  quarters  also  sold  below  it.  The  result,  with  an  addition  of 
two  and  a-half  per  cent.,  forms  the  third  or  lowest  fiars. 

4. — Edinburghshire.  jn  ifid- 

lothuD. 

l8^.  The  fiars  prices  of  grain  of  the  county  of  Edinburgh  are  struck 
nnder  the  authority  of  the  Act  of  Sederunt  of  the  Lords  of  Council  and 
Session,  21st  December  1723,  **  Declaring  and  appointing  the  manner  of 
striking  the  Sherifis'  fiars.'' 

2df  The  period  of  the  year  at  which  the  fiars  of  the  county  have  been 
struck  has  for  a  very  long  series  of  years  been  on  a  day  early  in  the  month 
of  March,  running  from  the  third  to  the  tenth  of  that  month. 

Zdy  The  list  of  persons  summoned  as  jurymen  is  composed  of  twenty-four 
heritors,  and  twenty-one  other  persons  who  have  knowledge  and  experience 
of  the  price  and  trade  of  victual  in  the  bounds — such  as  tenant  fanners, 
brewers,  bakers,  and  meal  dealers.  They  are  summoned  by  virtue  of  a 
precept  or  warrant  by  the  Sheriff,  and  the  citation  served  upon  them 
requires  their  attendance  at  the  time  and  place  specified  in  the  citation, 
under  a  certification  that  if  they  fail  to  attend  they  will  be  fined  in  £5 
sterling.  The  Sheriff,  when  the  Court  meets,  nominates  a  jury  of  fifteen 
out  of  this  list  to  pass  upon  the  assize,  the  majority  being  heritors,  and  tlie 
others  chosen  indiscriminately. 

Uhf  About  the  beginning  of  February  in  each  year  an  advertisement  is 
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inserted  in  the  EdinLurKli  newspopere,  intimating  that  tbe  fiaiB  prices  of 
grain  in  the  county  aw  to  be  sLruck  on  a  day  named,  and  desiring  farmeis 
nnd  others  who  have  miuk'  salea  or  purcliasi^s  of  all  or  any  of  the  different 
kinds  of  grain  the  growth  of  the  county,  kst  crop,  to  lodge  wilt  the  Sheriff- 
Clerk,  on  or  before  «  certain  intennediiite  day,  the  namea  of  persona  who 
have  made  auch  salea  or  pntchaeos,  that  they  may  be  cited  as  wilneswa. 
The  peraona  whose  names  are  given  in  to  the  Sheriff-Clerk  in  cont-eiiuenee 
of  this  advertisement,  with  others  ivho  are  tliought  Lkely  to  be  best  quali- 
fied to  give  information,  are  accordingly  cited  to  appear  at  the  same  time 
and  place  as  the  jury;  and  to  the  citation  given  to  tlie  witnesses  a  schedule 
is  subjoined,  pointing  out  the  different  matters  on  which  they  are  to  be 
examined. 

[669]  Tbe  list  of  persons  thus  cited  as  witnesses  is  kid  before  the  jury 
named  by  the  Sheriff;  and  such  of  the  witnesses  in  atUaJaiice  as  are 
thought,  from  tha  sales  or  purcliases  they  may  liave  made  and  the  kinds 
and  quantities  of  grain  they  may  have  sold  or  bought,  to  be  beat  qualified  to 
give  evidence  as  to  the  fiars  prices,  are  called  and  examined  belore  the 
Sheriff  and  the  jury.  The  witnesses  are  examined  upon  oath,  and  each 
ivitness  is  specially  exjimiiifd  on  the  different  salea  or  purcliases  made 
by  him,  as  set  forth  in  the  schedule ;  and  if  it  appears  to  the  juiy  that, 
from  any  particular  circumstances,  any  part  of  the  gi-uiu  in  tbe  schedule 
has  been  sold  or  bought  at  a  higher  or  lower  rate  tiian  the  fair  ordinary 
market  price  at  the  time  of  tlio  sale,  such  sale  or  jmrcbase  is  struck  out  of 
the  schedule,  so  that  it  may  not  be  taken  into  account  in  striking  the 
average.  The  witnesses,  after  being  examined,  subscribe  their  respective 
schedules,  which  are  retained  by  the  Sheriff-Clerk  for  the  use  of  the  jury. 
It  is  considered  competent  to  examine  as  witnesses  jmrties  who  were  not 
cited. 

In  order  to  prevent  any  injustice  being  done  to  any  part  of  the  county, 
on  account  of  Jilie  grain  in  some  parts  being  belter,  or  l>caring  a  higher  price 
than  in  others,  the  county  is  considered  as  being  divided  into  three  difierent 
districts,  a  low  district — a  middle  district,  and  a  high  district,  and  the  jury  in 
general  examine  the  same  number  of  witnesses  from  each  district. 

dth,  The  grain  must  be  all  of  the  growth  of  the  county,  and  no  grain  not 
the  growth  of  the  county  is  taken  into  the  culctJation  in  striking  the  liars. 
Of  course  no  foreign  grain  is  included. 

In  calculating  the  fiars  prices  the  mode  adopted  is  to  average  the  prices 
of  each  witness'  grain  by  the  number  of  salts  made  by  him,  without  regard 
to  the  quantities  in  each  sale  ;  and  after  the  average  of  each  witness'  price 
has  been  found  according  to  tbe  number  of  sides  or  purchases  made  by  him, 
the  average  prices  of  different  witnesses  are  thrown  together,  and  the  amount 
divided  by  the  number  of  witnesses. 

Having  thus  fixed  the  fiars  prices  of  the  best  quohties  of  the  different 
kinds  of  grain,  no  calculation  is  in  general  made  as  to  the  price  of  the  second 
or  third  qualities,  which  are  comparatively  of  lees  moment     The  practice 
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Bth,  The  transsctions  specified  in  the  Bchednles  «re  read  out  to  a  certain 
number  of  \iu'  jury  ekilled  in  calcalatioos,  who  enter  in  columns,  preTiouslj 
prepared  tjy  tlitmselvcs,  the  quantities  and  prices  of  each  transaction,  keep- 
ing icpaiatc  columns  for  wheat,  harley,  oats,  pease,  and  beone,  &c. 

9(A,  After  the  wliole  of  the  witnesses  called  have  been  examined,  and 
when  the  jury  may  be  cousidercd  as  inclosed,  the  prices  are  multiplied 
by  the  quantities  of  each  transaction  in  each  kind  of  gmin,  and  the  pro- 
duct is  carried  to  a  third  column.  Iho  enm-total  of  these  products  for 
each  kind  of  gmin  is  then  divided  by  the  total  of  the  quantities,  and 
the  quotient  gives  the  average  price.  The  calculators  having  companni 
their  results,  report  them  to  the  rest  of  the  jurj-,  who  thereupon  frame  their 
verdict. 
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Tha/aUoaing  order  by  the  Sheri^  it  prtfixed  to  Ote  preceding  lehtduk:— 

[67S]  All  persons  to  be  ezamined  at  striking  the  Fiars  are  desired  to 

come  prepared  with  a  Xotk  of  the  Date*,  Quanlitie*,  Frieea,  and  total  amount 

in  money  of  each  ttuuaction  lespectively  upon  nhicb  they  are  to  give  eri- 

dence.    For  this  purpose  they  are  requeated  to  excerpt  from  their  books, 

and  enter  in  the  following  schedule  the  above  particulars,  as  relating  to 

every  such  transaction  separately,  distinguishing  the  different  sorts  of  gniu. 

The  tuhjointd  cerlificaU  mua  be  fUed  up,  with  date  <^tignaturt,  and  nHf 

leribed. 

N.B. — The  whole  sales  or  parchasea  made  betwixt  the  13th  of  NoTember 

and  4th  of  March,  being  the  period  fixed  by  law,  are  to  be  included  in 

this  schedule ;  and  the  prices  to  be  stated  per  imperial  quartet  only, 

excepting  oatmeal,  which  is  to  be  stated  per  boU.     If  the  sales  or  pni- 

chases  be  too  numerous  to  be  inserted  in  the  schedule,  a  separate  a^ 

count  is  to  be  made  up  and  certified. 

6. — For/arthire. 

In  terms  of  the  Act  of  Sederunt,  2lBt  December  1733,  the  Sheiiff 
annually,  about  the  beginning  of  February,  fixes  a  day  moet  couTeoient  for 
all  parties  for  the  Fiars  Court,  which  is  generally  held  in  the  begtimiiig 
of  March.  When  the  day  is  fixed,  an  advertisement  is  published  in  the 
newspapers  of  greatest  circulation  in  the  different  districts  of  the  conntf, 
announcing  the  day,  and  intimating  to  all  farmers  and  others  who  have 
made  sales  and  purchases  of  grain,  to  lodge  at  the  Sheriff-Clerk's  office 
the  names  of  persons  t«  be  cited  as  witnesses.  This,  however,  is  never  com- 
plied with. 

The  Sheriff-Clerk  makes  up  the  list  of  jurors,  and  in  doing  so  carefullj 
attends  to  the  provisions  of  the  Act  of  Sederunt,  there  being  always  it 
least  eight  heritors  on  the  jury,  and  the  remaining  seven  being  men  "who 
have  knowledge  and  experience  of  the  price  and  trade  of  victual  in  the 
bounds." 

The  Sheriff-Clerk  also  makes  up,  with  the  best  assistance  he  can  ohtuii< 
the  list  of  witnesses  to  he  cited.  In  this  he  proceeds  on  the  following  reso- 
latiouB,  which  were  passed  at  the  Michaelmas  meetingof  this  county  in  ISl^i 
these  being  subject  to  any  alteration  that  the  Sheriff  may  deem  proper: — 

lai,  That  an  i^iUliI  piupoiliuii  of  ^^-itucs:i(■a  Ought  to  he  sumiuoued  fiom 
the  difi'erent  districts  of  the  county,  viz.,  from  the  eastem,  western,  coutr 
aide,  and  middle  of  tho  county,  from  Strathmore  and  the  Braes,  to  give  evi- 
dence before  tho  jury. 

2d,  Tlir\t  no  farmer  be  anmmoned  as  a  witness  who  does  not  occupy  T" 
acres  at  least  of  aiablo  land. 

3d,  That  at  least  three  tenants  in  each  district  be  summoned  to  girt 
evidence. 

ith,  That  the  principal  com  dealers  in  the  county  be  summoned  as  ffil" 
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nesses,  and  that  they  he  requested  to  have  prepared  a  statement 
general  total  of  the  quantity,  with  the  medium  of  the  prices  of  each 
grain  they  have  purchased  of  that  year's  crop ;  which  statement  thej 
deliver  on  oath  before  the  jury,  exclusive  of  any  other  informatior 
may  be  required  of  them. 

[673]  5th,  That  a  principal  baker  and  brewer  from  each  royal  bi3 
the  county  be  summoned  as  a  witness. 

6thj  That  at  least  three  principal  bakers  and  distillers  in  the  con 
also  summoned  as  witnesses. 

7 thy  That  the  liars  prices  shall  be  struck  not  on  the  average  of  the  s 
of  sales  by  the  different  witnesses,  but  on  the  average  of  the  number  c 
(now  quarters)  sold,  and  that  sales  for  legal  purposes  only  shall  be 
into  account,  so  that  the  fair  interest  of  all  concerned  may  be  attendee 
The  list  of  jurors  and  witnesses  is  submitted  to  the  Sheriff,  who 
such  alterations  or  observations  thereon  as  may  occur  to  him.     Whei 
approved  of,  the  Sheriff-Clerk  issues  a  precept,  which  proceeds  in  m 
the  Sheriff,  and  is  addressed  to  his  officers,  containing  warrant  to  ci 
jurors  and  witnesses;  and  subjoined  to  the  citation  for  each  witness  tl 
a  printed  schedule,  in  which  the  witness  is  requested  to  fill  up  the  diJ 
kinds  of  grain  bought  or  sold  by  him  of  the  preceding  crop,  and  aL 
quantities  and  prices  of  each  kind,  and  to  bring  the  schedule  with  h 
the  Court. 

At  the  meeting  of  the  Court  the  Procurator-Fiscal  reports  the  exec 
against  the  jurors  and  witnesses.  The  Sheriff  then  names  the  jurors 
are  generally  the  first  fifteen  qualified  who  come  into  Court.  The 
swears  these,  and  the  jurors  arrange  among  themselves  to  take  an  ace 
account  of  each  kind  of  grain,  and  of  the  price,  as  returned  by  each  wi 
Two  of  the  jurors  attend  to  the  account  of  each  kind  of  grain,  so 
check  each  other  and  ensure  accuracy.     The  witnesses  are  then  c 

^  seriatim  according  to  the  order  in  the  clerk's  list.     Each,  as  he  is  c^ 

hands  to  the  clerk  the  schedule  which  was  subjoined  to  his  citation, 
filled  up  with  each  kind,  quantity,  and  price,  of  the  grain  bought  or  sol 

'  him.    The  witness  is  then  sworn  by  the  Sheriff  to  the  accuracy  o 

statements,  the  clerk  reads  aloud  the  particulara  of  these,  and  such  ques 

^  as  are  deemed  necessary  are  put  to  the  witness.    The  quantity  and  pri 

each  kind  of  grain  in  the  schedule  are  carefully  noted  down  by  the  ju 

^  and  also  by  the  clerk  of  Court     The  same  process  is  gone  through 

each  of  the  witnesses ;  and  when  this  is  accomplished  the  jurora'  acco 

^  are  summed  up,  compared,  and  checked  by  the  jurora,  and  the  ave 

^  price  of  a  quarter  of  each  kind  of  grain  is  struck,  after  full  deliberatio] 

^  the  jury,  who  then  return  a  unanimous  verdict,  which  is  signed  by  f 

chancellor  and  clerk,  and  to  which  the  Sheriff's  authority  is  immedia 

'  interponed. 

In  this  county  the  fiais  are  struck  on  the  following  kinds  of  g 

'f  only ; — 

i 
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Wlioat. 

Commou  Oats. 

Sorley. 

Peaae  and  Beaus. 

Cbester  Bear. 

Eye. 

Potato  OaU. 

Oatmeal. 

^ 


All  by  tlie  standard  u 
At  the  Court  held  in  1845  eighty  witneBses  were  examined,  and  tbe 
arerage  of  a  very  great  extent  of  quantity  and  price  waa  obtained. 

nd  7. — Rou  ami  Cromarty  S/iti'ei, 

[674]  In  the  shires  of  Bcsa  and  Cromarty  the  jury  is  composed  of  landed 
proprietors  and  farmeTs,  the  former  usually  coostituting  the  majority;  and 
there  are  brought  before  them,  as  witnesses,  about  thirty  personB  from 
varioos  locatitica,  consisting  of  factors,  farmers,  distillers,  com  menhanta, 
and'Otbere  presumed  to  be  well  acquainted  with  the  matter  upon  which 
their  testimony  is  demanded. 

In  the  Fiars  Court  of  1843  the  Sheriff- Substitute,  before  entering  upon 
the  examination  of  the  witnesses,  noticed  an  opinion  which  was  pievalenl, 
that  credit  sales  and  sales  of  com  exported  should  not  be  taken  into  account, 
and  stated  that  he  could  not  concur  in  it ;  that  it  did  not  appear  to  him  la 
accord  with  the  spirit  of  the  law ;  that  he  believed  that  if  the  evidence  to 
be  adduced  were  confined  to  ready-money  sales,  the  jury  would  not  hsTe 
satisfactory  muteriuJs  for  duttrmuiing  accurately,  with  refijrence  to  the  several 
interests  atftcted  by  their  venlict,  the  fair  average  prices  of  com,  the  proJuM 
of  the  county ;  that  he  intended,  therefore,  to  lay  before  thorn  such  infoma- 
tion  as  the  witnesses  might  have  it  in  their  power  to  give  as  to  the  prices  of 
com  sold  on  credit,  and  the  net  prices  of  com  sent  to  Lcitli  and  London  ami 
other  ports  of  the  kingdom ;  but  that,  while  he  held  it  to  be  his  duty  nnd 
province  to  adopt  this  course,  it  was  equally  the  right  of  the  jury  to  coni!id«l 
the  circumstances  of  each  transaction,  and  to  weigh  the  ei-idonce  and  fix  thfl 
results  as  they  upon  their  responsibility  might  think  just. 

This  intimation  led  to  a  good  deal  of  diflcusaion.  The  jury,  assoining 
the  right  to  judge  of  the  competency  as  well  as  the  quality  of  the  evidence, 
dissented  from  the  above  construction  of  tlie  law ;  maintaining  that  sbIn 
other  than  sales  for  ready  money  \vitbin  the  county,  involved  so  much  un- 
certainty as  to  be  an  unsafe  criterion  for  determining  the  true  prices ;  and 
resolved  to  reject  evidence  of  such  transactions.  The  She rifl'-Substi tuts 
explained  that  the  jury  would  have  to  deiJ,  not  with  hypothetical  cases,  but 
with  facta  to  be  sworn  to,  and  that  although  he  neither  could  nor  desired 
to  control  their  juilgmcnt  upon  the  evidence,  yet  ho  claimed  to  himself  lie 
right  to  decide  what  that  evidence  was  to  be. 

Various  persons  were  then  examined  as  to  their  soles  and  pmohaMB, 
whether  for  ready  money  or  on  credit,  within  or  without  the  county,  fl» 
jury  noting  the  cash  sales,  and  the  SheriiT- Substitute  all  the  sales  awom  to, 
ivith  the  terms  of  credit  and  the  net  sums  realised.  The  evidence  being 
closed,  the  Sheriff- Substitute  handed  his  notes  to  the  jury ;  but  they  wew 
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understood  to  have  founded  their  verdict  upon  the  ready-money  sales 
exdusivelj. 

The  fiars  juries  continued  to  act  in  this  manner  for  some  little  time 
longer ;  but  several  years  ago  they  began  to  receive  evidence  of  the  clear 
proceeds,  after  deducting  all  charges,  of  com  exported,  and  that  practice  has 
been  in  observance  ever  since.  The  prices  of  grain  sold  on  credit  within 
either  of  the  counties,  and  of  seed  grain,  are  still  excluded. 

8. — Renfrewshire,  InRmfrew- 

shire. 

[675]  \sty  At  least  one-half  of  the  jury  to  be  proprietors  of  land  within  the 
county,  conform  to  Act  of  Sederunt.  No  other  qualification.  Farmers  and 
others  (not  being  proprietors)  act  as  jurymen.  No  proportion  except  as 
above. 

2c^,  There  are  summoned  as  witnesses,  in  the  first  place,  farmers  from 
every  parish  in  the  county,  so  as  to  shew  a  fair  average  of  the  whole  county 
produce.  From  parishes  not  exceeding  a  certain  amount  of  valued  rent 
one  witness  is  summoned;  from  a  few  parishes  of  higher  valuation  two 
witnesses  are  summoned ;  and  from .  one  parish,  the  highest  in  valuation, 
three. 

There  are  also  summoned  dealers,  distillers,  brewers,  and  bakers,  in  suffi- 
cient numbers,  they  being  purchasers  of  wheat  and  barley  in  particular, 
from  all  parts  of  the  county. 

Each  -witness  receives  a  printed  form,  in  which  he  is  required  to  insert 
his  transactions,  or  to  bring  it  with  him  to  be  verified  by  his  oath.  A  copy 
of  it  is  annexed. 

The  Sheriff  and  jury  usually  settle  at  what  date  the  evidence  of  sales  is 
to  commence,  and  this  depends  upon  the  earliness  of  the  harvest,  or,  in  other 
words,  of  grain  being  brought  generally  into  market. 

They  also  settle  what  quantities  are  too  small  to  be  taken  into  account  as 
evidence. 

For  crop  1843  there  was  taken  evidence  of  sales  from  the  1st  October, 
and  there  was  taken  an  account  of  no  sales  below  the  following  quantities, 
viz.: — 

Wheat,        .         .        5  quarters.        Barley,        .        .        5  quarters. 

Bear,  ...        5      do.  Oats,  ...         2      do. 

Pease  and  Beans,  1      do.  Oatmeal,  6  bolls  of  10  stones  each. 

l^ote. — ^The  cause  of  this  diversity  was  the  scarcity  of  evidence  as  to  oats, 
beans,  and  pease. 

It  has  been  ascertained  in  this  county  that  the  result  is  very  nearly,  if 
not  altogether,  the  same,  whether  the  jury  fix  the  fiars  by  setting  down 
and  summing  the  total  prices  of  parcels,  and  dividing  the  sum  by  the 
number  of  quarters  of  which  the  parcels  consist,  or  by  the  more  easy  pro- 
cess of  setting  down  merely  the  prices  per  quarter,  and  dividing  the  sum 
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Adminlftimton   paitlj  pablio   tad  pwUy 
priTate,  leMM  bj,  u  161.     18  and  19 
Vict.  o.  88  (pwelling.HouBM  Act),  161. 
See  DweUing-HouBes  Act. 

Administnton,  leaaee  bj  public,  i.  182. 
The  Crown,  132.  The  Church,  185. 
UniTenitiea,  137.  Mortiilcationa,  187, 
148.  Cirio  oorpormtionB,  146.  Boval 
burgbB,  14C.  Partiunentary  bnii^iB, 
153.  Burghs  of  regalitj  and  barony, 
155.  Subordinate  dyic  and  other  cor- 
porations, 157.  Public  trusts,  157. 
Boad  trustees,  159.  Beiigious  com- 
munities, 159. 
Leases  to,  217. 

Administrators,  leases  bj  prirate,  i.  168. 

Administrators,  title  of,  to  pursue  a  remoT- 
mg,  u.  22. 

Adoption  of  lease  by  lessee's  creditors  on 
his  bankruptcy,  ii.  587.  Under  a 
sequestration,  551.  Besponsibility  of 
creditors  and  trustee  to  landlord,  596. 
What  acts  held  adoption,  598.  Effects 
of  it  as  to  landlord's  daiiins,  598. 

Adtcripti gldxt^  i.  51,  Ac 

Advocation  of  actions  of  remoTing,  when 
competent,  ii.  93. 

Agreement  for  lease,  stamp^uty  on,  L 
405. 

Agricultural  leases,  of  extraordinary  dura- 
tion, imply  power  of  assigning  and 
subletting,  L  239.  Englitk  law  of  fix- 
tures in  such  leases,  290.  SeUch  law 
of  fixtures  in  such  leases,  812. 
Clauses  of   agricultural  lease,  861, 

Meliorations  in  agricultural  subjects, 
ii.  218;  preserration  of  agricultural 
subjects,  219. 

Hypothec  in,  866.  Management  under 
agricultural  lease,  during  its  currency, 
471,  502.  What  held  an  inTersion  of 
the  subject,  472.  Complaints  of  nuis- 
ance by  lessee  against  lessor  in  agricul- 
tural subjects,  555.  Form  of  agricul- 
tural lease.  Appendix,  No.  1,  ii  625 ; 
with  a  grain  rent,  No.  2,  ii.  629 ;  with 
a  rent  partly  in  money  and  partly  in 
grain.  No.  8,  ii.  632. 

Alienation,  prohibition  in  entail  against,  its 
effect  on  power  of  leasing,  i.  89.  Con- 
struction of  term  alienate,  104,  131. 
Duration  amounting  to  alienation,  108. 
— See  Entail. 

Aliens,  their  power  at  common  law  of 
becoming  lessees,  i.  198.  Laws  of 
France,  Holland,  Sardinia,  Spain,  198 ; 
the  United  States  of  America,  199; 
Ireland,  199 ;  England,  200 ;  Scotland, 
201.  Distinction  between  holding  in 
urban  and  agricultural  subject,  201. 
Statutory  right  to  be  lessees,  208. 
Existing  law,  203. 

Bight  of  becoming  lessee  by  deniza- 
tion, 204. 

Anticipated  or  forehand  rent,  i.  887;  ii 
827,  831.    Effect  of  as  to  diyision  be- 


tween  heir  and  executor,  381.    Effect 
of  forehand  payment  of  rent,  437,  438. 

Apocha  trimma/uionmi,  origin  of  rale,  iL  443. 
•^See  Discharge. 

Apparel,  wearing,  exempted  from  landknd's 
hypothec,  ii.  875. 

Apparent  heir,  lease  by,  i  88.  Title  of,  to 
pursue  a  remoring  under  Act  1555,  ii. 
14,  $ej.  Under  Act  of  Sederunt  1756, 
16. 

Enforcement  of  decree  of  remoTing 
obtained  by  deceased  ancestor,  and  ejec- 
tion of  tenant  by,  101.  His  right  to 
leyy  rents,  ii  322.— See  Heir;  Bent 

Appeal,  competency  or  incompetency  of  in- 
terim execution  pending,  ii  98;  to 
Justiciary  Court,  in  review  of  small 
debt  sequestration,  421. 

Apportionment  Act,  4  and  5  Wili  lY.  c. 

22,   ii   826,   336.    Held  to  apply  to 

Scotland,  836.    Construction  of,  339. 

Apportionment  Act,  83  and  34  Vict  c. 

85,  li  340. 

Appraisement  of  sequestrated  effects,  how 
made,  ii.  420. 

Apprisers,  title  of,  to  pursue  a  removing, 
ii.  18. 

Arable  farms,  as  a  subject  of  lease,  i  257. 
Hypothec  in,  ii.  866.  Forms  of  lease 
of.  Appendix,  Nos.  1,  2,  and  8,  ii.  625, 
mq. 

Arages  and  carriages,  stipulation  for,  in 
agricultural  lease,  i  887.  AbdUshad 
by  20  Geo.  u.  387. 

Arbitration. — See  Beference. 

Arrhfe,  or  Earnest,  effect  of,  in  completing 
the  contract  of  lease,  i  362.  Effect  of 
local  usage,  363. 

Arrears  of  rent  for  two  years*  rent,  irri- 
tancy on,  ii  121,  124.  Liability  of 
assignees  for,  171;  of  trustees  for 
creditors,  171 ;  of  judicial  trustees, 
172.  Not  covered  by  hypothec,  896. 
Where  constituted  by  bond  or  deoree, 
whether  affected  by  the  rule  Apocha 
trium  annommy  446.  Liability  of  ad- 
judgers  for,  596;  liability  for,  of 
trustee  and  creditor  adopting  leaae, 
597. 

Arresters  in  competition  with  landlord,  ii. 
898,  892.— See  Hypothec. 

Arrestment  of  proceeds  of  sequestrated 
effects,  ii.  428. 

Articles  of  lease,  general  nature  of,  i.  415. 
Purport,  415.  Modes  of  execating, 
416.  Stamp,  &c.  i6. 
Tenor  of  relative  leases,  418. 
Yalidityof  articles  of  lease,  418.  How 
artioles  authenticated,  419.  Articles 
adopted  by  lessee  or  lessor  as  part  of 
the  contract  are  obligatoiy  on  him, 
420. 

Articles  of  ronp,  lease  by,  i  422.  Pro- 
cedure at  the  roup,  423.  Charge  on^ 
for  payment  of  ren^  when  competent, 
ii.  848. 

Assignation.     Exdusion  of  assignees  in 
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lease,  its  effect  on  traoBferenee  b^ 
Grown  as  ulti7nu9  hceres  to  a  donatary,  i. 
222 ;  on  lessee's  power  to  name  an  heir, 
225,  229.  Assignation  mcrtU  eauta,  of 
current  lease,  may  be  exercised  under 
a  power  to  destine,  227.  Effect  of  ex- 
clusion of  assignees,  unless  with  the 
proprietor's  consent,  where  he  declares 
no  option,  228. 

Does  heir,  under  clause  in  lease  ex- 
cluding assignees  and  sublessees,  incur 
a  passiye  title?  230,  aeq.  Bights  of 
creditors  of  predecessor  under  such  a 
lease,  231. 

Definition  of  assignation,  235,  493. 
Difference  between  Scotch  and  Eng- 
lish law  as  to  exercise  of  power,  236. 
Lease  expressly  to  lessee,  his  heirs,  and 
assignees,  its  effect,  238. 

Power  to  output  and  input  tenants 
does  not  imply  power  to  assign,  237.  "" 

Power  to  sublet  does  not  give  power 
to  assign,  nor  vice  veraa^  239. 

Implied  power  of  assigning  orsnblett- 
ing,  i.  239.  In  agricultural  leases  of  ex- 
traordinary duration,  239.  What  dura- 
tion confers  the  power  ?  240. 

In  liferent  leases,  241.  In  leases 
during  office,  241. 

In  leases  of  urban  tenements,  241 ; 
manufactories,  243. 

Limitations  on  the  power  of  assigning 
or  subletting,  243.  In  regard  to  the  use 
of  subject  let  (inversion),  244.  Cannot 
be  shut  up  or  rendered  unayailable, 

245.  Where  exclusive  privilege  at- 
tached to  subject,  deleettu  ptrtanx 
operates,  245.  Does  exclusion  of  as- 
signees in  a  lease  for  manufacturing 
purposes  exclude  assumption  of  part- 
ners and  a  conveyance  of  lease  to 
them?  246. 

Is  power  to  assign  or  sublet  implied  in 
lease  of  urban  tenement  for  one  year? 

246.  Or  in  lease  of  a  furnished  house  ? 
247. 

fCule  applicable  to  mines  and  fish- 
ings, 238.  Does  deUctut  peraoruB  oper- 
ate? 247. 

Exclusion  of  assignees  does  not  ex- 
clude heir-at-law  of  lessee,  248;  nor 
donatary  of  the  Grown,  248. 

Exclusion  of  assignees  does  not  ex- 
clude sublessees,  nor  9iee  vena,  249. 

Power  to  exclude  personal  to  land- 
lord, 251 ;  ii.  585. 

Gonstruction  of  exclusion,  unless 
landlord  consent,  i.  250.  Landlord  not 
bound  to  assign  reason  for  withholding 
eonsent,  250,  254.  Exclusion  of  assig- 
nees cannot  be  evaded  by  deed  in  form 
of  settlement,  or  by  a  delusive  device, 
254. 

Implied  power  of  assigning  lease  of 
game,  248, 337.  Provisions  as  to  assign- 
ing inserted  in  clause  of  destination^ 
883. 


Definition  and  nature  of  assignation, 
L  493.  In  questions  between  landlord 
and  tenant,  493.  Gompetition  of  assig- 
nees, 493.  In  questions  with  singular 
successors,  493. 

Tenor  and  form  of  assignation,  498. 
Intimation,  494.  25  and  26  Vict  c.  82, 
495.  Formal  intimation,  495.  Equi- 
poUents  of  intimation,  495. 

Translation  and  retrocession,  496, 
516.  Possession,  natural  and  civil, 
under  assignation,  497. 

Absolute  assignation,  497.  Qualified 
assignation,  498.  In  trust  or  in  security, 
498.  Doctrine  of  text  writers  relative 
to  assignation,  retenta  potseatione,  499. 
Doctrine  of  the  decisions,  501.  Effect 
of  intimation,  and  enrolment  in  land- 
lord's rental-book,  501,  502.  Assigna- 
tions in  security  of  debt,  502.  Of 
lease  of  a  manufacturing  subject,  503. 
Of  a  partner's  share  of  profits  and 
stock,  505,  506.  Of  lease  in  security 
of  debt  intimated  to  cedent's  author, 
but  not  to  sublessees,  without  posses- 
sion, 506.  Bule  as  to  civil  possession, 
506.  Securities  over  manufactories 
and  utensils,  508.  Proposed  alteration 
of  the  law,  including  a  register  for 
leases  and  assignations,  509.  Assigna- 
tion under  liong  Leases  Begistration 
Act,  510.— See  Long  Leases. 

Decisions  relative  to  Betrocession 
and  Translation,  i.  516. 

Assignation  of  sublease,  i.  521.  Form, 
ib.  Assignation  of  sublease  in  security 
of  a  debt,  522.  Bule  as  to  completion 
of,  522.— See  Sublease. 

Assignation  of  warning  to  remove, 
ii.  24.  Bule  as  to  serving  warning  on 
assignees,  52. 

Assignation,  forfeiture  of  rental 
rights  by,  IL  122.— See  Bental  Bights, 
Irritancy. 

Assignation  to  cautioner  of  land- 
lord's hypothec,  ii.  159,  864. 

Bights  of  assignee  as  tenant,  ii.  169. 
Liberation  of  cedent  from  subsequent 
rents,  170.  Gonditions  requisite  to 
cedent's  liberation,  170.  Proof  of 
landlord's  acquiescence  where  no  power 
to  assign,  171. 

Nature  and  extent  of  assignee's  lia- 
bility, 171.  Assignee's  liability  for 
arrears  of  rent,  171.  VThere  sublease 
granted  after  assignation,  171.  Lia- 
bility of  voluntary  trustees  for  credi- 
tors, 171.  Whether  the  date  of  pos- 
session fixes  the  commencement  of 
liability,  172,  173.  Effect  of  prohibi- 
tion to  assign  without  landlord's  ap- 
proval or  security  for  rent,  173,  174. 

laability  of  assignee  undier  obligation 
to  meliorate,  241. 

Assignation  of  obligation  of  outgoing 
tenant,  as  to  preservation,  to  incoming, 
258. 
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Claim  under  inuTtndic«  bj  aatignee 
of  iMMee,  271. 

Bight  of  MsignM  to  rents,  ii.  344. 
Nature  of  posaeBidon  requifiite,  34.'>. 
Completion  of  creditor's  right  by  herit- 
able bond,  34r».  Competitions  between 
purchaser  and  creditor,  34r»;  between 
assignee  and  other  claimants,  345; 
must  be  a  demand  for  payment  of 
rents,  345.  Under  assignation  of  bond 
of  annuity,  how  payment  of  rents  in- 
terpelled,  3ir».  Effect  of  intimation  of 
assignation  of  rents  and  duties  in  a 
queHtion  with  an  adjudger,  344i.  Com- 
petition between  astiignee  of  trustee  for 
behoof  of  trust  and  a  curator  bonit  ap- 
point4^d  by  the  Court  on  the  estate,  by 
reason  of  failure  of  trust,  34 (i. 

Right  of  asKJgnee  to  hypothec,  3(i4. 

AsKignation,  right  of  arrester  to,  of  the 
remainder  of  crop  arrested  and  attached 
by  landlord,  ii.  392.  Does  receipt  for 
rent  imply  assignation  of  hypothec? 
803,  394.  General  doctrine  as  to  land- 
lord's obligation  to  asHign  hypothec  on 
offer  or  tender  of  pnyment  of  rent, 
393,  393,  394.  ConMguation  of  rent 
by  creditor  a  virtual  assignation  of 
hypothec,  394. 

Creditor  B  right  to  challenge  assimila- 
tion under  Act  I(;21,  c.  18,  .'>82.  Mode  of 
rendering  leanehold  property  available 
to  creditors  by  assignation,  r>84. 
Away  going  crop,  tenant's  right  to,  ii.  480 
— See  waygoing  crop. 

B. 

Backhand  or  postponed  rent,  i.  387;  ii. 
82(5. 

Bankruptcy,  clause  of,  in  agricultural  lease, 
i.  391.  General  provisions  where  it  is 
not  intended  that  bankruptcy  should 
void  the  lease,  392.  Irritancy  of  lease 
on  tenants,  ii.  130.  Effect  of  tenant's, 
ii.  ir»r),  193. 

Effect  of,  on  lessor's  powers,  ii.  579. 
On  lessee's  powers,  r>82.  Act  1G21,  o.  18, 
582.  Right  of  bankrupt  to  continue 
possession,  585.     When  right  forfeited, 

585.  Lease  to  a  partnership  becom- 
ing bankrupt  thereby  terminates,  586. 
Mode  of  rendering  estate  of  lessee 
available  where  there  is  no  judicial 
trustee,  585.  Rules  of  law  applicable 
to  voluntary  trust  by  agricultural  trus- 
tee, and  relative  course  of  management, 

586.  Real  obligation  on  lessee  where 
there  is  an  express  or  implied  power  to 
assign  or  sublet,  586;  where  there  is 
not,  but  no  irritancy  declared,  586. 
Diligence  against  bankrupt  lessee's  per- 
son, 586.  Right  of  creditors  to  con- 
tinue lessee  in  the  management  and 
possession,  587.  Heir  of  lessee,  587. 
Requisites  of  actual  possession  and 
residence,  where  assignees  and  sub- 
tenants excluded,  587.    Where  assig- 


nees but  not  sublessees  excluded,  587. 
Possession  by  creditors  with  landlord's 
tolerance,  588.  Mode  of  rendering 
lessee's  estate  available  under  the  Mer- 
cantile Sequestration  Statute,  583. 
Where  assignees  excluded,  538.  Pro- 
cedure where  assignees  not  excluded, 

588.  Landlord's  right  to  sequestrate 
not  affected  by,  588. 

Bankrupt  Act,  19  and  20  Vict  c.   77,  ii. 

589.  Constitution  and  effect  of  bank- 
ruptcy under,  589.  When  sequestra- 
tion competent,  589.  Extent  of  trus- 
tees' right,  and  property  vested  by 
the  sequestration,  589.  Realisation  of 
estate  and  payment  of  dividends,  590. 
Practical  working  of  the  statute,  590. 
Suggestions  of  practical  utility  as  to, 

590.  Landlord's  duty  as  to  claiming 
and  voting,  590;  as  to  trustee,  590. 
Landlord's  rights,  of  which  trustee 
cannot  dispose,  591 ;  which  trustee 
must  respect  though  he  cannot  admit, 

591.  Tnistee  must  deal  with  leases, 

592.  Effect  of  act  and  warrant  of  con- 
firmation  in  favour  of  trustee,  592. 
Implied  assignation  wiU  not  exclude 
trustee,  592.  Trustee  held  to  be  ex- 
cluded by  provision  excluding  assignees, 
whether  legal  or  voluntary,  592.  Trus- 
tee's powers  of  dispossl  of  lease,  593. 
Mode  of  dealing  with  moveable  estate, 
594.  Disposal  of  manure,  &c.,  594. 
When  steelbow,  how  to  be  dealt  vnth, 

594.  When  landlord's  hypothec  inter- 
feres, 594.  Trustee's  power  to  refer  to 
arbitration  or  to  compromise,  595. 
Practical  objects  of  the  statute,  595; 
opposed  to  trustee  managing  lease  for 
series  of  years,  595.  Right  to  sell 
year's  crop  of  tenant  notwithstanding 
exclusion  of  assignees  and  sub-tenants, 

595.  Application  for  extraordinary 
powers  to  Court  of  Session  or  Sheriff, 
595.  Provisions  for  winding  up  estates 
of  deceased  persons  by  judicial  factors, 
595.  Responsibility  of  creditors  or 
trustee  to  lessor,  596.  For  arrears  and 
implement,  596.  Is  adjudger  liable  for 
arrears  ?  597.  Judicial  trustee  subject 
to  removal  for  non-payment  of  arrears, 
597.  Landlord  preferable  to  trustee 
for  repairs  prestable  by  tenant,  597. 
Liability  of  trustee  for  rents  under  a 
mineral  lease  of  long  duration,  597. 
What  held  adoption  of  lease,  598. 
Effect  of  landlord  waiving  his  prefer- 
ence, 599.  Law  of  Enghmd  as  to  as- 
signees of  bankrupt  intermeddling  with 
farm,  600.  Examples,  600.  Trustee 
liable  although  not  held  to  have  adopted 
lease,  600 ;  liable  for  repairs  of  a  cot- 
ton-mUl,  600 ;  in  damages  to  landlord 
for  unwarrantable  retention  of  pre- 
mises, 601 ;  for  opposing  landlord's 
resumption  of  possession,  601.  How 
far  tnistee    can  bind  creditors,  601. 
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Landlord's  claims  on  abandonment  of 
lease  by  creditors,  601. 

Construction  of  clauses  voiding  lessee's 
right  upon  bankruptcy,  ii.  601.  Prin- 
ciple recognised  in  Sequestration  Sta- 
tutes, 601 .  What  is  conveyed  to  trustee 
by  the  statute,  602 ;  rules  which  govern 
on  forfeiture  of  lease  by  bankruptcy, 
608.  Cases  in  which  clause  of  forfeiture 
enforced,  602.  Special  case  as  to  when 
the  clause  of  forfeiture  comes  into 
operation,  566.  Clause  which  held  not 
to  amount  to  voidance  of  lease,  604. 
Bankruptcy  of  one  or  two  tenants  does 
not  operate  an  irritancy  of  the  lease 
against  the  other,  604.  Where  land- 
lord was  declared  entitled  to  eject 
tenant  by  summary  diligence  on  bank- 
ruptcy, could  such  ejection  take  place 
between  terms?  605.  What  is  meant 
by  summary  diligence,  605.  Case  where 
held  that  landlord  had  not  abandoned 
his  option  to  irritate  lease  on  tenant's 
sequestration,  605,  Receipt,  during 
bankruptcy,  of  rent  due  for  the  pre- 
ceding year  held  not  an  abandonment 
of  landlord's  right  to  irritate,  606. 
Right  of  bankrupt  lessee  to  defend, 
606.  Rights  and  duties  of  the  lessor 
or  his  creditors  competing  with  lessee 
or  his  creditors,  and  vice  vena,  606. 

Bankrupt  Statutes,  effect  of  on  lessor's 
powers,  ii.  579.  Acts  1621  and  1696, 
579.  On  lessee's  powers,  582.  Exist- 
ing Bankrupt  Act,  19  and  20  Vict.  o. 
77,  424,  589;  its  provisions,  589,  et 
teq.;  amended  by  20  and  21  Vict.  c.  19, 
589,  Note  1,  and  by  23  and  24  Vict.  o. 
88,  592. 

Bannock. — See  Thirlage. 

Bams  and  other  accommodations,  outgoing 
tenant's  right  to,  ii.  487. 

Boron  Courts,  their  jurisdiction  in  actions 
of  mails  and  duties,  by  20  6-eo.  n.  o. 
43,  ii.  851.  Form  of  proceedings  be- 
fore, 354. 

Barony,  burghs  of,  powers  of,  and  mode  of 
letting  by,  i.  155,  156. 

Barrenness  of  subject,  when  it  entitles  to 
deduction  of  rent,  ii.  451. 

Bastardy,  succession  of  Crown  to  lease  by 
gift  of,  i.  222. 

JBeneficio  Iwcentariiy  heir  of  lessee  entertain- 
ing etim,  i.  235. 

Blind  persons,  leases  by,  i.  81.  As  lessees, 
190. 

Bona  and  mala  fide  payment,  ii.  487,  438. 

Bond  of  Caution  by  tenant  for  violent  pro- 
fits, ii.  65. —See  Caution. 

Books  of  accounts  in  shops  not  subject  to 
landlord's  hypothec,  ii.  880. 

Boundaries,  description  of,  subject  by,  i. 
256,  883 ;  ii.  180. — See  Possession. 

Bowing  Contract.  Its  nature,  i.  858.  Ex- 
ample  of,  ih.  Bower  held  bound  to 
consign  and  restore  certain  produce 
removed  by  him  in  breach  of  sequestra- 


tion for  rent,  358,  859.  Whether  of 
the  nature  of  a  lease  or  sublease,  859. 
Breach  or  break  in  lease.  What  is  it?  i. 
885.  Tenor  of,  ii.  114.  Object  of,  ii. 
114.  Lessor  not  bound  to  give  reason 
for  taking  advantage  of,  1 15.  Decisions 
illustrating  exercise  of  power,  116. 
Lessor's  power  transmissible  to  a  pur- 
chaser, 117.  Where  it  is  ambiguous, 
whether  option  of  break  lies  with  lessor 
or  lessee,  interpreted  against  party  who 
prepared  lease,  118.  Reasonable  lati- 
tude allowed  in  time  for  exercise  of 
option,  119.  Interpretation  of  lessor's 
right  to  take  to  himself,  whenever  he 
may  see  fit,  part  of  land  let,  119. 
Right  of  lessor  to  put  an  end  to  lease 
by  giving  written  notice,  not  exhausted 
by  one  written  notice  which  was  not 
followed  up,  120. 

Breach    of    sequestration,    ii.    484. 
Nature  and  extent  of  tenant's  liability 
for,  434.   No  breach  to  use  oats  seques- 
trated for  maintenance  of  sequestrated 
live  stock,  485.    Fine  or  imprisonment 
for,  under  Small  Debt  Act,  435. 
Brieve  of  distress,  ii.  858. — See  Hy}>othec. 
Brevi  manu  recovery  of  subjects  of  hypo- 
thec, ii.  413. 
Building  Societies,  their  powers  of  leasing 

not  contemplated,  i.  159. 
Bulk,  sale  by,  in  open  market,  when  effec- 
tual against  landlord's  hypothec,  ii.  898. 
Burdens,  public,  ii.  804. — See  Public  Bur- 
dens.    . 
Burgage  subjects — does  the  Act  16  and  17 

Vict.  c.  80,  apply  to,  ii.  79. 
Bursal  tenements,  removal  from,  how  regu- 
lated, ii,  82. — See  Removing. 
Burghs,  parliamentary,  powers  and  mode  of 
letting  by,  i.  153.    Are  they  governed 
by  3  Geo.  IV.  o.  91?  166.      Not  in- 
cluded in  removings  under  Act  1555 
and   Act   of    Sederunt    1756,    ii.   82. 
Jurisdiction  of  magistrates  of,  in  actions 
of  mails  and  duties,  ii.  352;  in  land- 
lord's sequestration,  421.     Statutes  ap- 
plicable to,  2  and  8  Will.  IV.  c.  65 ;  3 
and  4  Will.  IV.  c.  76  and  77 ;  and  4 
and  6  Will.  IV.  c.  86,  87,  L  158,  teq. 
Burghs  of  regality  and  barony,  powers  and 
mode  of  letting  by,  i.  155.     Statutes 
relating   to,    155.     Magistrates   must 
manage  according  to  ndes   of   good 
administration,    156.     Lessee   should 
obtain  previous  Act  of  Council,  156. 
Is  warrant  indispensable  ?  156.    Effect 
of  inadeauate  consideration,  156.    Who 
may  challenge  acts  of  maladministra- 
tion, 157.    Not  included  in  removings 
nndet  Act  1555  and  Act  of  Sederunt 
1756,   ii.  82.    Jurisdiction  of  ma^^is- 
tratesof,  in  actions  of  mails  and  duties, 
852.    In  landlord's  sequestration,  421. 
Burghs  royal,  leases  by,  i.  146.    Former 
law,  146.     Change  effected  by  8  and  4 
Will.  rv.  c.  76,  147.    Rules  as  to  ad. 
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miDiitfmtioii  of,  147.    Old  oonrtitqtion 
warred  for  oertein  bturglis,  147. 

Managcn,  147.  16  uid  16  Viet  e. 
Zt,  147.  EleoUon  of  ooancillots  and 
BuaAgen  of  dutfitabla  instiloiions 
under,  147. 

Under  eeqaeetimlioii  of  rojal  bor^hi^ 
bow  leues  granted,  148. 

Wamat  of  leaaea,  148.  Analyiia  of 
8  Geo.  IV.  0.  91,  148.  Act  of  Coimdl 
most  be  pamed  before  granting  leaae, 
148.  Qaomm  neoeaaarj  to  do  oospo- 
xate  acta,  14*J. 

Coniuderation  abonld  be  aet  forth  in 
leaae,  149,  150. 

Mode  of  letting,  150.  Mnat  it  be  by 
public  roup?  l.*0.  8  Geo.  IV.  c.  91, 
ao  reqniretf  if  leaae  for  more  than  one 
year,  151. 

Duration  of  leaaea  and  other  atipda- 
tions,  131.  Duration  of  leaae  of 
reyenuea,  as  cuatoma  and  impoeta,  152 ; 
of  rente  of  heritable  property,  152. 
Power  to  take  graaauma,  and  to  grant 
rental  righta,  158. 

Leases  of  rente  frequently  granted 
by,  844. 

Kight  of  letting  chnrch  eeata  in,  845 ; 
nature  and  extent  of  right,  845.  Not 
included  in  remoTinga  under  Act  1555 
and  Act  of  Sederunt  17:>6,  ii.  82. 
Jurisdiction  of  magiatratea  of,  in  ao- 
tiona  of  maila  and  dutiea,  852;  in 
landlord's  sequeatration,  421. 
Burning,    reckleKs,    Act   againat   *i>«*«fai^ 

142G,  c.  75,  ii.  258. 
Butchers,    Act    diacharging,    from   being 
graziers,  1708,  c.  7,  now  in  deeuetade, 
197. 
Bygone  rents,  right  to,  by  landlord'a  repie- 
aentativea,  ii  824. 

0. 

Calico  printing  work,  form  of  leaae  of  a. 
Appendix  No.  xv.  ii.  G78. 

Canal — circumstances  in  which  a  leaae  of 
water  to  a  company  was  held  to  infer  a 
right  to  use  the  watercourse  aa  a  navig- 
able canal,  i.  271.  Bight  to  a  navig- 
able canal  includes  right  to  towing 
path,  277.  Kight  to  levy  tolls  on,  by 
8  and  9  Vict,  c  42,  and  21  and  22  Vict. 
c.  75,  889,  840.  Who  may  leaae,  and 
who  may  be  lessees  of,  such  tolls,  840. 
Power  of  removing  lessee,  how  en- 
forced, 840.     When  leaae  void,  840. 

Caption  for  payment  of  rent,  when  compe- 
tent, ii.  849. 

Casualties,  lease  of,  i.  844. 

Cattle  and  other  live  atock,  hypothec  over, 
ii  887.  Maintenance  of,  during  se- 
questration by  landlord,  485. 

•Caution  for  violent  profits  in  a  removing, 
ii.  48.  When  required,  64.  Form  of 
bond  for,  65.  Kule  for  eetimating 
amount,  66 ;  in  rural  subjects,  66.  In 
houses  within  burgh,  66. 


la  oantion  neoeaaaiy  in 
of  decreeta of  removing?  96.    Juatoiy 
oantion,  when  taken,  97. 

For  azvean  and  five  anooeeding  crope^ 
under  the  Act  of  Sedenmt  1756, 124. 
When  oantion  demandable  on  one 
year'a  arvear,  125.  Bond 'of  caution 
under  a  decree  of  irritancy,  148. 

When  tenant  liberated  from  priaonon 
Jnimtoiy,  849. 

By  tenant,  for  recall  of  aeqneatration, 
429. 
Cautioner  in  a  leaae,  deacription  of,  i  882. 
Conatitntion  of  obligation,  ii  152.  By 
danaee  in  the  leaae,  152.  To  whom 
available,  158.  By  separate  acceasoiy 
obligation,  158.  In  a  verbal  leaae,  158. 
How  the  obligation  is  rendered  binding 
where  not  probative,  158. 

Enforoemeut  of  his  obligation,  153. 
Haa  diaouaaion  been  abrogated,  and  may 
cautioner  at  once  be  called  on  for  pay> 
ment?  158.      Effect  of  Mercantile  Law 
Amendment  Act,  ib,    Doee  Act  apply 
to  cautionera  under  a  lease  ?  1 54.    B^ght 
of  discussion  of  the  statute  doea  not 
apply,  155.     la  cautioner  entitled  to 
diacuaaion    when    bound   by    miaaive 
letter  to  aee  rent  paid  ?  155.    Rule  as 
to  diacuaaion  under  obligation  to  pay 
in  default  of  payment,  156.    Granter 
of  such  an  obligation  not  liable  for 
landlord'a  expenses  in  discussing  tenant 
by  action,   157.      Obligant's  duty  to 
communicate  address  of  principal  debtor 
to  landlord,  else  he  cannot  plead  that 
he  haa  not  been  discussed,  157.    Mode 
of  enforcing,  where  bound  jointly  and 
severally,  and  where  bound  by  miaaive 
without   dauae   of   registration,   158. 
When  he  haa  the  benefit  of  diacuaaion, 
158. 

What  held  to  be  discussion,  158. 

Cautioner's  right  of  relief  and  to  as- 
signation of  hypothec,  159,  864,  431. 
Over  what  it  extends,  iri9.  Competitioii 
between  him  and  an  arrester,  159. 
right  on  paying  landlord,  without 
aignatioO)  159. 

Duration  of  cautioner's  responsibility, 
159.  Obligation  against  his  repre- 
aentativea,  158-4.  Subsidiary  cautioner, 
160. 

Expiration  of,  or  change  upon  actual 
contract,  160.  Tacit  relocation,  160; 
death  of  tenant,  161.  Effect  of  land- 
lord accepting  bills  from  tenant,  and 
granting  time,  upon  obligation  of,  162. 

Effect  of  prescription  or  septennial 
limitation,  162.  Quinquennial  pre- 
scription, 168. 

Forfeiture  of  recourse  by  cautioner, 
aa  against  tenant,  168.  Discharge  of, 
if  under  Mercantile  Law  Amendment 
Act,  164. 

Kight  of  hypothec  competent  to  can- 
tioner,  864. 
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Oayeat  by  tenant  as  to  landlord's  seques- 
tration, ii.  428. 
Ceorls  or  Goorlmen  in  England,  i.  41. 
Gess. — See  Publio  Burdens. 
Chalking  the  door,  warning  by,  in  bnrgal 

tenements,  ii.  82. 
Chamberlains  or  Beceivers,  in  letting  Crown 

lands,  i  184. 
Charge  of  homing  for  removing,  under  Act 
of  Sederunt,  14  Dec.  1756,  ii.  84.  For 
payment  of  rent,  847.  Days  of  charge, 
847 ;  tenor  of  letters  of,  847 ;  charge 
for  successive  terms,  848 ;  when  com- 
petent in  articles  of  roup,  848. 

Charters,  lease  in  form  of,  i.  86,  et  teq, 

Chartulariesof  Scottish  ecclesiastical  estab- 
lishments, notice  of,  i.  47,  note. 

Church,  whetiier  has  control  or  superin- 
tendence in  hospitals,  i.  148. 

Church  lands,  history  of  ancient  leases  of, 
i.  69;  who  might  grant  them,  69; 
duration,  70;  prohibition  of  long  leases 
of,  70.  Statutory  enactments  against 
dilapidation  of  benefices,  71. 

Consent  of  chapters,  74.  How  con- 
sent given,  74.  Form  of  libel  for  re- 
ducing lease  granted  without  consent 
of  chapter,  76. 

When  consent  of  patron  required, 
76.  Lease  for  incumbent's  lifetime, 
76.  Leases  by  churchmen  not  followed 
by  possession,  77.  Modem  leases  of 
manses  and  glebes,  185.  Their  dura- 
tion, 185.  How  and  when  tenant 
removeable,  186. 
Leases  of  mortified  lands,  187. 

Churchmen,  leases  by,  i.  69. — See  Church 
Lands. 

Church  seats,  i.  845.  Tenants'  right  to,  in 
country  parishes,  845 ;  ii.  189.  Usage 
in  royal  burghs,  1.  845.  Power  of 
magistrates  to  levy  seat  rents,  845. 
How  rents  to  be  applied  by  them,  846. 
Seats,  how  let,  846 ;  7  and  8  Yict.  c. 
44,  845. 

Churches,  leases  of  land  for,  under  statu- 
tory powers,  i.  99  teq. 

Citation,  edictal,  on  precept  of  warning, 
how  executed,  ii.  46.  Of  defenders  in 
a  removing,  62. 

Clauses  of  agricultural  lease,  i.  882-98. 
Variation  in  clauses  in  leases  of  par- 
ticular subjects,  898-99.  Clauses  of 
rental  rights,  424. 

Clergy,  leases  by. — See  Church  Lands. 

dose  time,  or  limitation  of  the  fishing 
season,  i.  279,  885. 

Coal,  mutual  leases  of,  by  adjoining  pro- 
prietors, i.  180.  Heir  of  entail's  power 
to  communicate  levels,  L  121.  May  it 
be  worked  by  liferenter,  i  127.  Lease 
of,  270 ;  ii.  582.  Action  of  removing 
from,  ii.  86.  Form  of  lease  of  coal. 
Appendix  No.  8,  ii.  650. 

Coal  Mmes  Inspection  Acts,  511. 

Collation  between  heir  and  executor,  ii  166. 
Pro  indivito  right  by,  166.~See  Heir. 


Colleges,  leases  by,  L  188.— See  Universi- 
ties. 

Collieries. — See  Mines. 

Colliers,  how  their  services  were  transferred, 
i.  27 1 .  Change  effected  in  their  favour 
by  15  Oeo.  UL  o.  28,  and  89  Geo.  HL 
c.  56,  271. 

OoUmi  liberi,  i.  29,  88. 

Coloni  partiarii,  or  PoUintores,  i.  29. 

Coloni  medietariit  i.  85. 

Commencement  of  Lease,  ii.  204. 

Commercial  Subjects,  English  law  of  fix- 
tures applicable  to,  i.  805;  Scottish 
law,  815.  —See  Fixtures. 

Commissioners,  private,  leases  by,  i.  187. 
— See  Factors. 

Commissioners  of  Woods  and  Forests, 
leases  by,  i.  188. — See  Crown,  Woods 
and  Forests,  Commissioners  of. 

Common  good  of  a  burgh,  mode  of  letting, 
I  146. 

Commonty,  right  of — does  it  confer  power 
to  lease  game  ?  L  887.  Tenant's  right 
to,  ii.  189. 

Commimities,  religious,  i.  159. — See  Beli- 
gions  Communities. 

Commutation  of  Thirlage,  1.  265.  Analysis 
of  89  Geo.  m.  c.  55,  265. 

Companies,  leases  by  or  to,  i.  129.  How 
executed,  129 :  can  they  be  granted  by 
a  firm  ?  180 ;  for  mining  operations  and 
manufacturingpurpo8es,130;  combina- 
tion of  contracts  of  lease  and  copartnery, 
180. 

Lease  to  a  copartnery,  215 ;  in  their 
individual  names,  215 ;  in  tocio  nomine^ 
215.  Distinction  between  proper  firm 
and  descriptive  name,  215.  Power  of 
partners  to  enter  into  lease  so  as  to 
bind  the  company,  215.  Leases  as  part 
of  company's  common  stock,  215-216. 
Disposal  of  lease  at  dissolution  of  com- 
pany, 216.  Effect  of  bankruptcy  or 
dissolution  of  company,  216,  ii  585. 

Compensation,  extinction  of  rent  by,  ii. 
280,  447.  Parties  who  can  or  cannot 
plead  compensation,  448.  Debts  against 
which  compensation  can  or  cannot  be 
pleaded,  449.  Claims  by  tenant  for, 
dismissed  because  illiquid,  and  not 
made  in  process  of  sequestration  against 
him,  but  in  a  separate  action  of 
damages,  545. 

Competition  between  purchaser  and  as- 
signee to  rents,  ii.  845.  Between  land- 
lord and  poinding  or  arresting  creditor, 
890.  Between  landlord  and  purchasers, 
896.  Between  landlord  and  tenant's 
creditors,  424.  Operation  of  hypothec 
in  sequestration  under  the  Bankrupt 
Statutes,  607.  Effect  of  landlord  claim- 
ing as  a  creditor,  607.  Poinding  and 
other  diligence,  608.  Competition  of 
landlord's  creditors  with  tenant,  and 
viee  verta,  614 ;  on  claims  by  reason  of 
stipulatian  or  transaction,  614;  on 
daims  at  common  law,  617.    Among 
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indiTidual  crediion,  619.  Between 
trustee  of  Iciuiee  and  indlTiduid  credi- 
tors C'i2(). 

Conditioiud  obligation  to  grant  a  leaee,  L 
429. 

Conjunct  proprietors,  leases  by,  i  129, 180. 
Lessen  by  and  to  companies,  129,  215. 

Consignation  to  purge  a  legal  irritancy,  ii 
138,  139.  Not  sufficient  against  a  con- 
yentiouAl  irritancy,  142.  In  suspension 
of  charge  for  rent  by  a  poinding  credi- 
tor, 39 1 .  A  Tirt ua]  assignation  of  hypo- 
thec, 394.  For  recal  of  sequestration 
under  Small  Debt  Act,  429. 

Constabulary  Act,  rogue  money,  Ac.,  2  and 
S  Vict.  c.  65,  ii.  315.~8ee  Public  Bur- 
dens. 

Constitution  of  lease,  general  doctrine  of 
L  800. 

Construction    of   leases,   principle  of,   ii. 

147. 

ConTentional  terms  of  payment  of  rent»  i. 
387. — See  Rent ;  Terms,  Ac. 

Co-operative  societies,  i.  ir>8. 

Copartnery. — See  Companies. 

Com  farm,  division  of  rents  of,  between 
heir  and  executor,  ii.  332. 

Corporations,  leases  by,  i.  132. 
The  Crown,  132. 
The  Church,  ISfi. 

General  rules  applicable  to  aggregate 
corporations,  137.  Leases  should  be 
executed  in  corporate  name,  138;  ac- 
cording to  the  form  specified  in  deed  of 
constitution,  188.  Expedient  to  obtain 
written  warrant  of  those  entitled  to 
bind  the  corporation,  138. 

Universities,  138.  Civic  corporations, 
146.  Boyal  burghs,  146.  Parliamen- 
tary burghs,  153.  Burghs  of  regality 
and  barony,  155.  Subordinate  civic 
and  other  corporations,  157.  Beligious 
communities,  how  far  they  resemble 
corporations,  159.  Lease  to,  and  other 
public  administrators,  217. 

Council  of  royal  burghs,  L  147.— See  Burghs 
BoyaL 

Courtesy,  leases  do  not  fall  under  the  right 
of,  i.  281.  Title  by,  to  pursue  a  remov- 
ing, ii.  14 ;  no  sasine  necessaiy,  14. 

Courts. — See  Jurisdiction. 

Creditors,  rule  of  the  law  of  fixtures  as  be- 
tween heritable  and  personal  creditors, 
i.  296.  Title  of  heritable  creditors  to 
pursue  an  action  of  mails  and  duties, 
ii,  860. 

Creditors  to  whom  landlord's  right 
of  hypothec  preferable,  890.  Effect  of 
creditor  offering  consignation  as  se- 
curity for  rent,  39 1 .  Of  offer  of  caution 
by  creditor,  891.  Creditor  paying  land- 
lord, his  right  to  hypothec,  898. 

Creditors  preferable  to  landlord,  408. 
Tenant's  creditors,  424. 

Of  the  contract  of  lease  in  questions 
with  creditors,  570.  Can  heritable  credi- 
tor grant  leases  or  remove  tenants  ?  571. 


Powers  of  trustee  for,  580;  hisliftbility 
for  prestations  of  lease,  581 ;  modes  cf 
rendering  leasehold  proper^  available 
to  creditors,  581 ;  heritable  bond  over 
leasehold  property  invalid,  581. 

Their  powers  of  challenge  under 
1621,  c  13,  682. 

Assignation  to,  585 ;  where  there  is 
no  judicial  trustee,  ib. 

Mode  of  making  lessee's  estate  avail- 
able to  creditors  under  the  Sequestza- 
tion  Statute,  588. 

Liability  of  creditors,  or  their  trustee, 
attaching  or  adopting  lease,  to  landlord, 
596. 

Creditors  of  lessor  competing  with 
lessee  or  his  creditors,  607.  Poinding  of 
the  ground  by  heritable  creditors,  608. 

Creditors  of  lessor  competing  with 
lessee,  and  vice  versa,  614.  CUom  by 
reason  of  stipulation  or  transaction.  614. 
Competition  on  claims  at  common  law, 
627;  under  Statute  1696,  618. 

Creditors  of  lessee  competing  among 
themselves,  618.  Competition  between 
trustee  of  lessee  and  individual  credi- 
tors, 619 ;  among  individual  creditors, 
620.  See  Competition ;  Bankruptcy. 
Crop,  insurance  on,  ii  268. 

Hypothec  over,  385.  Landlord's  right 
to  cut  down  crops  after  sequestration, 
424.  How  far  tenant  may  use,  without 
breach  of  sequestration,  424,  436. 
Cropping,  clause  in  lease  as  to,  i.  389.  Obli- 
gations under  it,  ii.  476.  See  Manage- 
ment 
Cross  or  mark,  subscription  by,  i.  400. 
Crown,  leases  by  the,  history  of,  i.  66,  182. 
Modem  form  of  leasing  crown  lands, 
138.  Transference  of  power  from  Ex- 
chequer officers  to  Commissioners  of 
Woods  and  Forests,  by  8  and  4  WiB. 
TV.  c.  69,  138.  Provisions  of  10  Geo. 
rV.  c.  50,  as  to  leasing  crown  lands.  138. 
Bequirements  of  3  and  4  WilL  IV.  c. 
69  and  112— of  14  and  15  Vict.  c.  42, 
-—and  of  15  and  16  Vict.  c.  62,  134. 
Crown  lands,  where  situated,  184. 
Principle  and  rules  acted  on  by  Com- 
missioners of  Woods  and  Forests,  134. 
Chamberlains  or  receivers,  184.  Dura- 
tion and  clauses  of  lease,  134. 

Crown  as  a  statutory  lessee,  195. 
Statutory  enactments  empowering 
Commissioners  of  Woods  and  Forests 
to  be  lessees  for  Crown,  195.  Donatary 
of  lessees  falling  to  Crown,  187.  What 
leases  may  be  so  gifted,  195. 

Bight  of  Crown's  donatazy  under  a 
gift  of  vUimuM  hcsret  or  bastardy,  222. 
Donatary's  power  to  pursue  reduction  ex 
capite  Uctif  222 ;  to  acquire  lease  where 
assignees  and  subtenants  excluded,  228. 

Crown  rentallers,  nature  of  their 
rights,  i.  246.  SUtute  1578,  c.  68,  426, 
485.  Preference  of  Crown  to  landlord, 
u.  401,  408. 
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Cruiyes  and  jairs,  fishing  by,  prohibited, 

i.  280. 
Cultivation  of  the  land,  obligation  as  to,  in 
agricultural  lease,  i.  381),  ii.  476. — See 
Management. 
Curators,  lease  by  minor  without  their  con- 
sent, i.  85.  Where  lesion  presumed, 
86.  Homologation  by  minor  after  ma- 
jority, 86. 

Minor's  power  of  leasing,  with  con- 
sent of,  168.  Duration  of  lease,  169. 
Their  power  in  minor's  absence,  169, 170. 
Is  lease  by  minor  to  curator  valid  ?  170. 
Lease  by  curators  of  insane  or  fatu- 
ous persons,  170,  171. 

Curator  bonis,  lease  by,  i.  171.   Their 
general  powers,  171.    Duration  of  leases 
by  them,   171.    Powers  of  removing 
tenants,  1 72.    Special  powers  of  leasing 
conferred  by  Court  of  Session  on  curator 
bonis f  178  teq.    Power  of  curators  of 
lunatics  or  idiots  to  enter  into  original 
lease  for  them,  209.     Powers  conferred 
on  curator  bonU  for   carrying  on  ex- 
tensive  manufacturing  concern,   209. 
Powers  to  remove  tenants,  ii.  22.    Be- 
nunciation  of  lease  by  curator  bonis,  114. 
Reduction  of  rent  by  curator  bonis,  460, 
Curator  bonis  authorised  to  allow  change 
in  agricultural  management,  479. — See 
Factors. 
Currents  termino,  poinding  of  tenant  by  a 
creditor,  effect  of  in  competition  with 
landlord,  ii.  891. — See  Sequestration. 
**  Current  year"  in  questions  as  to  division 

of  rents,  ii.  822. 
Custom  or  usage. — See  Usage. 
Custom  or  dues,  lease  of,  by  royal  burghs, 
i.    152.      What  they  are,  843.      How 
established,  842.     Power  to  alter  the 
amount  of  impost,  in  whom  vested,  348. 
Harbour  Act,  16  and  17  Vict.  c.  98, 
848.      Harbour   dues,  how    let,  843. 
Duration  of  verbal  lease  of  customs — 
duty  house,  865.    Are  leases  of,  pro- 
tected by  1449,  0.  17?  435.     Formal 
warning  not  necessary  to  a  lessee  of,  ii. 
88.    Market  duties,  808 ;  no  hypothec 
over,  885. 

D 
Dairy  farm,  clauses  peculiar  to  lease  of  a,  i. 
893.  Hypothec  in,  ii.  868.  Form  of 
lease  of  a,  Appendix,  No.  IV.,  ii.  685. 
Damages  to  tenant  by  landlord  working 
minerals,  ii.  207.  Against  tenant  for 
encroaching  on  landlord's  reserved 
rights,  208;  for  destroying  planting, 
208 ;  to  tenant  by  landlord's  exercise  of 
right  to  hunt,  210 ;  by  landlord's  total 
or  partial  resumption  of  possession, 
f  euing,  or  exchanging,  218.--See  Beser- 
vation. 

Distinction  between  damages  and 
violent  profits,  ii.  524. 

Implement  or  damages,  ii.  529. 
Doctrine  of  mutual  implement,  529, 684. 
Penalty,  interest,  and  expenses,  581. 


Beoognised  grounds  for  awarding 
damages  against  landlord  or  tenant,  580. 
Claim  for,  by  lessor  against  lessee 
for  abandonment  of  subject,  472.  For 
mismanagement,  534 ;  for  tilling  grass 
and  mislabouring,  535 ;  where  course  of 
cultivation  prescribed  and  deterioration 
ensues,  585;  case  where  prescribed 
course  not  attended  to,  586 ;  inspectors 
appointed  to  examine,  on  summary 
application  to  Sheriff,  586.  When 
does  tenant's  liability  for  damages 
arise?  537.  How  good  husbandry 
proved,  637.  Mismanagement  must  be 
established  as  a  contravention  of  stipu- 
lating clause  in  lease,  538. 

In  mineral  leases,  588.  Surface  dam- 
age, 588.  Special  case  of  injury  to 
building  on  surface  by  pumping  water 
out  of  mine,  589. 

Tenant  liable  in,  for  not  taking  posses- 
sion, 540.  Where  bankrupt  tenant  re- 
tained possession  of  premises  till  a  law- 
suit between  his  trustee  and  landlord 
was  settled,  540.  How  damages  esti- 
mated 540.  Where  tenant  got  compensa- 
tion from  railway  company  for  damages, 
and  soon  after  abandoned  lease,  540. 

Claim  for,  by  lessee  against  lessor, 
ii.  541;  for  withholding  possession,  541; 
lessee  of  toll-bar  against  trustees  for 
shutting  up  a  road,  541;  where  depri- 
vation temporary  or  partial,  541;  where 
no  complaint  of  injury  at  the  time, 
541,  for  loss  of  trade  by  operations  on 
adjoining  property,  542;  for  non-im- 
plement or  insufficient  implement  of 
stipulations,  542 ;  for  irregular  ejection, 
648;  for  applying  for  and  obtaining 
illegal  warrant  of  ejection,  though  no 
execution  followed,  544;  for  unwar- 
rantable arrestment,  sequestration,  Ac, 
544.  Is  lessor  responsible  for  auc- 
tioneer? 545.  For  premature  Beques> 
tration?545. 

For  following  game  through  young 
grass,  546. 

To  what  extent  is  lessor  liable  for 
damage  to  crops  by  game?  547;  for  tem- 
porary dispossession  of  subject,  648. 

By  assignee  for  misrepresentation  of 
a  written  sublease,  549. 

Special  'cases  of  damages  relating  to 
leases  of  minerals,  fisheries,  and  nSL- 
ways,  550. 

Counter  claims  by  landlord,  561. 
Modes  of  estimating  damages,  551- 
Bules  for   estimating  damages,    658. 
Damages  for  nuisance  as  between  land- 
lord and  tenant,  and  vice  versa,  564  seq. 
— See  Nuisance. 
Damnum  Fatale,  whether   it   extinguishes 
Ijase,  ii.  452;  or  relieves  from  payment 
of  rent,  452. — See  Loss. 
Deaf  less  and  dumbness,  leases  by  persona 
afflicted  with,  L  81.  Can  deaf  and  dumb 
p  3rBon8  be  leasees?  190. 


720 


IKDUL 


Detn  of  Oiilld,hi 


in 


of 


ii.  hCA. 


Death  of  leMee  after  waniing,  ii.  58.  Death 
of  tenant  stopa  caationer^B  liability^ 
IGO. 

Deathbed  and  fnneial  expeoaea,  preference 
of,  to  landlord's  hypothec,  ii.  408. 

DeoeaHed  person's  estates,  proTifiions  for 
winding  up  by  judicial  fiactors,  of  19 
and  20  Vict.  c.  77,  ii.  595. 

Declarator  of  irritancy,  when  neoeaaary,  ii. 
138.  Where  irritancy  legal  or  conven- 
tional, 133.  Form  of  procedure,  136. 
Before  the  Court  of  Session,  136.  Be- 
fore the  Hheriir,  136.  Purgation,  137, 
142.     Decree,  143. — See  Iiritancy. 

Decree  of  renioving,  ii.  90,  Form  and  time 
of  execution,  ib.  Effect  of  decreet  after 
death  of  original  party,  91.  Passing 
from  decree,  91.  Beview,  mode  of,  92. 
Governing  Acts,  89.  Suspension  of  de- 
cree the  only  competent  form,  98.  Ob- 
jections of  irregularity  and  informality 
inadmissible  after  charge,  93.  Suspen- 
sion incompetent  after  execution  of 
Judgment,  94. 

Decree  ifor  damages  to  tenant,  though 
subsequent  in  date,  a  good  ground  for 
suspension  of  a  decree  of,  96.  Suspen- 
sion must  be  made  timefuUy,  96.  la 
caution  or  consignation  necessary,  94, 
96.  Juratory  caution,  when  taken,  97. 
Competency  or  incompetency  of  in- 
terim execution  pending  appeal,  98. 
Decree  of  irritancy,  143;  Ordaining 
tenant  to  And  caution,  143.  Suspension 
of  Sheriff-Court  decreet  ordaining  cau* 
tion,  144. 

Deduction  of  rent  to  tenant  from  exercise 
of  landlord's  reserved  rights,  ii.  211 ; 
by  resuming  posRession,  feuing,  or  ex- 
changing, 213;  how  estimated,  214. 
Deduction  of  public  burdens  paid  by 
tenant,  308,  809,  812.  Deduction  from 
rent  by  total  or  partial  loss  of  subject, 
451 ;  for  refusal  of  possession,  460;  for 
diverting  water  from  mill,  461;  for 
multure,  because  proprietor  had  put 
farm  lands  in  grass,  462;  for  insuffi- 
cient quantity  of  arable  land,  462; 
Effect  of  payment  without  claiming  de- 
duction, 462.  Deduction  or  abatement 
by  agreement,  467. 

Parties  by  whom  abatements  can  be 
giyen,  467.  Trustees,  tutors,  factors, 
curators,  467,  468. 

Evidence  of  agreement  to  abate,  469 ; 
whereabatement permanent,  469.  Oper- 
ation against  trustee  under  Bankrupt 
Act,  470. 
By  operation  of  statute,  470. 
Right  of  repetition  of  rent  by  tenant, 
471. 
Deductions  from  multure,  i.  264. 
Deed-poll  in  England,  i.  46. 
Deer  forest,  lease  of  a,  i.  335.    Its  subject- 
matter  and  oonstmotion,  ib.    Form  of 


of  a.  Appendix,  No.  16,  iL  680.^ 
See  Game. 

Defective  or  incomplete  written  lease  not 
foUowed  by  possession,  i  427.  General 
nature  of  such  defectiveness  or  tnoom- 
dbeteneaa,  427.  ImprobatiyenesB,  t6. 
Want  of  statutory  solemnities,  428. 
Where  these  can  be  remedied,  413. 
Want  of  signature  of  party,  428.  lo- 
oompleteneas  from  conditional  tenor  of 
obligation,  429.  Effect  of  posseasioii, 
or  ra  intervemtvM  on  defective  or  incom- 
plete lease,  429. — See  Possession. 

Definition  of  lease,  1.  79.»See  Lease. 

Defences  against  action  of  removing,  where 
instantly  verified,  ii.  63.     Where  not 
inatantly  verified,  63.    Caution  for  vio- 
lent profits,  64.   Form  in  which  caution 
found,  64.     Defences  competent,  66. 
Objections   to   title   of   pursuer,  67. 
Want   of    statutory    solemnities,    67. 
Obligation  or  promise  entitling  tenant 
to  possess,  67.    Possessory  judgment, 
68.     Omission  to  cite  all  parties,  68. 
Passing  from  the  warning,  69.    Pro  tiu 
divi9o  possession,  69.    Prescription,  70. 
Jut  qtuentum  Urtio^  70.    Obedience  or 
offer  to  give  possession,  71.     Defences 
which  dio  not  bar  removing,  71. 

DdecUu  Periona  in  leases — does  it  operate 
as  forfeiture  on  tenant  becoming  in- 
sane? i.  190.  How  it  operates  on 
heir  of  lessee,  218;  and  on  power  to 
assign  and  sublet,  236 ;  in  urban  tene- 
ments, 242 ;  in  manufactories  with  ma- 
chinery,  248 ;  in  lease  of  subject  with 
exclusive  privilege  attached,  246;  of 
furnished  houses,  247;  of  mines  and 
fishings,  247;  in  succession  of  heir-at- 
law,  248.  How  far  it  exists  in  a  lease 
of  game,  248,  337;  in  lease  of  exoluaivo 
privilege  of  selling  commodities,  348. 
— See  Exclusion,  Assignation,  Sublease. 

Delivery  of  grain-rent  must  be  debiio  tern-- 
pore,  ii.  287. 

Demesne  lands,  i.  43. 

Demises,  or  ancient  English  lease,  i.  41,  45. 

Denizen,  right  of,  to  be  lessee,  i.  204.  Law 
of  England,  204 ;  of  Scotland,  204.  Its 
origin  in  Scotland,  204.  Right  of  nata- 
ralisation,  how  obtained,  204. 

Deposited  furniture — is  it  subject  to  land- 
lord's hypothec?  ii.  377. 

Description  of  parties  and  lands  in  agricol- 
tural  lease,  clause  of,  i.  382.  Where 
there  is  a  cautioner,  382.  Effect  of 
clause  of,  ii.  152.  Description  of  subject 
let,  180;  error  in,  181;  misrepresenta- 
tion in,  188.— See  Possession. 

Desertion  of  possession,  irritancy  of  lease 
by,  ii.  124.  Construction  of  Act  of  Se- 
derunt 1756,  as  to  desertion,  126. 
Landlord's  right  on,  185. 

Destination  in  joint  lease,  how  to  be  con- 
strued, i.  210,  211.  Effect  of,  where 
taken  to  lessees  and  their  heirs,  211 ; 
to  husband  and  wife,  their  heirs  and 
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assignees,  211;  to  joint  lessees,  the 
longest  liver,  and  their  heirs,  212;  to 
husband  and  wife,  and  the  longest  liver, 
and  their  heirs,  218.  Difference  be- 
tween ancient  and  modem  law  there- 
anent,  218. 

Effect  of  destination  to  husband  and 
wife  and  the  survivor  of  them,  214 ;  to 
two  or  more  in  conjunct  fee  and  life- 
rent, and  to  their  heirs,  214 ;  to  two 
tenants,  and  the  survivor  of  them,  and 
the  heirs  of  the  survivor,  214. 

Succession  by  destination  in  ffrtmio  of 
lease,  223.  Who  may  object,  and  when, 
224. 

By  deed  of  lessee,  224.  Power  must 
be  in  express  terms,  225.  Effect  of  ex- 
clusion of  assignees,  225.  Effect  of  con- 
veyance excluding  heir-at-law,  and  who 
may  challenge  it,  226;  to  a  person 
for  his  life,  and  the  life  of  any  of  his 
sons  to  whom  he  may  assign  it,  226. 
How  the  power  n^ust  be  exercised,  227. 
Various  examples  of  its  exercise,  227. 
By  trustee  of  lessee,  230.  By  entail, 
230.  Clause  of  destination  in  a  lease, 
nature  of,  382;  special  provisions  in,  883. 

Dilapidation  of  benefice  in  ecclesiastical 
leases,  i.  71.     What  amounts  to,  73. 

Diligence  by  tenant  for  implement  of  obli- 
gation to  meliorate,  ii.  257 ;  legal  effect 
of,  on  lessor's  powers,  675.  Inhibi- 
tion, 575.  Adjudication,  576.  Rank- 
ing and  sale,  and  sequestration,  577. 

Powers  of  lessee  as  affected  by  dili- 
gence, 581;  by  Act  1621,  c.  18,  582;  by 
inhibition,  582;  by  adjudication,  583. 

Diligence  Act,  personal,  1  and  2  Vict.  o. 
114,  u.  82,  424,  569.  Amended  by  10 
Vict.  c.  67,  82. 

Diligence,  summary,  for  payment  of  rent, 
ii.  347.  Registration  of  lease,  347.  Let- 
ters of  homing,  347.  Days  of  charge, 
874.    Arrestment  and  poinding,  348. 

Running  letters  of  homing  for  suc- 
cessive terms,  348.  When  charge  com- 
petent on  articles  of  roup,  348.  Cap- 
tion, 349.  MedUaUone  fuga  warrant, 
849 ;  ii.  589. 
Action  of  mails  and  duties,  850. 
Multiplepoinding,  855.  What  is 
meant  by  ejection  by  summary  dili- 
gence? 606. 

Diminution  of  rental,  prohibition  against 
in  entails,  its  effect  on  the  power  of 
leasing,  i.  106.  What  held  diminution, 
106,  117. 

Discharge  of  cautionary  obligation,  if  under 
19  and  20  Vict.  c.  60,  ii.  164 ;  of  rent, 
440.  Direct,  440.  Not  required  to  be 
probative,  440. 

Proof  of  payment  under  a  written 
lease,  441 ;  of  delivery  of  com  in  pay- 
ment, 441.  Effect  of  entry  in  factor's 
books,  and  statement  by  factor  to  land- 
lord, 440,  442.  Purport  of  oath  as  to 
payment,  442. 


Presumed  discharge,  448 ;  from  three 
consecutive  discharges,  448.  Requi- 
sites to  found  the  presumption,  448. 
Writ,  443 ;  three  several  and  consecu- 
tive discharges,  444;  discharges  by 
factors,  444  ;  merchant's  receipts  for 
delivery  of  grain  by  landlord's  order 
not  sufficient,  445 ;  admits  of  contrary 
probation,  445 ;  does  not  apply  to  biUs, 
445 ;  where  payment  once  a  year,  446  ; 
where  arrears  constituted  by  bond  or 
decree,  446. 

Effect  of  general  discharge,  446.  Dis- 
charge to  tenant  of  debt  due  by  land- 
lord to  third  party,  446. 

Effect  of  acceptance  and  discharge  of 
rent  as  to  homologating  lease,  447 ;  or 
assignation,  or  sublease,  i6. 

Discharge  by  compensation,  447;  by 
total  or  partial  loss  of  subject,  461. — 
See  Compensation;   Deduction;  Pay- 
ment; Rent;  Ac. 
Discussion,  benefit  of,  to  cautioner  in  lease, 
ii.    156.      Effect   of    Mercantile   Law 
Amendment  Act  on  cautioner's  right  of 
discussion,  I53.^^ee  Cautioner. 
Dispone,  construction  of  the  term  in  en- 
tails, as  barring  long  leases,  1.  105. 
DiBponee,  title  of,  to  pursue  a  removing, 

iL  6. 
Disposition  retenta  pouessione  in  security  of 

rent  to  landlord,  effect  of,  ii.  436. 
Dissenters,  religious  communities  of,  leases 

by,  i.  159. 
Dissolution  of  the  contract  of  lease,  ii.  1. — 
See   Removing;    Renunciation;    Irri- 
tancy; Forfeiture. 
Distress,  English  law  of,  ii.  857.    Brieve  of 

distress  formerly  in  Scothmd,  358. 
Division  of  rents  between  liferenter  and 
fiar,  or  heir  and  executor,  ii.  826  ; 
between  purchaser  and  seller,  841. 
Donataries  of  the  Crown,  leases  to,  i  195. 
Reason  why  granted,  196,  222.  What 
leases  can  be  so  gifted,  196.  To  whom 
generally  given,  196.  By  gift  of  uUimu§ 
httres,  or  bastardy,  222.  Power  of,  to 
pursue  reduction  ez  eapUe  leeti,  222. 
Can  they  acquire  lease  where  assignees 
and  subtenants  exdnded?  213,  248. 
Duration  to,  of  lease  for  three  lives 
and  nineteen  years,  223.  Exclusion  of 
assignees  and  sublessees  ineffectttal  to 
prevent  lease  devolving  by  escheat, 
249.  Title  of,  to  pursue  a  removing, 
ii.  11.  Preference  of  landlord's  hypo- 
thec to  donatary  of  tenant's  escheat. 
401. 
Door,  chalking  of,  form  of  warning  by,  ii 

82. 
Drainage,  statutory  expenditure  on  meliora- 
tion by,  ii  224.  Landowners'  bor- 
rowing powers,  224.  Procedure,  224. 
Provision  applicable  to  entailed  pro- 
prietors, 225.  Who  understood  by 
landowners,  225.  Drainage  of  Lands 
Act|  respective  liabilities  of  landlord 
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and  taumt  for  charges  under,  315. 
Diminage  Aota-*9  and  10  Vict  c.  101 ; 
10  and  11  Vict  c  11 ;  11  and  12  Vict 
c  119.  212 ;  12  and  13  Vict  c.  100, 
224,  316. 

DmnkenneaB  of  party  at  time  of  contract- 
ing, iU  effect,  i.  84. 

Dry  multure,  i  258. 

Does  or  cnatoms,  what  are  they?  L  842. 
How  granted,  and  to  whom,  842. 
Form  of  lease  of,  342.  Harbour  does, 
how  let,  843 ;  rent  of,  when  paid,  843. 
Lease  of  daea  of  office,  344.  Duration 
of  yerbal  lease  of,  and  of  duty  house, 
865.  Is  lease  of  harbour  dues  protected 
by  the  statute  ?  4r>5.  Possession  under 
lease  of  dues  of  office,  ii.  195. — See 
Customs. 

Dumbness  and  deafness,  whether  incapaci- 
tates ftrom  contracting,'  i  81,  et  §eq. 

Dung.  —See  Manure. 

Duplicate  of  lease,  execution  of,  L  402. 

Duration,  clause  of,  i  384. — See  Endur* 
ance. 

Dwelling-honsea,  leases  of,  i.  284.  When 
let  with  furniture,  use  of  this  conform- 
able with  inTentory,  284. 

Principle  of  the  doctrine  of  fixtures  in 
dwelling-houses,  2ti4.  Law  of  England 
with  regard  to  fixtures,  308.  Law  of 
Scotland  thereanent,  322.  Bank  safe 
with  iron  doors  built  into  wall,  822. 
Nature  of  the  article— mirrors,  pictures, 
cornices,  323.  Mode  of  annexation, 
828,     Effect  of  local  usage,  323. 

Ordinary  term  of  entry  to,  370.  Clause 
in  agricultural  leases  as  to  preservation 
of  houses,  offices,  Ac.,  888.  Lease  of, 
how  far  protected    by  Statute   1449, 

451 .  Where  let  with  customs  and  tolls, 

452.  Lease  of  mansion-house  of  en- 
tailed estate  ineffectual  against  succeed- 
ing heir,  454. 

Warning  as  to  houses  with  land  at- 
tached, ii.  55;  houses  without  land,  56; 
yerbal  lease  of  urban  subjects,  56. 

Form  of  summary  removing  applic- 
able to  houses  within  burgh,  82-85 ;  to 
houses  within  burgh  let  as  accessories 
to  customs,  85 ;  to  country  houses  85 ; 
effect  on  rentaller  of  allowing  houses 
to  fall  into  decay,  123-4. 

Landlord's  right  to  prevent  or  order 
removal  of  houses  erected  by  tenant, 
218.  Landlord's  implied  obligation  as 
to  houses,  219 ;  tenant's  obligation,  219. 

Division  of  rents  of  houses  between 
heir  and  executor,  885. 

Subject-matter  of  hyi>otheo  in  dwel- 
ling-houses, ii.  374;  furniture,  874; 
money,  875;  wearing-apparel,  375; 
effects  of  inmates,  875 ;  effects  of 
lodgers  or  travellers  at  an  inn,  876 ; 
hired  furniture,  876 ;  musical  instru- 
ment, 877 ;  furniture  deposited  or  lent 
without  hire,  877 ;  detained  against  the 
owner^s  vnll,  879. 


Can  furniture  in  dwelling-hoofles  he 
add  aurmU  termino  under  sequestm- 
tion  ?  417.  Claim  of  damages  by  lessee 
for  landlord  unroofing  dweUing-house, 
507.  Form  of  lease  of  a  dwelling- 
house,  Appendix  No.  6,  ii.  647. 

DweDing-Houaes  Act,  17  and  18  Vict  c  88, 
i.  161.  Associations  under,  161.  Build- 
ings erected,  how  held  and  let,  154. 
Duration,  effect,  and  provisions  of 
leases,  161,  162.  Effect  of  statute 
upon  lessees,  217. 

Dykes,  clause  in  agricultural  lease  as  to 
preservation  of,  L  388-9.  Mardi  dykes, 
389. 


Earnest  or  arlea,  effect  of  giving  and  receiv- 
ing in  completing  contract  of  lease,  i. 
862.     Effect  of  local  usage,  363. 

Eodesiaatioal  leases,  histo^  of,  i.  69. 
Were  the  clergy  utufruduarii  or  uiuariif 
69 ;  when  tn  tUulo  to  grant,  69.  Dura- 
tion of  lease,  70,  ei  teq.  Statutory 
restrictions,  71,  et  »eq.  What  held 
dilapidation  of  benefice,  71.  When 
consent  of  chapters  required,  74 ;  hovi 
given,  74.  When  consent  of  patron 
requisite,  75.  Leases  by  churchmez 
valid  though  not  followed  by  posaea 
sion,  77. 

Edictal  citation  on  precept  of  warning 
how  executed,  ii.  46. 

Ejection  of  tenants,  letters  of,  how  ob 
tained  and  executed,  ii.  36.  Wha 
signified  by,  99,  196.  Ejection  a 
execution  of  decree  of  removing,  99 
under  procedure  in  the  Court  of  See 
aion,  99.  Must  take  place  by  day,  100 
In  Sheriff  and  other  inferior  Courts,  100 
Must  be  an  extract  of  decree  of  remov 
ing,  101.  Decreet  contains  warrant  t 
chajrge,  101.  Title  of  pursuer  must  b 
dear  and  certain,  101. 

Process  or  action  of  ejection,  101 
History,  102.  Competent  in  SherL 
Court,  102.  Petition  of  ejection,  108 
Bemoval  of  journeymen  at  a  printfiel 
from  houses  let  to  them  as  joumeymex 
104.  Competent  before  the  court  of 
royal  burgh,  105.  Ejection  of  tacki 
man  of  tolls  in  arrear  of  rent,  106.  € 
workmen  from  houses  after  expiry  c 
mineral  lease,  519. 

Action  of  ejection  and  intrusion  b 
tenant,  ii.  196. 

Irregular  ejection,  damages  to  tenai 
for,  ii.  548.  Where  stipulation  for  eje< 
tion  in  bankruptcy  by  summary  dil 
gence,  can  tenant  be  ejected  betwee 
terms?  605. 

Endurance  of  leases  by  churchmen,  i.  7( 
136.  Statutes  as  to,  by  heirs  of  entai 
95.  What  term  of  endurance  amount 
to  alienation  by  an  heir  of  entail,  10' 
Of  lease  by  liferenter,  125.  Of  crow 
leases,  134.   Of  leases  by  royal  burgbi 
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151.  By  road  trostees,  159.  By  tutors, 
166.  By  minor  and  curators,  168.  By 
curators  of  insane  or  fatuous  persons, 
171.  By  judicial  factors,  172.  By 
priyate  factors  or  commissionerB,  187. 
By  adjudgers,  ii.  577. 

What  endurance  of  lease  confers  the 
power  of  assigning  or  subletting,  i. 
239,  et  teq.  Endurance  of  verbal  lease, 
364.  Clause  of  duration  in  agricul- 
tural lease,  384.  Definite  ish,  384. 
Entry,  384.  Breach  or  break  in  lease, 
385. 

Policy  of  granting  leases  of  definite 
and  considerable  duration,  i.  460.  Lease, 
to  be  valid  against  singular  successors, 
must  be  of  definite  duration,  461 ;  and 
not  perpetual,  462.  Lease  renewable 
in  infinitum^  463.  Examples  of  leases 
held  perpetual,  ib.  Whether  any  dis- 
tinction between  perpetual  leases  and 
those  of  extraordinary  but  definite 
duration,  463.  Lease  to  endure  in- 
definitely till  payment  of  a  debt,  or  in 
security  of  interest,  463. 

Legid  duration  of  leases  where  les- 
sor's powers  unlimited,  466;  Where 
they  are  limited,  470. 

Lease  for  successive  lives  and  sepa- 
rate periods  afterwards,  470. 

Lease  during  pleasure,  472.  With 
alternative  duration,  472.  Bearing  re- 
ference to  a  previous  lease,  473.  With- 
out an  ish,  473. 

Endurance  of  rentals  in  relation  to 
singular  successors,  i.  483.  Where  no 
ish  expressed,  nor  heirs  mentioned,  484; 
where  rental  to  rentaller  and  his  heirs, 
486. 

Endurance  of  sublease,  521. 

Rights  emerging  out  of  clause  of  en- 
durance, ii  203.  Time  of  entry  not 
expressed  but  presimied,  204.  Actual 
before  expressed  time  of  entry,  204. 
Entry  to  certain  subjects  is  special, 
204. 

Duration  of  warrandice,  276. 

Endurance  of  landlord's  hypothec — 
See  Hypothec. 
Entails,  General  import  of,  i.  89.     Their 
effect  upon  power  of  leasing,  89.    En- 
tails permitting  or  not  permitting  long 
leases,  89.    Powers  of  heir  in  posses- 
sion where  there  is  no  limitation,  89. 
Permissive  clause  without  limitation  of 
duration,  89.    Long  leases  not  bad  un- 
less by  the  combined  operation  of  the 
prohibitory  and  irritant  clauses,   90. 
Leases  granted  under  10  Geo.  III.  c. 
51,  90.    Analysis  of  Act,  91.    How  to 
be  interpreted,   91.     Effect  of  lease 
granted  for  paying  lessor's  debts,  92  ; 
of  an  improving  lease,  with  duration 
in  lessee's  option,  92.    Other  cases,  92. 
Powers  of  the  heir  exclusive  of  the 
statute,    and   without    a    permissive 
clause,  93.     Stipulations  other  than 


those  affecting  duration  must  be  com- 
patible with  good  administration,  98. 
Leases  of  burgage  subjects  entailed, 

94.  Statutes  as  to  duration  of  leases 
by  heirs  of  entail,  96.  Analysis  of 
Bosebery  Act,  6  and  7  Will.  IV.  c.  42, 

95.  Its  enactments  only  apply  to  en- 
tails recorded  in  terms  of  Act  1685,  95. 
Bemedy  provided  by  1  and  2  Yiot  c 
70,  95. 

Provisions  of  Rutherfurd  Act,  11  and 
12  Vict  c.  86,  i.  96.  Procedure  in  ap- 
plication to  the  Gourt  of  Session  under 
Act  96.  Enactments  of  16  and  17  Vict 
0.  94,  97.  Procedure  in  obtaining 
authority  to  grant  long  leases  under 
Act,  97.  Construction  put  upon  these 
statutes  by  the  Court,  97.  16  and  17 
Vict.  c.  94,  strictly  interpreted,  97. 
Would  an  agricultural  lease  for  more 
than  twenty-one  years,  or  a  mineral 
lease  for  more  than  thirty-one  years, 
now  be  valid  ?  98. 

Leases  of  land  for  churches  and 
school-houses  under  various  statutes, 
S)9.  Analysis  of  3  and  4  Vict.  o.  48,  99. 
Analysis  of  4  and  5  Vict.  e.  38,  100; 
7  and  8  Vict.  c.  37, 101.  Provisions  of 
12  and  13  Vict.  c.  49,  101.  Powers  to 
lease  portions  of  entailed  estates  under 
local  statutes,  102. 

Leases  injurious  to  the  heirs  in  suc- 
cession reducible  if  entail  recorded,  102. 
Effect  of  entail  not  being  recorded, 
102.  Bule  for  construing  prohibitions^ 
103. 

Phraseology  barring  long  leases  or 
grassums,  i.  103.  Construction  of  term 
**  alienate,"  104 ;  long  leases  held  to  be 
"  aUenations,"  99,  101 ;  of  "dispone," 
105 ;  "  put  away,"  106  ;  of  "  without 
diminution  of  rental,"  106.     Practical 
effect  of  prohibitory  terms,  107.  Leases 
deemed  illegal,  107.      Lease  of  pro- 
prietorship,  107.     Duration  amount- 
ing to  alienation,  107.    Effect  of  lease 
granted  for  prohibited  period,  109 ;  of 
lease  granted  on  expiration  of  current 
one,   110;    of  inadequate   rent.    111. 
Nature  of  grassums.  111.     Benuncift- 
tion  of  current  lease  on  granting  new 
lease  by  heir  in  possession,  110,  115. 
Rental  rights  invalid,  116.    Obligation 
to  renew,  116.    Lease  at  a  low  rent  to 
confidential    person,   with   power   to 
sublet  and  pay  over  surplus  rents  for 
specified  purpose,  116 ;  to  trustee,  117. 
Power  of  heir  to  lower  rents,    117. 
Effect  of  lease  granted  on  terms  at 
variance  and  irreconcilable  with  powers 
under  entail,  118. 

Power  of  heir  to  lease  mineralt,  L  119. 
What  deemed  just  profits  for  working 
minerals,  119.  Power  of  heir  to  lease 
woods,  121.  Limitation  of  his  right 
to  cut,  ib.  Effect  of  contract  for  cut- 
ting woods,  ib.    Contract  terminates 
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At  dMth  of  heir,  122.    Syha  emdtuB, 
122. 

Ijimitmtinn  of  power  to  le«M  man- 
Bion-hooM  and  apparienancefl,  L  123. 
Btatatory  enactments,  128. 

Saccesaion  to  a  lease  by  deattnation 
of  entail,  i.  230.  Does  heir  eucoeeding 
nnder  a  clause  excluding  assignees  and 
subleasees  incur  a  passive  title?  230. 
How  far  right  of  predecessor's  creditors 
to  profits  under  lease  expires  with  his 
life,  231.  Ck>mpetencj  of  entailing 
leases,  and  how,  ib.  Change  effected 
by  11  and  12  Vict  o.  86,  §  49,  283. 

In  computing  annuity  payable  to 
widow  of  an  heir  of  entail,  the  rent  from 
letting  of  game'  to  be  estimated,  i.  333. 
The  annual  rent  deriyed  from  game 
let,  and  in  use  to  be  let,  must  be  com- 
puted  in  ascertaining  the  amount  of 
provisions  granted  by  an  heir  of  entail, 
•6.  The  vdue  of  shootings  on  locality 
lands  not  previously  let  taken  into 
computation  along  with  the  value  of 
other  shootings  in  ascertaining  a  pro- 
vision by  way  of  locality,  ib.  Expen- 
diture on  shooting  lodges  does  not  fall 
within  the  Entail  Improvement  Sta- 
tutes, 334.  What  leases  effectual  against 
heirs  of  entail,  445 ;  what  not  effectual, 
446.  Provision  in  the  Drainage  Ex- 
penditure Act  applicable  to  heirs  of, 
iL  225.  Claim  for  melioration  against 
an  heir  of,  preferred  after  many  years, 
by  representative  of  a  tenant  at  will  of 
heir's  predecessor,  230.  Obligation  by 
an  heir  of  entail  for  meliorations  held 
to  be  personal,  230.  Claim  for  melior- 
ations sustained  against  executors  of 
an  heir  of  entail,  231. 

Heir  succeeding  not  liable  for  melior- 
ations at  common  law,  231.  Homo- 
logation by,  238. 

Meliorations  by,  under  10  Geo.  HI, 
c.  51,  234.  Mode  of  rendering  melior- 
ations a  burden,  235. 

Heir  of  entail,  when  liable  under 
warrandice  of  lease,  269;  representa- 
tives of,  where  leases  reduced  as  con- 
traventions, 270. — See  Meliorations; 
Warrandice. 
Entail  statutes,  10  Qeo.  HL  o.  51,  L  90; 
ii  234. 

6  and  7  Will  IV.  c.  42, 1  and  2  Vict, 
o.  70,  95. 

8  and  4  Vict.  c.  48,  99. 

4  and  5  Vict.  c.  38,  94.  7  and  8 
Vict.  c.  87,  100. 

11  and  12  Vict.  o.  86,  97,  288. 

12  and  13  Vict.  c.  49,  101. 
16  and  17  Vict.  c.  94,  97. 

Entry,  term  of,  to  lease  inserted  in  clause 
of  duration,  i.  384.  Ordinary  terms  of 
entry  to  farms,  884 ;  to  gardens,  pas- 
tures, houses,  &c.,  884 ;  fishings,  886. 
Effect  of  local  usage  on  the  term  of 
entry,  885.      Time  of  entry  not  ex- 


pressed but  presumed,  iL  204.  Actual 
before  expressed  term  of  entry,  204. 
Entry  to  certain  subjects  is  specisl, 
204. 

EquipoUents  of  intimation  of  assignation, 
L  495.  Of  obligation  to  remove,  iL 
29. 

Erasures,  specification  of,  in  testing  clause, 
i.  402. 

Escheat,  what  is  it?  L  191.  Its  effect  on 
tenant,  192.  To  whom  lease  devolves, 
192.  What  leases  fall  under  single 
escheat,  193,  240.  Liferent  escheat, 
leases  falling  under,  193.  Act  1617,  c. 
15,  194.  When  definite  line  drawn 
between  single  and  liferent  escheat, 
194.  Bental  rights  fall  under  single 
escheat,  194.  Pardon — its  effect,  195. 
Exclusion  of  assignees  and  sublessee 
ineffectual  to  prevent  lease  devolving 
by,  249.  Preference  of  landlord's  hy. 
pothec  to  donatary  of  tenant's  escheat, 
iL  401. 

Evidence. — See  Proof. 

Eviction  of  lease,  action  on,  iL  267. — Se< 
Warrandice. 

Exoambion,  landlord's  reserved  right  of,  ii 
agricultural  leases,  i.  385.  Forfeiture 
of  rental  rights  by,  iL  123. — See  Ben 
tals. 

Exclusion  of  assignee's  and  sublessee's  in 
terest,  effect  on  Crown's  power  t< 
transfer  lease  as  uUirmu  hasrea  to  dona 
tary,  L  222 ;  on  lessee's  power  to  nami 
an  heir,  224 ;  on  heir  taking  lease,  230 
on  creditors,  230.  When  not  implied 
230. 

Leases  of  extraordinary  duration 
239 ;  for  life  and  during  office,  241. 

Urban  tenements,  241.  Manufac 
tories,  242  ;  for  shutting  up  subject  o 
rendering  it  unavailable,  245.  Pros 
exclusive  privilege  attached  to  premise 
let,  245. 

Cases  where  express  exclusion  is  im 
perative,  245.  Heir-at-law,  243,  24( 
Donatary  of  Crown,  248.  Special  mode 
of  operation  of  express  exclusion,  24£ 
Exclusion  of  assignees  does  not  exclud 
sublessees,  nor  vice  versa,  249.  Power  t 
exclude  personal  to  landlord,  250.  Cox 
struction  of  exclusion,  unless  landlor 
consent,  250.  Is  landlord  bound  t 
assign  reason  for  withholding  consent 
251-58.  Exclusion  cannot  be  evade 
by  deed  in  form  of  trust-settlemem 
or  by  a  delusive  device,  254.  Exdusio 
of  power  of  letting  ^[ame,  337. 
Clause  of  destination  contains,  382. 

Exclusive  privileges  attached  to  premise 
cannot  be  assigned  or  sublet,  i.  24i 
Lease  of,  844.  Essence  of  the  contrac 
844. 

In  England,  344.   Bight  to  use  trad< 
mark,  345.  Privilege  of  selling  goods  i 
a  particular  district,  345.    Books  at 
railway  station ;  goodwill  of  a  shop,  34i 
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In  Scotland,  845.  Churcli  seats,  845. 
By  whom  let  in  royal  burghs,  845; 
nature  and  extent  of  the  right,  845. 
How  churches  ordinarily  let,  846.  Sanc- 
tion of  doctrine  by  7  and  8  Vict.  o.  44, 
846.  In  whom  is  the  statutory  right  of 
letting  Tested?  847.  Theatres:  statu- 
tory, 347.  Privilege  of  selling  commo- 
dities, 848. 

Execution  of  contract  of  lease,  solemnities 
of,  i.  899. — Bee  Lease;  Solemnities. 

Execution,  interim,  competency  or  incom- 
petency of,  pending  appeal,  of  decreet 
of  remoying,  ii.  98. 

Executor  and  heir,  doctrine  of  fixtures  as 
between,  i.  295.  Collation  between,  11. 
166.  Pro  indivUo  right  of  heir  and 
executors  by  collation,  166.  Bespective 
liability  for  rent,  168.  Their  liability 
for  meliorations,  ii.  225.  Division  of 
rents  between,  826. — See  Heir  and 
Executor. 

Exemption  from  thirlage  by  4  Geo.  IV.  c. 
94,  i.  267.  Right  to  exemptions  and 
immunities  in  mineral  lease,  271. 

Expenses  of  sequestration  in  security,  on 
whom  they  fall  where  rent  ^aid,  ii. 
422.  Expenses  of  sequestration  and 
sale,  427.  Funeral  expenses,  preference 
of,  408. 

Expiration  of  lease,  ii.  1. 

Extinction  or  diminution  of  rent  by  total 
or  partial  loss  of  subject,  or  by  refusal 
of  possession,  ii.  451,  461. 

Extracts  of  decrees  of  removing,  ii.  90. 


Facility  of  granter  of  lease,  81.    Of  lessee, 
i.  190. 

Fact   and   deed,   warrandice   from,  claim 
under,  ii.  269. 

Factors,  commissioners,  or  procurators, 
private  leases  by,  i.  187.  Powers  of 
fixing  rent  and  duration  of  lease,  187. 
Constitution  of  their  powers,  188. 
Commission  must  be  in  writing,  188. 
Power  to  lease  must  be  specially  con- 
ferred, 188.  Where  implied,  188. 
Authority  to  remove  tenants  does  not 
give  power  to  let,  188 ;  to  sue  and 
defend  does  not  entitle  to  remove,  188. 
Revocation  of  factory,  188.  Competi- 
tion between  leases  of  old  and  new 
factor,  188.  Powers  of  factor  to  bind 
his  CO- trustees,  189.  They  must  have 
a  special  commission  to  grant  rental 
rights,  189. 

Title  of  ordinary  factor  to  pursue  a 
removing,  ii.  22 ;  must  be  express  and 
duly  proved,  22.  Effect  of  acting  with- 
out authori^,  28.  Payment  of  rent  to, 
439.  Discharges  of  rent  by,  444.  May 
factors  give  abatement  of  rent?  467. 

Factors,  judicial,  when  and  how  appointed, 
L  171.  Factor  loco  iutori»,  171.  Factor 
loco  abtentis,  171.  Curator  bonis,  171. 
Their  general  powers  of  administration. 


171.    Act  of  Sederunt,  18th  Feb.  1780, 
duration   of   leases   by,   171.      Their 

Sowers  of  removing  tenants,  171. 
ode  of  letting,  172.  Renewal  of 
lease,  172  ;  cannot  be  granted  during 
currency  of  old  lease,  172.  Upon  es- 
tate pending  competition,  their  powers 
of  leasing,  172.  PupUs  Protection 
Act,  12  and  18  Vict.  o.  51,  their  powers 
of  leasing  under,  1 72.  Procedure  neces- 
sary for  special  powers,  178.  Who 
are  factors  under  the  Act,  178. 

Cases  where  special  power  to  lease 
granted  by  Court  of  Session  to  tutors 
at  law,  and  where  refused,  178,  174. 
Necessity  must  be  made  out,  174. 
Extraordinary  powers  ppranted  by  Court 
of  Session,  175.  Ordinary  acts  of  ad^ 
ministration  in  which  the  Court  will 
not  interpose,  175.  Cases  illustrative, 
176.  Grounds  on  which  the  Court 
will  interpose,  176.  Examples,  176. 
Must  necessity  be  proved ?  1 77.  Where 
necessity  proved,  tutors  authorised  to 
grant  leases  to  endure  beyond  pupil- 
arity  or  minority,  178.  Examples  of 
oases,  178,  179.  Powers  granted  to 
curator  bonis  of  a  fatuous  person,  179- 
81. 

Extraordinary  powers  of  leasing  con- 
ferred on  factors  loco  absentis  and  loco 
iutoris,  180-2-5 ;  to  tutor  dative  and  to 
tutor  nominate,  181. 

How  far  the  Court  will  interpose  as 
to  leases  of  estates  under  sequestration, 
188.  Duration  of  leases  so  granted, 
188.  If  injurious  to  estate.  Court  will 
authorise  judicial  factor  to  accept  re- 
nunciations of  leases,  184 ;  and  to  let 
for  lower  rent  where  unable  to  get 
former  one,  185.  Lands  ought  to  be 
let  by  auction,  185.  Rule  as  to  factors 
on  sequestrated  estates,  and  under  Act 
of  Sederunt  1780,  185.  Authority 
granted  to  let  at  an  abatement  without 
attempt  to  expose  to  auction,  185. 
Form  of  application  for  extraordinary 
powers,  185.  Formerly  summary  ap- 
plication refused,  185.  Now  summary 
petitions  entertained,  186.  Are  they 
competent  in  all  cases  ?  186. 

Judicial  authority  does  not  protect 
from  reduction,  187. 

Power  of  factor  loco  tutoris  to  acquire 
an  original  lease  for  his  constituent, 
208. 

Appointment  of  judicial  factor  to 
manage  railway  leased  by  one  railway 
company  to  another,  who  would  not  take 
possession,  refused.  357.  Judicial  factor 
appointed  to  uplift  arrears  due  by  one 
rauway  company  to  another  if  not 
paid  within  a  specified  time,  857. 

Title  of,  to  pursue  removing,  ii.  28 ; 
must  exercise  discretion,  23.  Renun- 
ciation of  leases  by,  114 ;  and  by  curator 
bonis^  114. 


\ 


726 


LMDUu 


PAyment  of  rent  to,  4S0. 
Power  granted  to  ettrator  bcnU  to  re- 
duce rentf  467. 

PiOTiflions  of  19  end  20  Yict.  o.  77,  for 
winding  ap  estetee  of  deceased  pertons 
by  judicial  factors,  odri;  Act  of  Sede- 
runt regulating.  rilHI.  Special  powers, 
bow  obtained,  '**M. 

Fallow  land,  outgoing  tenant's  claim  for 
Talue  of,  ii.  4. 

Farms,  anbl«'  and  pastoral,  as  subjects  of 
lease,  L  *2't7.  How  described  in  clause 
of  poBsemion,  3HH.  Ordinary  term  of 
entry  to,  384.  Clauses  in  leases  of  dairy 
and  pastoral,  S*X\.  Annual  Talue  of, 
for  imposition  of  public  burdens,  how 
estimated,  ii.  d08.  DiYiston  of  rents 
of,  between  heir  and  eicecntor,  SS2. 

Farm  seryants,  their  preference  to  land- 
lord's hypothec,  ii  4<)r». 

Fatuity  of  IcHHor,  effect  of,  i.  H3.  Fatuity 
of  lessee,  4JM). — See  Insanity. 

Fee  and  liferent,  limitation  of  the  power  of 
leasing  by,  i.  124.  Powers  of  fiar,  124. 
Husband's  power  to  lease  locality  lands, 
124.  Lease  to  two  or  more  ''in  con- 
junct fee  and  liferent,  and  to  their 
heirs,"  214.  Title  to  pursue  a  remov- 
ing, ii.  12. — See  Fiar  and  Liferenter. 

Fees  customary,  when  due  by  tenant,  ii. 
302.     Herezeld,  302. 

Female  lesHee,  i.  204.  Her  right  not  for- 
feited  by  marriage,  although  assignees 
excluded,  204.  Effect  of  lease  to  hus- 
band and  wife  and  longest  liver,  exclud- 
ing assignees,  where  wife  survives  and 
marries  again,  206.  May  be  sole  lessee 
with  husband's  consent,  206.  Her 
right  where  husband's  power  of  ad- 
mmistration  is  excluded,  206.  Her 
right  during  separation,  207. 

Fences,  when  held  moveable  or  immoveable, 
i.  812.  Clause  for  preservation  of 
fences,  388.  Option  to  landlord  to  pre- 
vent or  order  removal  of  fences  erected 
by  tenant,  ii.  218.  Implied  obligation 
on  landlord  as  to  fences,  219.  Tenant's 
obligation,  221.  March  fences,  222. 
Acts  applicable  to,  1661,  c.  41;  1669, 
c.  17;  and  1685,  c.  89,  ii.  222. 

Ferries,  lease  of,  i.  840.  Ferries  how  cre- 
ated, 340.  Provisions  of  20  and  21 
Vict.  c.  148,  341.  Grant  of  a  ferry 
implies  a  power  to  impose  a  duty  pro 
opere^  341.  Terms  of  lease,  841. 
Rights  and  subjects  included  in  lease, 
841.     Adjuncts  of  the  ferry,  842. 

Clauses  peculiar  to  lease  of,  399.  Are 
leases  of,  protected  by  1449,  c.  17? 
454.  Who  is  liable  for  repair  of  boats, 
ii.  223,  Note.    No  hypothec  over,  885. 

Ferry,  fonn  of  lease  of  a.  Appendix  No.  18, 
ii.  688. 

Feu,  reservation  of  right  to,  in  agricultural 
lease,  i.   385.     Construction  of  land- 
lord's reservation  of  right  to,  ii.  214. 
Feu-duties,  lease  of,  i.  344.      Duration  of 


▼erbal  lease  of,  36ff.  Formal  warning 
to  remove  not  necessary  in  lease  of,  ii 
88,    Possession  under  lease  of,  195. 

Fiar — See  Fee  and  liferent 

Fiar  and  liferenter— See  Fee  and  Liferent 
Bule  as  to  fixtures  between,  296.  Time 
within  which  removal  of  fixtures  must 
be  made  by  representatives  of  liferent 
leases,  825. 

Fiaiv  of  the  county  in  regulating  grain, 
rent,  ftc,  it  290.  Origin  of  fiars,  290. 
Act  1584,  o.  22,  290.  Act  of  Sederunt 
21  Dec.  1723,  291.  Jurisdiction  as  to 
fiars,  292.  Act  of  Sederunt  14  Nov. 
1816,  as  to  striking  fiars  in  Orkney  and 
Zetland,  293.  Refusal  of  Court  of 
Session  to  interfere  with  the  mode  of 
striking  the,  294. 

Practice  in  different  coxmties,  295. 
Suggestions  for  fixing  a  general  rule, 
296.  Mode  of  striking  fiars  in  Rox- 
burgh, Berwick,  Haddington,  Edin- 
burgh, Forfar,  Ross,  and  Renfrew 
shires.  Appendix,  No.  22,  ii.  692-708. 

Fire,  loss  by,  ii.  257.  Provision  for  in 
lease,  257.  Loss  by  tenant's  negligence, 
258.  Whether  cautioner  liable,  258. 
Whether  tenant  liable  for  his  servant 
acting  without  the  scope  of  his  employ- 
ment, 259. 

Loss  by  accidental  fire,  259.  In  agri- 
cultural subjects,  259.  Landlord  not 
bound  to  rebuild,  259.  Meaning  of 
the  maxim  Jies  petit  mto  domino,  260. 
Tenant's  relief,  260.  Rule  as  to  urban 
subjects,  261.— See  Insurance. 

Fisheries — Rule  as  to  assigning  or  subletting 
leases  of  fishings,  i.  247. 

As  a  subject  of  lease,  278.  Different 
kinds  of,  278.  Right  of  angling  with 
the  rod  reserved,  278 ;  ii.  211.  Statutory 
interpretation  of  the  word  **  salmon,** 
i.  278,  Note.  Rights  and  accommoda- 
tions let,  279.  Close  time,  or  limitation 
of  the  fishing  season — Statutory  enact- 
ments, 279.  Statutes  applicable  to  the 
Tweed,  281. 

Lawful  and  unlawful  tackle  and  uten- 
sils, i.  280.  Net  and  coble — yairs  and 
stake  nets,  280.  Cairn  nets,  i.  281. 
General  effect  of  prohibitions,  281. 
Crown  cannot  grant  right  of  salmon 
fishings  by  yairs  where  it  is  illegal  by 
reason  of  situation,  282.  Effect  of 
1696,  c.  33,  282. 

Privileges  and  conveniences,  278. 
Use  of  river  banks,  283.  Effect  of 
conveyance  of  lands  with  '*  fishings 
and  pertinents,"  284.  Contract  for 
services  of  fishers,  284.  Duraticm  of 
verbal  lease  of,  865. 

Term  of  entry  to  fishing,  885.     Re- 
servation of  right  to  fish    in  agricul- 
tural lease,  385. 
Provisions  peculiar  to  lease  of,  398. 
Leases  of  fishings  protected  by  Act 
1449,  c.  17,  452. 
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Warning  to  remoYO  from,  ii.  50.  Act 
of  Sederunt  1756  does  not  apply  to,  127. 

Burdens  imposed  by  Tweed  Fisheries 
Act,  316. 

Division  of  rents  of,  between  heir 
and  executor,  835. 

Subject-matter  of  hypothec  in  fish- 
eries, 383. 

Case  in  which  tenant  held  entitled 

to  retain  rent  for  damage  sustained 

through  operations  by  landlord  on  the 

riTer  and  at  fishing  stations,  550. 

Fishery,   form   of   lease  of  a,   Appendix, 

No.  12,  ii.  665. 
Fixtures,  i.  294.  Principle  of  the  doctrine 
of,  294;  upon  what  it  depends,  295. 
What  are  or  are  not  to  be  held  fixtures, 
295.  Glasses  of  cases  in  which  the 
doctrine  developed,  295;  rule  as  be- 
tween heir  and  executor,  295 ;  between 
flar  and  liferenter,  296 ;  between  herit- 
able and  personal  creditors,  296;  and 
between  lessor  and  lessee,  296. 

Roman  and  foreign  law,  297.  Law  of 
Spain,  Holland,  Flanders,  France,  298. 

Law  of  England,  general  rule,  i.  299 ; 
agricultural  subjects,  299.  Alteration 
by  14  and  15  Vict.  c.  25,  299.  Rule  of 
common  law,  300.  Examples,  301. 
Rule  where  erection  not  inserted  into 
or  otherwise  affixed  to  the  ground,  302. 

Rule  as  to  horticultural  subjects,  302. 
Removal  of  plants,  trees,  shrubs,  fruit 
trees,  strawberry  beds  by  gardeners  or 
nurserymen,  302;  of  fruit  trees  by  a 
person  not  a  gardener,  &c.,  308;  of 
greenhouses,  hothouses,  &c.,  803.  Ex- 
amples, 804. 

Rule  as  to  commercial  subjects,  in- 
cluding manufacturing  and  mineral, 
805.  Oases  where  erections  held  to  be, 
and  held  not  to  be,  fixtures,  305-808. 

Rule  as  to  urban  subjects,  308.  Lean- 
ing to  allow  removal  of  things  merely 
ornamental,  808.     Examples,  808. 

Law  of  Scotland — general  rule,  i.  809. 
Principles  as  to  acquisition  by  accession, 
310.  Agricultural  subjects,  812 ;  sub- 
division fences — addition  to  houses  on 
farm — erecting  houses  on  farm,  812. 
As  to  machinery  of  thrashing  mill, 
814;  erection  of  trevisses,  racks,  and 
mangers,  314. 

Horticultural  subjects — plants  in  a 
nursery  garden,  815.  Greenhouses  and 
hothouses,  316. 

Commercial  subject8,including  manu- 
facturing and  mineral,  816;  buckets, 
chains,  ^.,  and  other  utensils  in 
collieries,  saltpans,  &c.,816;  machinery 
of  cotton  mill,  816.  Large  yessels  in  a 
manufactory,  817;  bell  of  a  spinning 
factory,  818;  machinery  of  a  waulk 
mill,  318.  Com  mills,  819.  Erection 
of  brick  building  as  a  theatre,  819. 
Question  whether  in  a  special  case  the 
steam-engine  and  great  gearing  of  a 


mill  were  fundo  omuom^  819.  Steam- 
engines  and  machinery  in  coalfields, 
collieries,  and  ironworks,  820.  Steam- 
engine  and  stalk  of  a  glasswork,  321. 

Urban  subjects — stone  safe  with  iron 
door  and  lock  fixed  into  wall,  322. 
Nature  of  article  annexed,  mode  of 
annexation,  and  local  usage,  must  be 
considered,  328. 

Effect  of  special  stipulations  on  les- 
see's right  to  remove  fixtures  in  Eng- 
land,  823 ;  in  Scotland,  323. 

Time  within  which  lessee  may  remoye 
fixtures,  324.  In  England,  824.  In 
Scotland,  824.  Where  lease  of  specific 
duration  before  expiration — where  there 
is  tacit  relocation  before  cessation  of 
possession,  825.  Effect  of  protest,  825. 
Right  of  removal  vested  in  original 
tenant  devolves  to  his  heir  or  assignee, 
825. 

Time  within  which  liferent  lessee's 
heir  must  remove  fixtures,  825.  What 
meliorations  held  to  be  fixtures,  ii.  244. 

Fodder,  when  steelbow,  i.  829.  Limitation 
of  tenant's  power  to  dispose  of,  iL  491. 
Rule  as  to  outgoing  crop,  492. 

Forehand  or  anticipated  rent,  L  827;  ii. 
327,  331.  Effect  as  to  division  between 
heir  and  executor,  831.  Effect  of  fore- 
hand payment  of  rent,  438. 

Forfeiture,  legal,  its  effect  on  the  granter 
of  a  lease,  i.  84 ;  on  tenant  or  lessee, 
192.  Escheat,  192.  Effect  of  escheat, 
192.  Rentals,  194.  Effect  of  pardon, 
196. 

Forfeiture  of  lease  on  bankruptcy,  ii. 
601. 

Foxes — tenant's  right  to  destroy,  ii.  192. 

Forms  of  various  kinds  of  leases.  Appendix, 
ii.  625,  teq, 

France,  nature  of  lease  there  during  the 
middle  ages,  i.  34. 

Friendly  societies,  their  leasing  powers,  i. 
158. 

Fuel,  right  to  cast  peats  and  out  common 
wockI  for,  given  in  mineral  lease,  i  270. 

Fugitetion,  i.  85. 

Funeral  expenses,  preference  of,  to  land- 
lord's hypothec,  ii.  409. 

Furnished  house,  lessee  of,  may  not  assign 
or  sublet,  i.  247.  House  cannot  be  sub- 
let or  assigned  without  furniture,  247. 
Who  is  liable  for  public  burdens  on,  ii 
820. 

Furniture,  in  agricultural  or  pastoral  sub- 
jects, whether  liable  to  hypothec,  iL 

369,  Hq, 

Can  furniture  in  a  dwelling-house  be 
sold  currente  termino  under  a  sequestra- 
tion ?  417. 


G. 

Oame,  lease  of,  i.  381.  Different  kinds  of 
lease  of,  832.  Principle  of  the  lease, 
882.     Operation  of  1  and  2  WilL  IV. 
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e.  82«  is  lAToar  of  dt$Xen  in,  888. 
Qtanib  now  a  tubjeot  of  tni&ey  t  838. 

B«nt  derived  from  the  letting  of  game 
oompated  in  olmlating  annuity  pay- 
able to  the  widow  of  an  heir  of  entail, 
888.  In  aaoertaining  the  amount  of 
proTiaiona  granted  by  an  heir  of  entail, 
rent  of  game  to  be  computed,  838. 
Profit  from  game  equally  as  from  any 
other  aouroe  to  be  held  rent,  333. 
Value  of  shootingB  on  locality  lands  of 
an  entailed  estate,  not  previoualy  let, 
to  be  computed  ^ong  with  the  Talue 
of  other  shootingB  in  ascertaining  the 
amount  of  the  provision,  333.  At  what 
date  the  computation  to  be  made,  833. 
Expenditure  on  shooting  lodges  does  &U 
within  Entail  Improvement  Statutes, 
834. 

Tenor  of  lease  of  a  deer  forest,  335 ; 
its  subject-matter,  SSA.  Case  in  which 
construction  of  such  a  lease  discussed, 
83li. 

Tenor  of  ordinary  lease  of  game,  336. 
Is  there  an  implied  power  to  assign  or 
sublet  ?  336.  Bight  to  give  permission 
to  others  to  shoot,  Ac. ,  336.  Bight  to 
exclude  others  from  doing  so,  336. 
Bight  to  protect  game,  337.  Exclusion 
of  power  of  leasing  game,  337.  How 
right  of  leasing  game  severally  sffected 
by  servitude  of  pasturage,  337;  by 
right  of  commonty,  337 ;  by  Jut  aueu- 
pandi  over  a  forest,  337. 

Duration  of  verbal  lease  of  game, 
865. 

Bestriction  as  to  burning  heath  on 
pastoral  farm,  3D4 ;  ii.  504. 

Lease  of,  not  effectual  against  sin- 
gular successors,  454. 

Has  tenant  any  right  of  hunting  and 
shooting  on  his  farm?  ii.  190.  May 
he  destroy  game  causing  injury  ?  192. 
Nature  of  possession  under  lease  of 
game,  195.  Laudlord^s  reserved  right 
of  hunting,  210.  Limitation  of  the 
power,  210.  Over-average  stock  of 
game,  211.  Tenant  must  not  put  down 
tiie  game  as  he  pleases,  211. 

Division  of  rents  of,  between  heir 
and  executor,  885. 

No  hypothec  over,  385. 

Statutes  relative  to  muirbum  for  pre- 
servation of  the  game,  503.  Tenant's 
right  at  common  law  to  bum  heath,  504. 
Must  not  bum  in  excess,  504.  Damages 
by  lessee  against  lessor  for  following 
game  through  young  grass,  546;  to 
what  extent  is  lessor  liable  ?  547.  Form 
of  lease  of  game,  Appendix,  No.  17, 
ii.  682. 
Game  Dealers — Acts  1  and  2  WilL  IV.  c. 

32,  as  to,  333. 
Gardens,  a  subject  of  lease,  L   257.     Are 
shrubs,  ftc.,  in  a  nursery  garden  liable 
to  lessor's  hypothec  ?  815.    Conversion 
of  arable  field  to  garden  culture  suffi- 


cient rn  nUerveniut  to  sustain  Terfaal 
lease  for  nineteen  yean,  871.  Term 
of  entry  to,  8S4.  Leasee  not  entitled 
to  convert  garden  into  place  of  pnblio 
amusement,  ii  473. 

German  lease  during  the  middle  ages,  L  85. 

Glebes  and  m^ng^a^  power  of  minister  to 
let,  i.  185.  For  how  long,  186.  When 
tenant  removeable,  136. 

Goods  and  effects  in  shops  and  warehonaea, 
hvpotheo  over,  ii.  380;  for  repair,  in 
pledge,  or  m  transitu,  380. 

Grain,  included  under  or  exempted  from 
thirlags,  I  259. 

Gndn  rent  in  agricultural  lease,  286. 
Part  srain  and  part  money  rent  in 
agricultural  lease,  286.  Terms  of  pay- 
ment, 287. 

Mode  of  adjusting  it,  ii.  287.  Must  be 
offered  timeously,  287.  Consequence 
of  failure,  28 7.  Must  be  delivered  debUo 
tempore,  288.  Effect  of  Weights  and 
Measures  Act,  289.— See  Crop;  Thir- 
lage;  Bent 

Grana  creaeentia,  what  included  under 
thirlage  of,  L  259 ;  teinds,  259 ;  rent^ 
259 ;  wages  payable  in  kind,  259 ;  grain 
consum^  in  the  family,  259;  knave- 
ship,  when  due,  259.  What  not  in- 
cluded under,  259;  teinds,  rents,  and 
feu-duties,  259 ;  seed  com,  260 ;  horse 
oom,  260. 

Orana  fnolibtlia,  what  comprehended 
under  thirlage  of,  i.  2G0.  Not  equivalent 
to  omnia  grana  cretcetUia,  260.  Effect  of 
thirled  limds  being  thrown  into  grass, 
261.  Obligation  to  grind  grain  for 
family  use  does  not  preveut  purchase 
of  meal,  261.  Effect  of  mill  not  being 
properly  constructed  to  grind  wheat, 
261. 

Granter  of  lease. — See  Landlord. 

Grass  farms,  terms  of  entry  to,  i  884. 
Division  of  rents  of,  between  heir  and 
executor,  327.  Outgoing  tenant's  obli- 
gation as  to  grass  lands,  ii.  190. 

GrasBums,  phraseology  in  entails  barring, 
i.  103.  Is  heir  of  entail  bound  to  in- 
vest grassums?  89.  Their  nature,  111. 
Power  of  royal  burghs  to  take,  158. 
Powers  of  association  under  Dwelling- 
Houses  Act  to  take,  161.  Tutors  can- 
not take,  167.  Effect  of  paying  grassum 
on  verbal  lease,  370;  on  a  defective 
written  lease,  441.  Their  effect  against 
singular  successors,  477.  Bestriction 
on  power  of  lessor  to  take,  483.  GzaiB- 
Bum  in  rental  right,  488. 

Grazing  farms,  hypothec  in,  359. 

Grecian  lease,  i.  22.  Different  classes  of 
cultivators,  23.  Discrepancy  between 
condition  of  colonua  partiarius  and  Helot, 
25.  Contract  of  location  and  written 
lease  in  Attica,  25.  Lands  belonging 
to  the  state  let  by  auction  to  highest 
bidder,  26.  Examples  of  Athenian  ad- 
vertisement, 26.     Lease  of  house,  27. 
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Subleases  extensively  practised  at 
Athens,  27.  Of  silvermines,  27;  of 
customs  and  other  taxes,  28. 

Ground,  poinding  of  the. — See  Poinding. 

Growing  com,  Uurlage  of,  i.  259 ;  poin^g 
of,  ii.  609. 

H. 

Harbour  dues,  lease  of,  i.  848.     How  let, 

^  «  843.  Bent,  when  paid,  343.  Act  16  and 
17  Vict.  c.  98  applicable  to  harbours,  848 

Hebrew  lease,  i.  2,  teq. — See  lease. 

Heir  apparent,  effect  of  lease  granted  by 
an,  L  88.  Against  adjudgers,  next 
heirs,  or  creditors,  88.  Against  singular 
successors,  88. 

Heir  granters,  effect  of  lease  against,  where 
granter  not  infef t  at  date  of  grant,  i. 
87. 

Heir  of  entail,  lease  by,  i.  89. — See  Entail 

Heir  of  lessee,  single  and  major,  succession 
ab  irUettato,  i.  218.  Doctrine  of  delectus 
pereoruB,  how  far  applicable,  218.  Order 
of  succession  to  a  lease,  220.  Succes- 
sion of  heirs-portioners,  220.  How 
they  succeed  and  possess,  220.  Does 
lease  granted  to  a  person  and  his  heirs 
expire  ^n  death  of  one  of  the  heirs- 
portioners?  220. 

Lease  devolviiig  to  minor  heir,  221. 
May  minor's  tutors  appoint  a  manager  ? 
221. 

Bight  of  king's  donatary  under  a  gift 
of  uUimut  hare*  or  bastardy,  222. 

Succession  by  destination  in  greoiio 
of  lease,  228.  Power  of  heir-at-law  to 
object,  224.  Bight  of  landlord  to  void 
lease,  224. 

Destination  by  deed  of  lessee  under 
power  to  name  an  heir,  224.  Power 
must  be  given  in  express  terms,  226. 

Effect  of  exclusion  of  assignee,  225. 
Construction  put  on  lease  to  a  person 
''for  his  life,  and  for  the  life  of  any  of 
his  sons  to  whom  he  may  assign  it, ''226. 
Assignation  mortie  eauea  may  be  validly 
exercised  under  power  to  destine,  227. 
Special  destination  of  lands  and  heri- 
tages, 227.  Examples  of  the  effect  of 
various  destinations  227,  et  seq. 

Destination  by  trustee  of  lessee,  280 ; 
by  entail,  280.  Does  heir  taking 
under  lease  excluding  assignees  incur  a 
passive  title?  230. 

Heir  of  entail,  of  full  age  in  lease 
dated  after  1st  August  1848,  not  affected 
by  any  prohibitions,  restrictions,  &c., 
regulating  the  succession  thereto,  288 ; 
where  the  common  law  still  operates, 
288. 

Heir  succeeds  to  lease  without  ser- 
vice, L  288.  May  convey  a  lease 
to  tenant,  and  challenge  predeces- 
sor's conveyance  without  a  service,  i. 
284.  May  remove  assignee  possessing 
in  virtue  thereof,  284.  Jus  deliberandi 
applies  to  leases,  284.    Heir  of  lessee 


entering  cum  benefieio  inventarii,  285. 
Effect  of  doing  acts  inconsistent  with 
his  right  as  heir,  286.  Exclusion  of 
assignees  and  sublessees  does  not  ex- 
clude assignation  or  sublease  to  heir-at- 
law,  248,  252.  Bight  of  removal  of  fix- 
tures vested  in  original  tenant  devolves 
on  his  heirs  and  assignee,  825. 

Title  of  heir  of  lessee  to  pursue  a  re- 
moving, ii.  14;  under  Statute  1555, 
14 ;  must  be  infeft,  14.  May  follow  out 
decree  of  removing  already  pronounced 
without  infeftment,  15. 

Title  under  Act  of  Sederunt  1756, 
15 ;  heir  apparent,  15 ;  infeftment  by, 
pending  process  of  removal,  16;  be- 
fore calling  of  cause,  16. 

Is  decree  of  removal  validated  by  sub- 
sequent infeftment  ?  16.  Heir  must  be 
infeft  in  course  of  procedure,  17.  In- 
feftment on  precept  of  clare  constutf 
18.  Effect  of  10  and  11  Vict.  c.  48, 
and  21  and  22  Vict.  c.  76,  on  precept 
of  clare  comtat,  16.  When  warning 
necessary  to  heir  of  liferent  lessee,  59 ; 
when  not  necessary,  79. 

Abandonment  of  lease  by,  ii.  144; 
where  abroad  till  within  a  short  time  of 
expiry  of  lease,  144 ;  where  he  did  not 
enter  into  possession  nor  intimate  his 
intention  to  do  so  till  after  expiry,  145. 
Cases  where  held  not  to  have  abandoned 
lease,  145,  146. 

Heir  of  line,  succession  of,  to  lease, 
ii.  165.  Heir  and  lessor,  166.  Heir  and 
executor  of  lessee,  166  ;  collation,  166. 
Pro  indivieo  right  of,  and  executors  by 
collation,  166  ;  how  they  possess,  166. 

Heirship  moveables,  167. 

Claim  under  clause  of  warrandice 
by,  269. — See  Heir  and  Executor. 

Heir  and  executor,  doctrine  of  the 
law  of  fixtures  in  questions  between, 
i.  295;  as  to  value  of  a  thrashing 
mill,  814. 

Collation  of  lease  between,  166.  Pro 
wdivieo  right  acquired,  166.  Bespec- 
tive  liability  of  heir  and  executor  for 
rent,  167;  agricultural  subjects,  168. 
Crops  sown  but  not  reaped  by  lessee  at 
time  of  death,  168.  Distinction  be- 
tween case  of  heir  and  executor  of  pro- 
prietor in  natural  possession  and  heir 
and  executor  of  lessee,  168.  House 
and  parks,  169.  For  repairs  of  subject 
under  lease,  ii.  226.  Division  of  rents 
between  heir  and  executor,  826.  Terms 
which  rale  it,  827.  Survivance  of  pro- 
prietor till  term^lay,  829;  rule  2HeM 
inceptut  pro  completo  hahetur^  833.  Effect 
of  postponement  or  anticipation  of  rent, 
882.  Subjects  to  which  the  rule  of 
division  applies,  332;  com  farm,  832; 
grass  farms,  332;  rules  applicable  to 
mills,  houses,  mines,  835.  To  fisheries, 
game,  885.  To  pensions  or  salaries, 
385.    Alteration  of  the  law  by  4  and  5 
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WOL  IV.  c.  22,  326,  886.  How  mach 
of  the  Act  applies  to  Scotland,  837. 
Constnictioii  of  the  Act,  838 ;  applies 
to  entaiki,  830.  Case  where  held  not  to 
apply,  340. 

HeiTB-portionc^ni,  sticcession  of,  to  a  lease, 
t  222.— 8*-e  Heir. 

Heirtihip  moyeables,  due  oat  of  fann  stock, 
ii.  167. 

Herding  of  catUe— Act  1686,  c.  11,  aa  to, 
ii.  502. 

Herezeld,  its  nature,  ii  302.  Where  exi- 
gible, 302.     Rules  applicable  to  it,  303. 

Heritable  bond,  over  leasehold  property, 
invalidity  of,  ii.  r>81. 

Heritable  proprietor,  must  be  infeft,  i.  87. 

Heritable  R<>ouritieH,  effect  of  on  lessor's 
powers,  ii.  .^Tl ;  wadKets,  571 ;  bond  and 
dispoKition  in  socurity,  571.  Can  heri- 
table creditor  grant  leases  or  remove 
tenants?  572;  special  cases  where 
power  to  purKue  removing  sustained, 
573.  Heritable  creditors  entitled  to 
poind  the  ground,  611. 

Historical  account  of  the  origin  and  progress 
of  the  contniot  of  lease,  i.  1,  et  teq. 

Home  farm  of  eutailed  lauds,  restraint  of 
power  of  leamng,  i.  123. 

Homologation  of  lease  by  minor  after  ma- 
jority, i.  81.  By  heir  of  entail  of  mel- 
ioration by  predecessor,  ii.  234.  Of 
lease  by  acceptance  and  discharge  of 
reut,  446  ;  of  asKignation,  447 ;  of  sub- 
lease, 447. 

Homing,  charge  of,  for  removing  under 
Act  of  Sederunt,  14th  Dec.  1755,  ii.  84. 
Execution  of  charge,  35.  For  payment 
of  rent,  347.  Tenor  of  letters  of  hom- 
ing, 347.  Act  1  and  2  Vict.  c.  114, 
847,  348.  Charge  for  rents  due,  or  to 
become  due,  348.  Indefinite  charge, 
348.  When  cliarge  competent  on  articles 
of  roup.  348. 

Horticultural  subjects,  English  law  of  fixtures 
applicable  to.  i.  302.  llemoval  of  plants, 
shrubs,  fruit  trees  by  nurser^'men, 
302 ;  by  other  than  nurserymen,  293. 
Greenhouses  and  hothouses,  303.  Srot- 
tiih  law  of  fixtures,  315.  Plants,  <l;c., 
in  nursery  garden,  315.  Hothouses, 
&c.,  316.  Landlord's  hypothec  over, 
ii.  373. 

Hospitals,  how  superintended  and  con- 
trolled, i.  143, 145. — See  Mortification. 

Hothouses,  right  of  removal  by  tenant  of, 
in  England,  i.  303 ;  in  Scotland,  816. 
— See  Fixtures. 

Houses  let  furnished,  who  liable  for  taxes 
on,  ii.  320 

Houses. — See  Dwelling-House ;  Mansion- 
House ;  Urban  Tenement. 

Hunt,  shoot,  and  fish,  reservation  of  right 
to,  in  agricultural  lease,  i.  355.  Land- 
lord's right  to,  ii.  210.  How  limited, 
210.— See  Game. 

Husband,  powers  of,  to  lease  wife's  annuity 
or  locality  lands,  i.  124.    Must  be  ex- 


ercised b<ma  fide,  124.  Power  over 
wife's  separate  propertv  u  curator, 
168.  Must  concur  in  leases  granted 
by  wife,  168.  Power  of  leasing  with- 
out her  consent,  163.  For  how  long, 
168.  Effect  of  lease  granted  with  hus- 
band's consent  by  married  woman 
nnder  age,  when  to  her  lesion,  164. 
Distinction  between  husband's  jum 
mariti  and  his  right  of  administra- 
tion, 164.  Effect  of  renunciation  of 
j'uM  marUiy  164 ;  of  conveyance  of  pro- 
perty, excluding  husband's  jut  mariti^ 
164;  of  separation,  165.  Husband 
does  not  thereby  lose  his  curatorial 
powers,  165.  Wife  cannot  grant  lease 
of  her  separate  property  without  his 
consent,  166.  Effect  of  husband's  exile 
or  tranbportation,  166  ;  of  divorce,  166. 
Effect  of  husband's  consent  to  lease 
granted  to  wife,  204  ;  of  his  exclusion 
from  lease  granted  to  wife,  206 ;  of 
lease  to  wife  during  separation,  207. 
Can  husband  revoke  lease  jointly  to 
himself  and  wife  ?  218. 

Husband  and  wife,  joint  lease  to,  their 
heirs  and  assignees,  i.  211  ;  to  hus- 
band and  wife  and  the  Wgest  liver, 
and  their  heirs  and  assignees,  211. 
Difference  between  ancient  and  modem 
Uw  thereanent,  211.  Joint  lease  to 
husband  and  wife,  and  the  survivor  of 
them,  213.  Husband's  power  to  revoke 
lease  jointly  to  himself  and  wife,  213. 
Effect  of  dissolution  of  marriage  by 
divorce  on  lease  to,  and  survivor  of 
them,  214. 

Husbandly,  good,  obligation  as  to  in  agri- 
cultural lease,  i.  389  ;  how  proved,  ii. 
503. — See  Management. 

Hypothec,  origin  of,  ii.  355.  Doctrine  of 
the  Roman  law,  356.  Continental  law, 
357 ;  English  Uw  of  distress,  357. 
Ancient  brieve  of  distress  in  Scotland, 
858.  Distinction  between,  and  hypo- 
thec, 360.  Introduction  of  hypothec^ 
860.  Definition  and  general  effect  of 
it,  860,  et  seq.  Cannot  be  created  by 
convention,  361.  Bottomry  and  tm- 
pondentia  the  only  conventional  hypo- 
thecs, 361.  Effect  of  stipulations  for 
conventional  hypothec,  362.  What 
the  right  of,  covers,  i.  407 ;  ii.  362. 

Does  lessor's  right  of,  extend  over 
premises  let  for  a  manufactory  to 
which  he  bound  himself  to  communicate 
a  supply  of  steam-power  for  the  rent 
payable  for  the  steam-power?  i.  286, 
293.  Does  the  right  of,  attach  in  lease 
of  manufactory,  Ac,  where  premises 
are  let  at  a  certain  sum  per  term,  pay- 
able quarterly?  292.  Are  shrubs, 
plants,  ^.,  in  a  nurseiy  garden  liable 
to  hypothec?  315. 

Landlord*s  obligation  to  exercise  hy- 
pothec before  having  recourse  on  cau- 
tioner,   ii.    158;    assignation    of,    to 


INDBZ. 


731 


cautioner,  159.  Over  what  it  extends, 
159.  Has  landlord  a  right  of  hypothec 
oyer  subtenant's  effects,  175.  Has 
landlord  a  right  of,  for  meliorations? 
255;  how  it  may  be  applied,  256. 
Does  sum  insured  by  tenant,  where 
there  is  no  stipulation  to  insure,  fall 
under  landlord's  ?  263. 

To  whom  the  right  is  competent,  ii. 
364.  Landlord,  360 ;  assignee,  364 ;  cau- 
tioner, 364,  429;  creditor  paying  rent 
without  assignation,  363 ;  fiar  without 
liferenter's  concurrence,  364;  joint 
proprietors,  365;  right  of  adjudgers, 
365;  heritable  creditors,  366;  extent 
of  hypothec  locally  over  subjects  let, 
365. 

Subject-matter  of  hypothec,  ii.  366. 
In  agricultural  subjects,  366.  Arable 
farm,  366.  Grass  stock,  366.  Work 
horses,  367.  Individual  cattle,  367. 
Steelbow  goods,  368.  In  dairy  farms, 
368. 

Pastoral  subjects,  368.  Exception  of 
cattle  taken  into  graze,  368.  Does  hy- 
pothec extend  over  the  implements  and 
furniture  in  agricultural  or  pastoral 
subjects?  369. 

Horticultural  subjects,  373. 

Urban  subjects,  374.  Dwelling- 
houses,  374.  How  far  tenant  may  dispose 
of  articles  of  furniture,  374.  Inefflcacy 
of  sale,  retenta  posseMtone,  376.  Money 
in  houses,  bonds,  documents  of  debt, 
not  liable,  375.  Exemption  of  wearing 
apparel,  375.  Are  effects  of  inmates 
liable  ?  375.  Lodgers,  376.  Travellers 
in  an  inn,  376.  Hired  furniture,  376. 
Musical  instrument,  377.  Furniture 
deposited  or  lent  without  hire,  377. 
Furniture  detained  against  owner's 
will  not  subject  to,  379. 

Ck>ods  and  effects  in  shops  or  ware- 
houses, 380. 

Security  of  b<ma  fide  purchasers,  880. 
Exceptions  from  hypothec,  380 ;  goods 
for  repair,  380 ;  goods  in  pledge  or  in 
tramitu^  880.     Shop  books,  380. 

In  manufactories,  380.  Machinery  in 
a  mill,  881 ;  manufacturer's  stock,  381. 
Subject-matter  of  hypothec  in  mineral 
subjects,  381 ;  produce,  881. 

Are  inveeta  et  illata  in  mineral  leases 
subject  to  ?  i.  397 ;  ii.  382.  Hypothec 
held  to  apply  to  inveeta  et  illata  of  a 
stone  quarry,  382. 

In  fisheries,  383.  Produce,  383.  Are 
boats  and  utensils  liable  to  ?  383. 

Subjects  over  which  it  is  doubtful  if 
there  is  a  right  of  hypothec,  ii.  383 ; 
lease  of  woods,  383. 

Subjects  over  which  there  is  no  hy- 
pothec,  ii.  384.  Lease  of  water,  384. 
Steam-power,  384.  Oame,  386.  For- 
ries,  385.     Tolls,  customs,  Ac,  386. 

Eitent  and  duration  of  hypothec,  ii. 
885.     Over  agricultural  produce,  885. 


Over  the  crop  for  the  year  in  which  it 
grew,  385.  Possession  by  tenant  re- 
quisite, 385.  Duration  of  this  privi- 
lege, 386.  Has  landlord  any  prefer- 
ence, beyond  the  present  crop,  to 
other  creditors  prior  in  diligence  ?  386. 
"Where  rent  forehand,  386.  Arrears  of 
rent  not  covered  by,  386. 

Over  cattle  and  other  live  stock,  887  ? 
for  rent  of  current  year,  387 ;  of  each 
year  successively,  387.  Expiration  of 
the  privilege,  387.  Must  landlord  se- 
questrate within  three  months?  387. 
Effect  of  allowing  subtenant  to  remove 
cattle,  and  taking  no  steps  within 
three  months,  388.  May  he  seques- 
trate and  sell  currente  terminof  388. 
Is  duration  of  hypothec  prolonged  by 
postponement  of  term  of  payment? 
888.  May  there  be  a  subsisting  hypo- 
thec for  two  years'  rent  between  crop 
and  stocking?  3H9.  Sequestration  for 
past  year  in  execution  and  current 
year  in  security,  when  competent,  389. 

Extent  and  duration  of  hypothec 
over  inveeta  et  iUata^  389.  Landlord's 
right  to  recover  within  three  months, 
389 ;  to  stop  poinding,  389.  Tenant's 
right  against  subtenant,  390.  Hypo- 
thec effectual  on  inveeta  et  illata^  though 
sale  is  not  within  three  months,  390. 

Competition  of  hypothec  with  other 
rights,  ii.  390.  Creditors  to  whom  the 
landlord  is  preferable,  390.  General 
rule,  390.  Poinders  or  an*esters,  391. 
Poinding  before  term  of  payment,  391. 
Landlord's  right  to  stop  it,  391.  Where 
creditor  offers  consignation  or  security 
for  the  rent,  391.  Where  poinding, 
eurrente  temiino,  391.  Offer  of  caution 
by  creditor,  391.  Protest  and  bond 
of  caution  by  poinding  creditor,  392 ; 
tenor  of  bond,  392.  Creditor's  reme- 
dy where  dih'gence  interrupted  by  land- 
lord, 392.  Kight  of  arrester  to  assig- 
nation to  remainder  where  landlord 
has  attached  the  crop  arrested,  392. 
Tenant  cannot  remove  crop  on  caution, 
892.  Poinding  after  the  term  of  pay- 
ment, 392.  How  far  poinder  or  intro- 
mitter  liable  in  restitution,  392 ;  must 
leave  sufficient  produce,  and  prove  that 
he  did  so,  392 ;  plea  of  bona  fide  pr^ 
cepti  et  consumpti  of  no  avail,  393 ;  nor 
of  auctore  prcftore^  893;  disponee  to 
furniture  retained  by  tenant,  393-394. 
After  term,  landlord  not  bound  to  take 
security  from  creditor,  398;  nor  to 
assisn,  893.  Does  receipt  for  rent 
imply  assignation  ?  893.  General  doc- 
trine as  to  landlord's  obligation  to  as- 
sign on  offer  or  tender  of  payment  of 
rent,  894.  Liability  of  poinder  where 
no  sequestration,  894 ;  of  a  bona  fide 
onerous  intromitter,  394.  Right  of 
landlord  to  recover  after  sale  and  de- 
liveiy,  894.     Consignation  by  creditor 
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a  TiiiuAl  MngnatioD,  894.  Competi- 
tion between  undlord's  eaeignation  of 
hypothec  to  tnutee  holding  a  oonver- 
anoe  to  fiurnitnre  from  tenant,  in 
tenant's  poooeaaion.  and  poinder  of 
fomitiue,  394.  Extent  of  landlord*B 
preference  over  surplus  for  arrears  of 
rent,  31(5.  Cases  where  rights  of  poind- 
ing creditors  were  not  affected  by  land^ 
lord's  proceedings  for  securing  rent, 
Si).").  Landlord's  judicial  remedy  on 
Tiolation  of  hypothec^  396.  Summary 
application  to  Sheriff,  396.  Action — 
nature  and  conclusions  of  summons, 
396;  indudm — imprisonment  of  poinder 
896. 

Purchasers,  how  affected  by  hypo- 
thec, ii.  390.  Purchasers  by  private 
bargain,  396.  Effect  of  fnora  by  land- 
lord in  claiming,  897.  Where  stock 
left  sufficient  to  pay  rent,  397.  Where 
sale  without  delivery,  397;  sale  of 
goods  in  bonded  warehouse,  of  which 
Uiere  was  an  instruction  and  an  order 
of  delivery  issued  to  excise  storekeeper, 
398.  Cases  in  which  purchaser  is  se- 
cure, 398.  Where  crop  not  in  inven- 
tory of  sequestration,  398.  Bcnafide 
purchasers  from  intromitters,  398. 
Delivery  of  key  of  repository,  398. 
Sale  of  goods  imported  into  owner's 
cellar  under  provisions  of  6  Geo.  IV. 
o.  112,  I  9,  398.  Purchasers  by  bulk 
in  open  market,  398.  Purchasers  by 
sample  in  open  market,  399.  Pur- 
chasors  at  public  sale  after  warning 
that  rent  not  paid,  401. 

Landlord's  hypothec  not  affected  by 
Mercantile  Law  Amendment  Act,  it 
401.  Preference  of  hypothec  to  dona- 
tary  of  tenant's  escheat,  401. 

Creditors  preferable  to,  ii.  403.  The 
Crown,  403.  Superior,  406.  Farm 
sei-vants,  406.  Overseer  of  manufac- 
tory not  preferable,  408 ;  nor  mechanic 
in  manufactory,  408.  Deathbed  ex- 
penses, 408.  Funeral  expenses,  408, 
409. 

Operation  of  hypothec  where  there 
is  a  sublease,  ii.  409.  Bight  as  be- 
tween landlord  and  sublessee,  410.  In 
agricultural  or  pastoral  subjects  where 
landlord  has  not  consented  to  sublease, 
410.  Liability  of  purchaser  from  sub- 
tenant to  landlord,  410.  Is  sublessee 
of  part  liable  for  whole  of  principal 
tenant's  rent,  411.  Effect  of  payment 
by  subtenant  to  principal  lessee,  411. 
Where  landlord  has  acknowledged  the 
sublease,  411.  How  principal  lessee 
may  be  liberated,  412.  Effect  of  con- 
ditional power  to  sublet,  412.  Sub- 
tenant in  urban  subjects,  412.  Bight 
of  hypothec  of  principal  lessee  over 
effects  of  sublessee,  412.  Where  land- 
lord continued  lease  to  subtenant, 
tenant's   preference    over    landlord's 


daim  for  fntnre  rents  for  rent  whic3 
he  has  paid,  413. 

Mode  of  enforcing  hypothec,  ii.  419 
Luidlord's  power  of  recovery  and  re 
tention,  413.  When  competent  et 
foetid  413.  When  this  power  ceasei 
his  right  of  retention  till  paymeo 
made  or  caution  found,  414.  I^ocec 
of  sequestration,  415, 431. — See  Sequet 
tration. 

Forfeiture  of  hypothec,  ii.  431.  Man 
acquiescence,  431.  Presumption  againi 
forfeiture,  431.  Effect  of  taking  a  bi 
from  tenant,  431.  Effect  of  delay  i 
executing  warrant  of  sale,  431.  Assi| 
nation  of  right  to  cautioner  on  ps] 
ment,  432.  What  amounts  to  num 
432;  to  acquiescence,  432.  Bemov 
of  effects  sequestrated,  432. 

Proceedings  on  tenant's  attempt  \ 
defeat  hypothec  or  sequestration,  i 
433.  On  clandestine  removal,  40 
During  the  sequestration,  408. 

Breach  of  sequestration  punished  i 
a  contempt  of  Court,  ii,  434 ;  summai 
imprisonment  for,  434  ;  how  dealt  wil 
by  Court  of  Session,  434 ;  when  n* 
implied,  435 ;  provision  of  Small  Del 
Act  as  to,  435. 

Operation  of  hypothec  in  sequestr 
tions  under  the  Bimkruptcy  Statutes,  i 
607.  Claim  under  Bankrupt  Act  do 
not  sopite  proceedings  under  hypothe 
607.  Effect  on,  of  landlord  aUowii 
creditor  to  poind  tenant's  effects  upc 
condition  of  being  paid  out  of  the  pr 
ceeds,  607. 


Implement  or  damages. — See  Damages. 

Implements  of  agriculture,  whether  subje 
to  hypothec,  ii.  348. 

Implied  warrandice,  ii.  265.  Implied  ob! 
gation  to  cultivate  according  to  tJ 
rules  of  good  husbandry,  476. 

Improvements  by  heir  of  entail  under 
<}eo.  III.  c.  51,  i.  90.    Principal  pr 
visions  of  the  statute,  90.    Mode 
rendering  the  improvements  a  burde 
85.    How  statute  construed,  91. 

Improving  leases  by  heirs  of  entail  und 
10  Geo.  HL  c.  61,  i.  90.  By  the  Crow 
132. 

Incapacity,  natural,  of  lessor  to  grant 
lease,  i.  81.  Effect  of  blindness,  8 
deaf  and  dumbness,  81 ;  insanity  ai 
fatuity,  83;  intoxication,  84;  int( 
diction,  84 ;  deathbed,  84.  Legal  i 
capacity,  84.  Forfeiture,  84.  Mine 
ity  of  lessor,  86.  Natural  incapaci 
of  lessee,  190.  Blindness,  deafne 
and  dumbness,  insanity,  190.  W] 
may  reduce  lease  in  favour  of  lunati 
190.  Effect  of  lessee's  supervenii 
insanity,  191.  Legal  incapacity 
lessee,  192.  Forfeiture,  192.  ^B 
Forfeiture. 
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Inoomplete  lease  not  followed  by  poBsession. 
— ^ee  Defective  Lease. 

Incorporations,  leases  by,  i.  182. — See  Cor- 
porations. 

Indenture,  i.  46. 

Indueia  of  summons  of  remoTing  upon 
warning  under  the  Act  1.555,  ii.  62; 
where  defender  is  in  Orkney  or  Shet- 
land, or  furth  of  the  kingdom,  62; 
under  the  Act  of  Sederunt  14th  Dec. 
1756,  74.  Of  declarator  of  irritancy, 
140.  Of  summons  of  abstracted  mul- 
tures, 199. 

Industrial  societies,  statutes  applicable  to, 
i.  158. 

Inf ef  tment  of  granter  necessary  to  validate 
lease,  i.  87.  To  pursue  removing,  ii. 
5.  Exceptions  to  rule,  6.  Nature  of 
inf  ef  tment  requisite,  10. — See  Title. 

Inhibition,  effect  of,  on  lessor's  powers,  ii. 
575.    On  lessee's  powers,  582. 

Inmates  of  a  dwelling-house,  are  their 
effects  liable  to  hypothec  ?  ii  875. 

Inn,  are  effects  of  lodgers  or  travellers  at 
an,  subject  to  landlord's  hypothec,  ii. 
376. 

Insanity  of  granter  of  lease,  i.  83.  Effect 
of  verdict  of  cognition,  83 ;  of  appoint- 
ment of  curator  by  Court  of  Session, 
84.  Lease  reducible  on  subsequent 
proof  of  previous  incapacity,  84. 

Leases  by  curators  of  insane  or  fatu- 
ous persoos,  i.  170, 171.  Extraordinary 
powers  of  leasing  granted  to  curators 
of  insane  and  fatuous  persons,  179, 
€t  aeq. 

Insanity  of  lessee,  i.  190.  Is  lease  en- 
tered into  by  a  lunatic  reducible,  and 
by  whom  ?  190.  Effect  of  supervening 
insanity,  191. 

Insolvency,  effect  of  on  lessor's  powers, 
ii.  579.  Kot  in  itself  a  good  ground  of 
reduction,  579.  Effect  of  Act  1621,  c. 
18,  on  leases  granted  during,  580. 

Instrument  of  renunciation,  its  purport,  ii. 
108. 

Instrumentary  witnesses,  who  may  be,  i. 
400. 

Insurance,  clause  of,  in  agricultural  lease, 
i.  889.  On  buildings,  889;  on  crop, 
889.  Obligation  to  assign  polices  *of, 
889.  Ordinary  provisions  in  lease  for, 
ii.  257-62.  Claims  of  the  parties  be- 
tween themselves  or  with  relation  to 
the  insurers,  262.  Where  obligation 
to  insure  on  landlord,  262 ;  where  obli- 
gation on  tenant,  262;  where  subject 
urban,  262.  Insurance  on  crop,  stock- 
ing, and  utensils;  periods  for  which 
effected,  268.  Landlord's  remedies 
where  insurance  by  stipulation,  268. 
Where  no  stipulation,  268.  Where 
subject  urban,  268.  Has  landlord  a 
claim  for  rents  out  of  sum  insured? 
268.  No  irritancy  by  implication  on 
breach  of  stipulation  to  insure,  264. 

Interdict^  an  incompetent  mode  for  effect- 


ing the  removal  of  tenant,  ii.  106. 
A^dnst  attempts  to  encroach,  trespass, 
or  illegally  interfere  with  tenant's  pos- 
session, 201.  Case  of  trespass,  201; 
limeworks,  201 ;  quarry,  201.  Against 
alteration  of  urban  tenement,  202. 
Case  as  to  dispute  of  boundaries  of  two 
adjoining  hill  farms,  202,  Note  2.  By 
tenant  against  sequestration,  428 ;  cau- 
tion or  consignation  requisite,  428. 
Examples  of,  by  landlord  against 
tenant,  in  case  of  nuisance,  556; 
against  landlord,  557. 

Interdiction,  how  far  a  restraint  upon  the 
granter  of  a  lease,  i.  84. 

Interest,  tenant's  claim  to,  on  expense  of 
meliorations,  ii.  249.  Landlord's  claim 
for,  on  non-payment  of  rent,  581. 
Whether  due  from  date  of  failure  or 
date  of  demand,  531.  Whether  due  on 
arrears  of  feu-duties,  annuities,  Axs., 
prior  to  date  of  demand,  531.  Re- 
linquished by  conduct  of  parties,  582. 
On  rents  refused  to  be  paid  till  a  cer- 
tain disputed  rent  was  settled,  582. 
Claim  for  periodical  interest  on  arrears 
of  rent,  532. 

Intimation  of  assignation. — See  Assigna- 
tion. 

In-town  or  insucken  multure. — See  Thir- 
lage. 

Intoxication  at  time  of  contracting,  i.  84. 

Intromitters  with  sequestrated  effects, 
nature  and  extent  of  their  liability,  ii. 
425. 

Intrusion  and  ejection,  action  of,  by 
tenant,  ii.  196.  What  meant  by  in- 
trusion, 196.  Where  action  competent, 
196.  To  whom  competent,  196.  Title 
required,  196i  Entry  in  vacuam  pot- 
sesttonem  without  violence  held  to  infer 
intrusion,  197.  Prescription  of  ac- 
tion of,  197;  not  extended  to  minors, 
197. 

Inundation,  tenant  not  liable  for  damage 
done  by,  ii.  222.  Deduction  of  rent 
for  loss  by,  452-8. 

Invasion,  deduction  of  rent  for  loss  by,ii.  455. 

Inveeta  et  illcUa,  what  comprehended  under 
thirlage  of,  i.  261.— See  Thirlage. 

Are  shrubs,  plants,  &c.,  proper  tn- 
vecta  et  Ulataf  815 ;  ii.  874.  Does  hypo- 
thec extend  to,  in  agricultural  subjects  ? 
ii.  369;  in  urban  subjects?  374;  in 
mineral  subjects  ?  i.  897 ;  ii.  382 ;  ex- 
tent and  duration  of  hyx)othec  over, 
885.  Can  inveeta  et  iUata  in  a  dwelling- 
house  be  sold  ctarente  termino  under  a 
sequestration?  417. 

Inventory  of  sequestrated  effects,  by  whom 
taken,  ii.  417.    Its  effect,  419. 

Inverting  the  subject  of  lease  in  urban  sub- 
jects,  L  244 ;  in  agricultural  subjects,  ii. 
472;  not  entitled  to  set  up  ale-house 
on  farm,  472;  nor  erect  building  on 
what  is  let  for  garden,  472;  nor  con- 
vert mill  into   yam  mill,  478;    nor 
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cover  tlw  Unds  with  honBea,  47S ;  nor 
oooTert  gmrden  into  place  of  public 
unoaemeni,  473.  Effect  of  landlord's 
acqui««cence,  473.  In  urban  sub- 
Jecta,  L  244 ;  ii.  473 ;  cannot  diride 
■hop  into  two,  473 ;  nor  sublet  for  a 
waxwoA  shop  let  to  silk  mercer,  i. 
244  ;  ii.  473 :  cannot  throw  two  rooms 
in  tayem  into  one,  ii.  .'lOG;  nor  erect 
furnace  for  smelting  lead,  500 ;  in  dis- 
tillery, .V>7;  in  millM,  Mi7 ;  alteration 
of  premifu^R,  by  erecting  furnace  and 
boiler  and  cutting  joists  for  flues,  ri()8. 
V'H*?  of  backhouse  deHcribed  as  tailor^s 
workHhop  as  a  stable  interdictt-d,  ij09. 
Tenant  found  entitled  to  interdict 
erection  by  landlord  of  ornamental 
front  to  a  part  of  premiHes  below  him 
which  interfered  with  view  from  his 
windows,  509.  Proceedings  where 
chimney  stalk  blown  down,  and  tenant 
availt'd  himself  of  op|)ortunity  to  make 
oerUin  alterations,  /»<K».  Tenant  pre- 
▼ent<>d  fnim  erecting  wooden  paling 
which  darkened  windows  of  an  adjoin- 
ing dwelling-house.  .'jIO.  When  inver- 
sion of  subjrct  held  a  nuisance,  S."*."*. 

Ironstone,  form  of  lease  of,  Appendix  No. 
U,  ii.  6.'»<>. 

Irritancy,  termination  of  lease  by.  ii.  121. 
LK>gaI  or  conventional,  121.  How  con- 
stnied,  121. 

LK»gftl  irritancy,  ii  121.  Ancient  role 
of  law,  wherein  of  irritancy  of  rental 
rights,  121.  Arrear  of  rent  for  two 
years,  121.  Forfeiture  of  rentals  by 
ssKigning  or  subletting,  122.  Where 
part  only  asnigned,  122.  Nullity  by 
excambion,  123.  Cases  in  which  for- 
feiture did  not  rcKult,  123 ;  where, 
notwithstanding  prohibition  against 
alienation,  a  rentaller  granted  a  lease 
to  his  eldest  son,  123 ;  where  rentaller 
made  an  assignation  to  his  own  chil- 
dren, 123;  in  assignation  of  rental 
giving  power  to  output  and  input 
tenants  and  to  let  subtacks,  123 ;  in 
inputting  of  subtenants  in  a  rental, 
123.  Subset  from  rentaller  to  assignee 
not  suf&cient  to  prevent,  after  irritancy 
incurred,  123. 
Neglect  or  misapplication  of  subject, 

123.  Where  woods  and  houses  had 
fallen  into  decay,  123.  Where  farm 
used  for  cattle  taken  in  to  graze,  124. 

Rule  as  to  irritancy  under  the  Act  of 
Sederunt,  1756,  124.  Arrear  for  two 
years,  124.  Arrear  for  one  year,  desert- 
ingpoBsession  and  leaving  it  unlaboured, 

124.  Construction  of  the  Act  of  Sede- 
runt,  126.  When  caution  demandable 
on  one  year's  arrear,  125.  What  held 
to  be  a  year's  rent,  125.  Partial  pay- 
ments, 125.  What  cannot  be  imputed 
against  the  rent,  125.     Improvements, 

125.  To  whom  the  rent  must  be  due, 
125.    Payments  must  be  liquid,  126. 


Application  of  the  Act  in  case  of  ta 
relocation,  126.  Tenant  interpelled 
diligence  from  paying  his  rent,  1! 
Year's  rent  not  due,  and  farm  i 
deserted  or  unlaboured,  126. 

Construction  relative  to  desertion 
nnlabouring,  126.  Land  nnlabooi 
owing  to  severe  weather,  126.  Teni 
imprisoned  for  revenue  penalties,  1' 
Where  tenant  has  left  the  kingdo; 
127.  Where  one  of  two  joint  tenai 
settles  out  of  Scotland,  but  the  otli 
continues  there  managing  farm,  l!i 
Does  the  Act  of  Sederunt  apply  only 
agricultural  subjects  ?  127. 

Subjects  excluded,  127;  mines,  o 
heries,  fisheries,  127.  Bule  as  to  urb 
subjects,  128. 

Conventional  irritancy,  ii.  128.  Bi 
for  its  interpretation,  128.  Irritan 
ob  non  aolutum  ctnufiem,  129.  Sigi 
fication  of  the  clause,  129.  Irritan 
from  bankruptcy,  130;  from  non-re 
dence,  130 ;  banishment  from  Scotlan 
130 ;  lessee  in  the  army,  131  ;  tii 
allowed  to  partv  succeeding  to  consid 
whether  he  will  comply  with  stipui 
tions,  131 ;  ill  health,  126.  Effect 
obligation  to  possess  with  lessee's  o^ 
stock,  131.  Obligation  to  work  min 
rals  within  a  specified  time,  131.  Pi 
hibition  to  assign  or  sublet  under  i 
irritancy,  132. 

Procedure  to  enforce  irritancy,  ii.  IS 
Courts  competent,  132.  In  what  cas 
Sheriff  is  or  is  not  competent,  132- 
When  a  declarator  is  necessary,  13^ 
legal  irritancy,  134 ;  conventional  in 
tancy,  134 ;  notour  bankruptcy,  134 
alleged  insolvency,  134  ;  where  instai 
verification  cannot  be  made,  134. 

Irritancy,  whether  penal  or  convei 
tional,  135.  Nature  of  conventiona 
135.     Form  of  procedure,  136. 

Before  the  Court  of  Session,  13( 
Simimons  of  declarator  of,  136  ;  natui 
of,  136.  Amendment  of  libel  by  addin 
a  conclusion  for  bygone  rents,  136.  If 
dueia,  136 ;  toll,  double,  required,  136 
summons  must  be  printed,  131. 

Procedure  before  Sheriff,  136 ;  on  a: 
irritant  clause  in  lease,  136 ;  on  tW( 
years'  arrears  of  rent,  136 ;  summons  c 
removing  and  damages  for  not  possess 
ing,  stocking,  and  labouring,  137;  o: 
to  find  caution  for  five  subsequen 
crops,  137  ;  form  of  last,  137. 

Summary  application  or  petition  in- 
competent, 137.  No  precise  form  oj 
summons,  137.  No  irritancy  of  lease 
implied  by  tenant's  breach  of  obliga- 
tion to  insure,  264. 

Purgation  of  irritancy,  ii.  137;  of 

legal  irritancy,   138-41.     Of  conven- 

tional  irritancy,  142-3. — See  Purgation. 

Ish  of  agricultural  lease,  i.  384.  Lease  with. 

out,  effectual  against  heir  of  granter. 
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372 ;  but  not  against  singular  succes- 
sors, 461.     Duration  of  lease  without 
an  ish,  473.     Ish  of  rentals,  484.— See 
Endurance. 
Italian  lease  during  the  middle  ages,  i  35. 


Joint  lease,  in  name  of  individuals,  i.  210. 
Pro  indiviso  right  and  liability  of  each 
lessee,  210.  Destination  in  joint  lease, 
how  to  be  construed,  210.  Its  legal 
effect,  211.  Effect  where  taken  to 
lessees  and  their  heirs,  211 ;  to  husband 
and  wife,  their  heirs  and  assignees, 
21 1 ;  to  joint  lessees,  the  longest  liver 
and  their  heirs,  212;  to  husband  and 
wife  and  the  longest  Uver,  and  their 
heirs  and  assignees,  213.  Difference 
between  ancient  and  modem  law  there- 
anent,  213.  Effect  of  lease  to  husband 
and  wife,  and  the  survivor  of  them, 

213.  Husband's  power  to  revoke  lease 
jointly  to  himself  and  wife,  213.  Effect 
of  lease  to  two  or  more  in  conjunct  fee 
and  liferent,  and  to  their  heirs,  214 ; 
to  two  tenants  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor, 

214.  Warning  to  joint  lessees,  ii.  53. 
Joint  proprietors,  lease  by,  i.  129 ;  title  of, 

to  pursue  a  removing,  ii,  12;  joint 
adjudgers,  13.  Joint  lessees,  warning 
to,  63. 

Judicial  factors,  leases  by,  i.  171-2. — See 
Factor,  Judicial 

Judgment,  possessory,  defence  of,  to  a  re- 
moving, ii.  G8.  When  tenant  has  right 
to,  193. — See  Possessory  Judgment 

Juraineorporaliay  possession  under  lease  of, 
ii.  194;  how  made  effectual,  195;  obli- 
gation on  granter  of  lease  of,  195. 

Jurisdiction  under  obligations  to  remove, 
ii.  37.  In  removings  .under  the  Act  of 
Sederunt  14  th  December  1756,  73.  On 
irritancy,  132.  In  actions  of  mails  and 
duties,  S71,  et  seq.  In  actions  of 
nuisance,  554. 

Jus  aueupandi  over  a  forest,  how  it  may  be 
exercised,  i.  337.  Power  of  leasing 
not  included  in,  338.  ^See  Game. 

Jus  deliberandi  applies  to  leases,  i.  234. 
Act  1695,  c.  24,  234. 

Jus  mariti,  distinction  between  husband's, 
and  his  right  of  administration,  i.  164. 

Jus  qwBtitum  tertioy  defence  of,  to  a  remov- 
ing, ii.  70. 

Justices  of  Peace,  their  jurisdiction  in 
actions  for  rent,  ii.  852. 


Kain,  nature  of,  i.  386;  ii  297.  Stipula- 
tion for,  in  agricultural  lease,  i.  478. 
Kain,  converted,  computed  in  rent 
under  Act  of  Sederunt,  1756,  ii.  126. 
Different  kinds  of,  297. 

Kelp,  lease  of,  L  284.  Kelp  not  a  pertinent 
of  an  agricultural  or  pastoral  farm,  284. 


Leases  of  kelp- ware,  285.  Reservation 
of  right  ^to  landlord  in  agricultural 
lease,  385 ;  ii.  210.  Agricultural  tenant 
not  entitled  to  out  sea-ware  for  manu- 
facture of,  210. 

Kihi,  let  along  with  and  attached  to  mill, 
forms  no  part  of  the  thirl,  269. 

Kindly  tenants,  i.  423.  Kindly  tenants  of 
Lochmaben,  nature  of  their  rights,  426. 
Effect  of  usage  in  controlling  the  right 
to  compensations  for  meliorations,  ii. 
228. —See  Bental  Bights. 

King. — See  Crown. 

Knaveship,  when  due,  i.  259,  263. 

Knowledge,  private,  of  assignation,  i.  496. 

L. 

Labourers,  day,  preference  of,  for  wages, 
ii.  407. 

Landlord,  restraints  on  powers,  by  natural 
incapacity,  i.  81 ;  by  legal  incapacity, 
84.— See  Apparent  Heir;  Entail;  Fiar; 
Liferenter;  Conjunct  Proprietors,  Ac. 
General  nature  of  landlord's  obliga- 
tion to  give  and  maintain  tenant  in 
possession.- See  Possession. 

Reserved  rights  of  landlord,  ii.  195. 
206.  • 

Landlord's  obligation  as  to  meliorations  in 
agricultural  subjects.  —  See  Meliora- 
tions ;  March  Fences ;  Ac. 

Landlord's  liability  for  damage  by 
fire  in  agricultural  subjects.— See  Loss  • 
Insurance.  ' 

Landlord's  liability  under  warrandice. 
See  Warrandice. 

Landlord's  right  to  rent.— See  Rent. 

Landlord's  liability  for  public  burdens,  ii. 
304,  seq.    Burdens  payable  by  convenl 
tion,  318.    Stipulation  of  payment  by 
308.— See  Public  Burdens.  ' 

Landlord's  right  of  hypothec— See  Hypo- 
thec. See  also  Damages;  Nuisance - 
Heritable  Securities,  &c.  ' 

Lease,  history  of  its  origin  and  progress, 

1.    X. 

Hebrew  Lease,  i.  21. 

Oreeian  Lease,  Written  lease  known  to 
ancient  Greeks,  i.  22.  Condition  of  the 
land  and  its  cultivators  in  Laoonia  and 
Crete,  23,  et  seq.  Helots,  24.  Discre- 
pancy  between  condition  of  Colonus 
Fartiarius  and  Helot,  26.  Ko  indica- 
tion of  written  lease  in  the  Dorian 
states,  25.  In  Attica,  written  leases 
known,  26.  Lands  belonging  to  the 
state,  26.  Example  of  an  advertise- 
ment  of  an  Athenian  lease  of  land,  26. 
Leases  of  houses,  27 ;  silver  mines,  27! 
Leases  of  customs  and  of  other  taxes^ 
28. 

Roman  Lease,  Lease  common  among 
Romans,  i.  28.  Various  classes  of  cul- 
tivators, 29.  Supposed  form  of  Roman 
Lease,  30.  Specific  stipulations.  30. 
InquiUni,  29,  81.  Originarii,  nativi,  con- 
ditionaUSt  adscripti  gUba,  81. 


736 


IHDIX. 


ComtmfmUi  Learn  dming  middla  agos^ 
L  33.  Historioal  Tiew  of  the  gmanl 
■Uta  of  occupAtion  of  land,  33.  Coo- 
dition  of  coltiTatora  in  Fimnce,  in  Oer- 
many,  and  in  Italy,  35.  Form  and 
tenor  of  written  leaaea,  36.  Pfwariti, 
36.  Form  of  earlieat  deed  that  may  be 
called  a  leaae,  37.  Moat  ancient  ex- 
ample of  a  complete  leaae,  37.  Nature 
of  the  Prtcaria,  38. 

Ancient  Englitk  Jjeate,  Condition  of 
the  occupiers  of  the  land,  i.  39.  Saxon 
diHtiDction  of  **  Inland  and  Utland,** 
3!),  40.  A d»cnptigUb<t  and  natiri  known 
to  the  Saxona,  40.  Villcynage,  40. 
Free  cultiTators,  40.  Ceorla,  or  Ceorl- 
men— Theowmen,  41.  Leaaee  atyled 
demist'S  anterior  to  the  conqueat,  41. 
LiUri  Jirmani,  after  the  conqaeet,  42. 
VilUni,  Mokemanni,  bordnrii^  na/tVt.  wrvi, 
eoUarii^  42.  Evidence  of  ancient  con- 
tracts of  lease,  43.  GlanTille'a  treatiae» 
44;*Bnu*ton's,  44;  Littleton  onTenorea, 

44.  Madox,  Formnlare  Anglioanam, 

45.  Ecolefiiasticfl  principally  lessors, 
45.  Subject-matter  of  early  English 
leases,  46. 

Distinction  between  indeniura  and 
a  deed-poll,  i.  46.  Eifect  of  English 
leases,  47.  How  leases  made  perfectly 
secure,  48. 

A  ncient  Scottish  L*au.  Its  origin,  i.  48. 
Ancient  condition  of  the  Scottish  rural 
population,  50.  Villeyns,  51.  Rwtidy 
or  Agrettet,  52.  Free  cultirators,  54. 
Existence  of  written  leases,  56.  Par- 
ties, 56.  Subject-matter,  57.  Clause 
of  destination,  58.  Stipulations,  58. 
Betum  or  rent,  59.  Various  clauses, 
59.  Form  and  style,  60,  61.  Infeft- 
ment  occasionally  taken  on  leases,  61. 
Symbolical  delivery  of  possession,  61. 
Terms  used  in  the  conveyance,  61. 

Statute  1449,  c.  17,  to  secure  tenants 
in  possession,  i.  62.  Condition  of 
cultivators  at  its  enactment,  62.  Steel- 
bow  tenants,  62.  Statute  1457,  c.  61, 
against  spoilations  of  tackes,  Ac,,  63. 
Statute  1469,  c.  37,  against  distraining 
further  than  their  terme's  maille,  63. 
Statute  1503,  o.  98,  against  poinding 
tenants'  plough  goods  during  the  season 
of  tillage,  63  ;  ii.  592.  Statute  1491,  o. 
26,  for  protecting  tenants  against  their 
superior,  i.  64.  Tenor  and  conditions 
of  lease  during  the  latter  part  of  the 
15th,  and  during  the  16th  and  17th 
centuries,  64.      Dallas'  Styles,  64,  66. 

Crotcn  Leasetf  i.  66.  Statutes  regard- 
ing them,  67,  et  seq.  Their  duration, 
68.     Return  or  rent  payable,  69. 

£ccUti(utieal  Leaaet,  i.  69.  Were 
clergymen  usufntetuariij  or  unutriif  69. 
When  they  were  in  titulo  to  grant 
leases,  69.  What  length  of  lease  could 
they  grant?  70,  et  aeq.  Statutory  re- 
strictions, 71,  et  teq.    What  held  to  be 


a  dilapidation  of  benefice,  72.  When 
consent  of  the  chapters  required,  74 ; 
how  given,  74.  When  consent  of  patron 
requisite,  76.  Leases  for  incumbent's 
lifetime  only,  76.  Loaooo  by  church- 
men Talid,  though  not  followed  by  po«- 
aeasion,  77. 

Definition  of  Lease,  i.  79. 

Lessor  and  lessee,  or  by  and  to  whom 
a  lease  can  be  sranted,  i.  81.  By  a 
major  individual  proprietor  in  fee- 
simple,  81.  Natural  incapacity,  81. 
Blindness,  81.  Deafness  and  dumb- 
ness, 81.  Insanity  and  fatuity,  83. 
Effect  of  verdict  of  cognition,  b3;  of 
appointment  of  a  curator  by  the  Court 
of  Session,  84.  Interdiction,  84.  Legal 
incapacity,  84.  Forfeiture,  84.  Fugi- 
tation  or  outlawry,  85. 

By  a  minor  without  curators,  L  85 ; 
with  curators,  but  vrithout  their  con- 
sent, 86. 

Lessor  must  be  inf  ef  t  at  date  of  grant, 
L  87.  Effect  of  subsequent  infeftment, 
87;  of  reduction  of  lessor's  title,  87. 
Lease  granted  by  apparent  heir,  88. 

Leases  by  heirs  of  entail,  i.  89.     En- 
tails permitting  or  not  permitting  long 
leases,  89.      Powers  of  heir  of  entail 
where  there  is  no  limitation,  89.    Mont- 
gomery  Act,  10  (>eo.   III.  c.   51,  91. 
Stipulations  must  be  compatible  vrith 
good  administration,   93.      Leases  of 
burgage  subjects  entailed,  94.     Dura- 
tion of  leases  under  the  Bosebery  Act, 
6  and  7  WilL  IV.  c.  42;    Rutherfurd 
Act,  11  and  12  Vict.  c.  36,  96;  16  and 
17  Vict.  c.  94,  97.     Leases  for  churches 
and  schoolhouses  under  3  and  4  Vict. 
c.  48 ;  4  and  5  Vict.  c.  37 ;  12  and  13 
Vict  c.  49,  99-102 ;  local  statutes,  102. 
Leases  injurious  to  heir  in-  possession 
reducible  if  entail  be  recorded,   102. 
Effect  of  entail  not  being  recorded, 
102.     Phraseology  barring  long  leases 
or  grassums,  103.    Practical  effect  of 
prohibitory  phraseology,  107.     Power 
of  heir  of  entail  to  lease  minerals,  119 ; 
to  lease  woods,  121 ;   mansion-house, 
&o.,  123.— See  Entail. 

Fee  and  liferent,  limitation  of,  upon 
power  of  leasing,  i.  124.  Powers  of 
flar,  124.  Powers  of  liferenter,  125. — 
See  Fiar ;  Liferenter. 

Conjunct  proprietors,  leases  by,  i 
129.  Leases  by  or  to  companies,  129. 
Powers  of  trustees,  130. 

Public  administrators — Corporations. 
— ^The  Crown,  i.  132.  Powers  of  Com- 
missioners of  Woods  and  Forests,  132. 
Statutory  enactments,  133-134.  Bules 
acted  on  by  them,  134.  The  Church, 
135.  Leasing  of  manses  and  glebes,  1 35. 
Mortifications,  135, 143.  Universities, 
137.  Their  former  constitution,  138. 
Change  effected  by  21  and  22  Vict. 
o.   88,  139.     CiTic  corporations,  146. 
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Boyal  burgha,  146.  Parliamentazy 
burghs,  158.  Burghs  of  regality  and 
barony,  155.  Subordinate,  civic,  and 
other  corporations,  1 57.  Public  trusts, 
157.  Friendly  societies,  158.  Indus- 
trial societies,  158.  Building  societies, 
159.  Boad  trustees,  159.  Beligious 
communities,  159. 

Partly  public  and  partly  private  ad- 
ministrators, i.  161.  Dwelling-Houses 
Act,  161. 

Private  administrators,  i.  168.  Hus- 
band, 168.  Tutors,  166.  Curators, 
168.  Judicial  factors,  171.  Pupils 
Protection  Act,  12  and  18  Vict.  c.  51, 
1 72.  Private  commissioners  or  foctors, 
187.— See  Factor. 

Tenant  as  lessor,  L  189. 

Tenant  or  lessee,  i.  190.  Major,  190. 
Natural  incapacity,  190.  Blindness, 
deafness  and  dumbness,  insanity,  or 
fatuity,  190.  Legal  incapacity,  192. 
Forfeiture,  192.  Crown  as  a  statutory 
lessee,  195.  Donataiy  of  Crown,  195. 
Papist,  196.  Act  discharging  butchers 
to  be  graziers,  197.  Alien,  conmion 
law  doctrine  as  to,  198 ;  statutory  right 
of,  to  be  lessee,  208.  Denizen,  ^. 
Female  lessee,  204.  Minors,  tutors, 
and  curators,  208.  Joint  lessees,  210. 
Copartnery,  215.  Corporations  or 
other  public  administrators,  217.  Tack 
to  lessees  under  the  18  and  19  Vict.  c. 
88  (Dwelling  Houses  Act),  217.  Heir 
of  lessee  succeeding  ab  inUUatOy  single 
and  major,  218.  Heirs-portioners,  220. 
Minor  heir,  221.  Donataiy  of  Crown 
under  gift  of  uUmut  hcarea,  or  bastardy, 
222.  Heir  by  destination  in  lease,  228. 
Destination  by  lessee,  224 ;  by  trustee 
of  lessee,  280;  by  entail,  280.  Heir 
succeeds  to  lease  without  service,  288 ; 
ii.  584.  Jim  deUberandi  applies  to 
leases,  i.  284.  Teroe  and  courtesy, 
285.— See  Tenant. 

Assignee  and  sublease,  i.  285.  Defin- 
ition of  assignation  and  sublease,  285. 
Difference  of  Scotch  and  Knglish  law, 
286.  Application  of  Scotch  rule,  287. 
Lease  expressly  to  assignees  and  sub- 
lessees, 287.  Effect  of  power  to  output 
or  input  tenants,  287.  Power  of  sub- 
letting not  to  be  presumed,  288.  Power 
of  subletting,  what  it  implies,  288. 
Application  of  rule  where  power  of 
assigning  jinpli^^,  289 ;  in  agricultural 
long  leases,  289 ;  in  liferent  leases,  241; 
in  leases  during  office,  241 ;  in  leases  of 
urban  tenements,  241.  What  to  be 
deemed  an  urban  tenement,  241.  Power 
impUed  unless  expressly  excluded,  242. 
Limitations  on  power,  248.  Is  power 
implied  where  tenement  let  for  one 
year  ?  246.  Can  power  be  exercised  in 
a  house  let  furnished?  247.  Bule  ap- 
plicable to  mines  and  fishings,  247.— 
Bee  Assignation;  Sublease;  Exdusion. 


Subject-matter  of  lease,!  256.  Gene- 
ral description  of,  256.  Land,  257. 
Mills,  258-69.  Minerals,  269-72.  Salt 
works,  272.  Woods,  278-76.  Water, 
276.  Fisheries,  278-84.  Kelp,  284. 
Dwelling-houses  and  shops,  284.  Manu- 
factories, 285-98.  Steam-power,  298. 
Fixtures,  294-825.  Steelbow  goods, 
825-81.  Game,  881-88.  ToUs,  888- 
40.  Ferries,  840.  Customs,  842-44. 
Bents,  feu-duties,  casualties,  dues  of 
office,  &c.,  844.  Leases  of  which  ex- 
clusive privilege  forms  the  essence, 
844.  Church  seats,  845-47.  Places  of 
pubUc  amusement,  theatres,  847.  Privi- 
lege of  selling  commodities,  848.  Bail- 
ways,  848-857.  Bowing  contract,  858- 
859. 

Constitution  of  lease,  general  doctrine 
of,  i.  860.  How  perfected  by  law  of 
Bome  and  of  Spain,  860 ;  by  the  law  of 
Holland,  France,  and  England,  861.  Its 
nature  in  Scotland,  861.  Its  constitu- 
tion as  a  personal  contract,  862.  Per- 
fected by  consent  of  parties,  862. 
Validity  of  promise  to  make  a  lease, 
862.  When  arrhn  or  earnest  given,  no 
loeui  pcBnitentuB,  862.  Effect  of  local 
usage  thereon,  868.  Case  of  house  in 
a  burgh  taken  in  March,  and  earnest 
given  up  more  than  forty  days  before 
tiie  Whitsunday  of  entry,  where  lessee 
held,  in  accordance  with  local  usage, 
entitled  to  resile,  868.  Case  where,  in 
same  burgh,  lessee  held  not  entitled  to 
abandon  lease  taken  fourteen  days  be- 
fore the  term,  and  overgiven  within 
forty-eight  hours  after  it  was  taken, 
868. 

Verbal  lease,  its  constitution,  i.  868. 
Its  duration,  864-66.  Mode  of  prov- 
ing, 852.  Operation  of  ret  inUrvmtui 
on,  869.  Loetu  panUerUuBy  where  com- 
petent and  incompetent,  870.  Bet  tn- 
terventusj  how  proven,  871. — See  Verbal 
Lease. 

Written  lease,  evidence  of  constitu- 
tion and  tenor  of,  i.  871.  Effect  upon 
granter  and  his  representatives,  872. 
Purport  of  writing,  878.  Minute  or 
missive,  878.  Construction  of  writing, 
874 ;  ii.  590.  Oath,  i.  877.  Admissi- 
bility of  parole  evidence  in  the  consti- 
tution of  lease,  877 ;  for  control  or  ex- 
piBcation  of  lease,  879.  Formal  written 
lease,  881.  Clauses  of  agricultural 
lease,  881.  Clauses  of  description  of 
parties,  882;  of  destination,  882;  of 
possession,  888;  of  duration,  884;  of 
reservation,  885;  of  meliorations  by 
lessor,  of  warrandice,  of  rent,  885-88 ; 
of  melioration  by  lessee,  of  preserva- 
tion, 888;  of  insurance,  of  thiriage, 
889;  of  management,  889;  of  bank- 
ruptcy, oi  removal,  891 ;  of  reference, 
of  mutual  performance,  of  registration, 
and  testing  clause,  892-8.    Variations 
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U^A^n   ^   *T^    -.-.jr.    ♦.'.       T-«rtr   6# 

*  r  •  v,  f^.    ^'A*  -'.fk  V>  ipv&t  ft  i^tauB, 

nt*  ^-vt.  ii.  I'^'-TSi  ftr>l  f»<ji.*.l*« 
//f.  4 :  M.r.  .•-*  /iC  ^«i^.  Wjt  erf, 
♦  ';      **j»r.  '  :.|(.  4^1.    Aj^.iVMS o€ rcnp, 

K^u'am  r.y.'.t4.  ^«i^rftJ  4*«rn ptioo  a#, 
i.  ♦/:;  K'#rm  />f.  4:£4.  Crown  re&- 
tAti***.  4  ''.      H^#-  H^r.uJ  fiit^UlM,  ^ 

listh*,  t.*y  *A  ft  writtAtt  l^ftA^,  (W«e- 

pfmt^^.'tn.  t,  i4i.  i»*'tt0'Twl  nfttare  of 
H'i/h  /|/f</«i ?*?.#-••  r/r  itifjtfiDitiftfinf^tk^ 
iJ7  ,  1rfttt$  iWif»ro>*lit*^j»-««,  427;  trfftn 
U^fttt^*'  f/f  nitfhMinffi  of  |i*rtjr  ^^; 
from  r//rf/liti/#ri*J  U^'ir  of  oblj^^ftlioo, 
42*')  Kff«'/'t  f^  ^pfffmtttKum  or  rei  iMi«r. 
•«n/uj  ujMm  (tHf^-lire  or  incomplete 
iimnf,  Ai*.K  (l«>ri«rftl  doctrine  of  po«^ 
nfntKum  iff  tn  tni^rv^rUut,  420.  PofMie*- 
ftir/ri  rtir#>fi  irif^/nuniiiy  or  d^fectiveni^My 
4«^>  «tH.  (;nMi*H  wh«*r«  pom^'Mtion  does 
wA,  cure  infonnftlitj  or  dofo<;tiYeneM, 
i,  i'AH.  Kitw.i  ot  ret  interventiu^  440. 
rrorof<fttlfm  and  ronewil  of  leaoe,  442. 
— H<'0  l'n/rof<fttion, 

IxMuw*,  M  ft  rr»l  right,  fiecure  agaiiut 
iilnKiilftr  NuccoNNora,  i.  444.  Terms  of 
the  HUtuto  H4U,  o.  17,  444.  Bequi- 
Nii«i0  for  (Tofttion  of  real  right,  444. 
AfcnitiHt  whom  tho  utatute  protects  the 
litNmiP,  an.  Against  whom  it  does  not 
proitu't,  440.  Huporior's  right  on  non- 
(iniry,  447.  Ijoaii«i  muNt  be  in  writing, 
44H.  Informal  writing  with  possession, 
44H.  FfMNotitialN  to  informal  writing, 
450.  HuliJ«trt-mattor  of  leases  pro- 
toot  nt  by  the  statute,  451.  Lands, 
what  Includml  undnr,  451.  Houses, 
4A1.  HnUN««H  Irt  along  with  oustoms, 
tolls,  Ao. ,  4r>2.  HubJortH  not  protected, 
4ri*«.\  0t  «i^.  Whether  leases  of  ferries 
and  ouRtoniR  are  protected,  454.  Pos- 
snwiiuti,  its  nature  under  the  statute, 
4  Ml.  Harbour  dues,  customs,  and  tolls, 
455.  liTgal  nec(Hwity  of  possession, 
457.    KiToot  of  pofMOMiion  or  want  of 

S4Mii<Hiiiion,  458.     Duration   must  be 
f«flnit»,  4 CO.     lioase  as  a  seourity  for 
debt,  4  (UK    Wher«  leMor*s  powara  are 


cfc«i,£7a^=^«n 
u.  147 
of  th« 
Cftiticc^r,    eoBstit::^ 

fl^tiotm  rA  beir.  1<>>.     H«zr  aiui  fes 
V»^f.     Heir  aad  ezeeotor  of  kjggg, 
1^.     AsngnadoQ    lib«i 

170.      Nature  and  e^t«fE. 

s  liability,  in.  Scih2«4 
174.  iMBor  and  lessee,  174.  Le 
■ad  snbl^'ssee,  174.  PrincipAl  le 
■ad  s«ibI«flM:«,  177.  Lessee's  ri^ 
posse  nnion,  178.  General 
toMor's  obligation  to  give 
178;  subject,  IM).^;  apportenai 
of  subject,  lt$6-90.  Lessee's  rig^tf 
possess,  190;  to  preserve  the  sabje 
192.  Lessor's  obligation  to  mmini 
lessee  in  possession,  193.  Pospccn 
judgment,  193.  Jura  mearporaiia,  1 
Actions  competent  to  lessee^  1 
Action  of  ejection  and  intrusioiL,  1^ 
of  abstraction  of  multure,  198.  Inl 
diet,  201 .  Action  to  enforce  serritac 
202.  Bights  emerging  out  of  cUnsc 
duration,  203.  Bights  reseired  ex 
to  landlord,  206 ;  their  general  natc 
206;  minerals,  206;  woods,  208^-  k< 
210;  hunting,  fishing,  A^,  210; 
nrban  subjects,  212.  Bights  reser 
to  landlord  by  convention,  21 2.  Poi 
to  erect  works,  212;  to  plant,  213; 
make  roads  and  straighten  march 
218 ;  to  resume  possession  in  whole 
in  part,  213 ;  to  feu  or  exchange,  21 
of  land  for  an  agricultural  purpo 
216;  of  rabbit  warrens,  216. — { 
Oautioner ;  Assignation ;  Subleac 
Tenant;  Possession;  Action;  Bee 
▼ation;  Entry;  Melioration;  Pres 
▼aUon  ;  Insurance  ;  Bent ;  Pat 
Burdens;  Mails  and  Duties ;  Hypoth 
Occupation  and  management,  Vt 
524.  Violent  profits  and  damages,  6* 
Obligations  of  landlord  and  tenant, 
between  themaelTea  and  third  paxti 
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as  to  questions  of  nmsanoe,  654-66. 
Powers  of  landlord,  as  affected  by  secu- 
rities, diligence,  insolyenoy,  or  bank- 
ruptcy, 577. 

rowers  of  lessee,  as  affected  by  dili- 
gence or  bankruptcy,  ii.  581.  Mode  of 
rendering  leasehold  property  available 
to  creditors,  584. 

Bights  and  duties  of  lessor  or  his 
creditors,  competing  with  lessee  or  his 
creditors,  and  vice  verta,  606. 

Lesion. — See  Minor. 

Lessee. — See  Tenant 

Lessor. — See  Landlord. 

Letters  of  ejection,  how  obtained  and  exe- 
cuted, ii.  36. 

Letters  of  homing  for  payment  of  rent^  ii. 
847. 

Letters,  missiye,  of  lease,  i.  421. 

Leyels,  coal,  stipulation  as  to  in  leases,  L 
896.  Communication  of,  ii.  514. — See 
Mines  and  Minerals. 

Liberi  firmarHf  who  they  were,  i.  41,  48. 

Lien  and  other  securities  for  rent,  iL 
486. 

Distinction  between  lien  and  hypothec, 
486. 

Liferent  leases,  fall  under  liferent  escheat, 
i  198-4.  Implied  power  of  assigning 
or  subletting,  241. 

Warning  necessary  under  a  liferent 
lease,  ii  59.  Heir  of  liferent  lessee, 
59.  Widow  of  liferent  lessee,  59.  As- 
signee of  liferent  lessee,  59.  When 
warning  not  necessary  to  heir  of  life- 
rent lessee,  80. 

Lifereuter,  lease  by,  with  fiar's  consent,  i. 

124.  Powers  of   liferenter  to  lease, 

125.  Duration  of  lease,  125.  Lessee 
entitled  to  possess  after  liferenter's 
death  tall  warned  to  remove,  126. 
Power  to  lease  woods,  126.  SilvcB 
emdumf  power  to  cut,  126, 175.  Powers 
of  liferenter  by  reservation,  127. 
Standing  woods,  power  over,  127. 
Power  to  lease  minerals,  127.  Powers 
of  liferenters  by  reservation  over 
minerals,  128.  laferenter  entitled  to 
out  coppice  wood  in  use  to  be  cut  every 
twenty-two  years  when  period  arrives, 
but  not  to  anticipate  it,  275,  Note. 
Doctrine  of  fixtures  as  between  life- 
renter  and  fiar,  295.  Within  what 
time  heir  of  liferent  lessee  must  remove 
fixtures,  825. 

Title  under  liferent  and  fee  to  pursuo 

a  removing,  ii.  4, 12.    Division  of  rents 

as  between   liferenter  and  fiar,   826. 

Title  of  liferenter  to  pursue  action  of 

mails  and  duties,  3.50. 
Lime,  lease   of,  i.  269. — See  Mines  and 

Minerals. 
Litigiosity,  effect  of,  on  power  of  leasing, 

ii.  576.    Li  adiudication,  576,  583.    In 

ranking  and  sale,  577. 
Loans,  assignation  in  security  of,  L  502,  nq, 

—See  Assignation. 
Lobsters,  can  exchisive  right  to  fish  them 


on  the  coast  of  an  arm  of  the  sea  be 
competently  granted  by  the  Sovereign 
or  acquired  by  a  subject?  i.  278,  Note. 

Locality  lands,  power  of  leasing,  i.  124. 
Yearly  rent  of  shootings  on  locality 
lands  not  previously  let  computed  along 
with  the  value  of  other  shootings  in 
ascertaining  amount  of  locality  pro- 
vision, 833. 

Loch,  form  of  lease  of  a.  Appendix  No.  10, 
ii  661. 

Loeiu  PoBnUmtia  excluded  by  taking  arles, 
i  863.  When  competent  in  verbal 
lease,  369.    When  incompetent,  870. 

Lodgers  or  inmates  of  a  house,  are  their 
effects  subject  to  landlord's  hypothec  ? 
U.  875-6. 

Long  leases,  by  heirs  of  entail,  phrase- 
ology barring,  i.  102.  Held  to  be  aliena- 
tions, 104.  Prohibition  against  church- 
men granting,  71.  Services  in,  284, 
Note. 

Long  Leases  BegiBtration  Act,  20  and  21 
Vict  c.  26,  i.  457,  461,  510*16;  ii. 
584,  598.  Leading  provisions  of,  L 
520.  Leases  admissible,  and  registers 
competent,  511.  Assignations  and 
translations,  511;  ii  584.  Title  of 
heir,  how  made  up,  512.  Title  of 
creditor  of  trustee,  513 ;  ii.  593.  Pre- 
ferences, i  518.  Renunciations  and 
other  denudations,  518.  Mode  of 
registering,  513.  Legal  effects  of  regis- 
tration and  other  procedure,  514.  Im- 
portation of  the  10th  and  11th  Vict.  c. 
50,  i  515.  Remarks  on  the  working  of 
the  machinery  and  phraseology  of,  515. 

Loss  by  fire,  who  liable  for,  257,  ei  teq.,  458. 
— See  Insurance;  Fire. 

Loss  not  fallmg  under  warrandice, 
274 ;  by  legislative  acts,  274.  —  See 
Warrandice. 

Extinction  or  diminution  of  rent  by 
total  or  partial  loss  of  the  subject,  451. 
General  principles,  452-8. 

Special  cases — Lands  overblown  with 
sand,  458 ;  destruction  by  rabbits,  458 ; 
coal  ceasing  in  mine,  453 ;  or  from  in- 
superable barriers  to  working,  453,  454; 
in  fisheries,  from  change  of  course  of 
stream,  465.  Public  calamity,  456. 
House  blown  down  by  wind,  456; 
lands  taken  for  public  drains  and  roads, 
456;  in  urban  tenements,  456;  from 
noisome  vermin  in  house,  456 ;  fall  of 
neighbouring  house,  456.  Effect  of 
mora  on  tenant's  claim  for  abatement, 
457 ;  from  fire,  458.  Questions  emerg- 
ing where  landlord  willing  to  rebuild, 
458.  Loss  by  cessation  of  profit,  458. 
Supervenient  law,  459.  Low  by  act  of 
landlord,  460.  By  negligence  of  tenant, 
460;  by  not  labouring  the  subject,  460. 
By  tacksman  of  tolls  for  want  of  a 
table  of  rates,  460. 

By  possession  being  withheld,  461 ; 
effect  of  local  custom  to  control  time 
when  poBsession  should  be  given,  461. 
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H/^  erf  ^ad'jr*  ;r.,f  *:■ 
mtr.  ay^TjC^nt,  n.  4  f  #. 
»Vl.t.'.T.)U  or  p^HwU  R-:  oc 
tirtfj,  ir^i:  wh^th*T  f-ih;*ct  to 
eklwm^  A'Jl.  P»rtxtiAl  red  for 
erof/yinff  not  exj;r.r.i« 
ycAni,  anl#:«Mi  BpefiMiij  res«rred  m  d 
cfaargen,  iifJ.  Where  deriatkn  inz 
oenty  i*M.  Landlord's  MjqukmueDtt 
4'MK  Tbe  stipulation  does  not  gr 
option  to  tenant,  ftftO.  When  do 
proriidon  for  additional  rent  fall  and 
hypothec?  501.  Penal  rent  oo  na 
recooralt  501. 

Mode  of  ooeopation  and  maaagemei 
In  pastoral  subjects,  iL  502.  PMriaifl 
of  Act  1636,  c.  11,  502.  Mairban: 
508.— Bee  Muirbum. 

Mode  of  occupation  and  managemeo 
in  urban  subject,  iL  506.  Inyertinj 
tbe  subject,  506,  et  $eq.^-6ee  Urbai 
Bubjects. 

In  mineral  subjects,  ii.  510;  during 
currenoj,  510.  Acts,  511.— See  Minei 
and  Minerals. 
MansoR  and  globes,  power  to  lease  before 
the  Uoformation,  i.  185.  In  modem 
times,  186.    Duxation  of  such  leaseSy 
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186.  Manses  in  towns,  186.  How 
and  when  tenant  may  be  removed 
from,  186;  ii.  81.  Landlord's  liability 
for  repairs  on  manse,  ii.  818.  Statutes 
applicable  to  1563,  c.  72 ;  1572,  c.  18 ; 
1667,  0.  29,  i.  136 ;  1687,  c.  29,  186. 
Mansion-house  on  entailed  lands,  limita- 
tion of  power  of  leasing,  L  128.  Lease 
of  mansion-house,  offioes,  Ao.,  of,  not 
within  the  operation  of  1449,  o.  17, 
454. 
Manufactories,  lease  of,  how  far  the  power 
of  assigning  or  subletting  is  implied  or 
excluded  in,  i.  242.  Application  of 
doctrine  of  deleetuM  pertonay  242.  Power 
to  assume  partners,  246.  Leases  of 
manufactories,  286 ;  without  apparatus, 
286;  with  apparatus,  286.  Ordinary 
apparatus,  steam-engine,  and  con- 
comitant machinery,  286. 

Manufactory  let  with  a  supply  of 
steam-power,  285.  Steam-power  let 
without  building  attached  does  not  fall 
under  contract  of  lease,  286-93.  Manu- 
factory, or  part  of  one,  let  along  with 
steam-power  does,  287.  Subject-matter, 
including  the  stipulations,  288.  De- 
scription of  subject,  288.  Stipulation 
of  a  eumulo  rent,  288.  *'Tear  and 
wear,"  suggestion  as  to  preferable  ex- 
pression, 288. 

Obligations  on  lessor,  289. 

Obligations  on  lessee,  290.  Clauses 
applicable  to  both  parties,  291. 
Peculiarity  sometimes  in  rent  clause, 
292. 

Explication  of  clauses,  292. 

Steam-power  without  any  building 
attached,  nature  of  the  contract,  298 ; 
right  to  stop  supply  on  arrear  of  rent, 
293. 

Fixtures,  doctrine  of  the  law  of,  ap- 
l^cable  to  manufactories,  295.  Law  of 
Sfiffland,  805.  Law  o/ScoOtmd,  816.— 
See  Fixtures. 

Variations  in  clauses  of  lease  peculiar 
to  lease  of  manufactories,  i.  898. 
Machinery,  and  keeping  it  in  repair, 
898.  Bent  of  houses  of  workmen  not 
included  in  lease  retained  for  lessor  out 
of  wages,  898. 

Rule  as  to  warning  in  such  subjects 
in  the  country,  iL  67. 

Tenant's  obligation  to  uphold  the 
utensils  in  a  manufactory,  22i8. 

Subjects  of  landlord's  hypothec  in, 
880. 

Form  of  lease  of  a  manufactory  with- 
out steam-power.  Appendix,  No.  13,  ii. 
669;  with  steam-power.  No.  14,  IL 
672.  Of  a  calico  printbig  work,  No. 
15,  678. 
Manure,  when  steelbow,  i.  829.  Stipula- 
tions as  to,  at  termination  of  lease  of 
agricultural  lease,  391. 
Marches,  in  agricultural. lease,  i.  885,  889. 
Tenant's  obligation  to  uphold  march 


fences,  ii.  221.  Statutes  applicable  to 
--1661,  c.  41;  1669,  o.  17;  1685,  a 
89,  222. 

Marginal  additions  on  lease,  subscription 
of,  i.  400,  402. 

Market  duties,  ii.  808. — See  Bent. 

Market,  open,  purchasers  in,  whether  secure 
against  landlord's  hypothec,  ii  898 ; 
where  sale  by  bulk,  898;  by  sample, 
899.  —See  Purchasers. 

Marl,  landlord's  reserved  right  to,  ii  207. 

Marriage  of  female  lessee,  whether  a  for- 
feiture of  lease,  i.  204. 

Measurement  of  subject  let,  statutes  rela- 
tive to— 5  Geo.  IV.  c.  74 ;  6  Geo.  IV, 
c.  12;  and  5  and  6  Will.  IV.  c.  68,  ii 
180.  Description  of,  by,  181.— See 
Possession. 

MedUatioM  fug<B  warrant  to  secure  rent, 
when  competent,  ii.  849. 

Melioration  and  preservation,  including  in- 
surance, ii.  217.  General  doctrine  of, 
217. 

Agricultural  subjects,  dause  of,  in 
lease  of  by  lessor,  i  886 ;  by  lessee, 
888.  Melioration  in  agricultural  sub- 
ject, ii.  218.  Where  made  by  tenant 
without  stipulation,  218.  Option  of 
landlord  to  prevent  or  to  order  removal 
of  houses,  fences,  &c.,  erected  by 
tenant,  218.  Where  possession  termi- 
nated abruptly,  219.  Where  lease  de- 
void of  stipulated  duration,  219,  629. 

Preservation  of  agricultural  subjects, 
219.  Landlord's  implied  obligation  as 
to  houses,  offices,  and  fences,  219. 
"  Tenantable  repair,"  meaning  of,  219. 
Modification  of  landlord's  obligation, 
220. 

Tenant's  obligation  to  uphold  houses, 
fences,  ko.,  221.  March  fences,  222. 
To  what  waste  tenant's  Obligation  ap- 
plies, 222.  Injury  from  storms,  inun- 
dations, ftc,  222. 

In  urban  subjects,  ii.  222.  Expendi- 
ture by  tenant  for  which  he  has  no 
daim,  222.  Obligation  on  landlord  to 
deliver  and  maintain  the  subject  in  a 
habitable  and  tenantable  condition, 
228.  How  far  tenant's  claim  for  ex- 
penditure allowed,  228.  Diligence  due 
by  tenant  to  preserve  subjects,  223. 
Injury  from  extraordinary  cause,  223. 

Tenant's  obligation  to  uphold  uten- 
sils in  manufacturing  subject,  228. 
Bepair  of  boats  in  lease  of  ferry,  228, 
Note  10. 

Statutory  expenditure  on  melioration 
by  drainage,  224.  Landowner's  bor- 
rowing powers,  224.  Provision  appli- 
cable to  entailed  proprietors,  225. 
Meaning  of  term  '*  landowner,"  225. 

Parties  liable  to  implement  stipula- 
tions, ii.  225.  By  whom  stipulations 
can  be  made,  225.  Proprietor,  225. 
Special  powers,  225.  Curator  bonit  of 
lunatio,  225.    Lessor  and  his  represen- 
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pQt  m  immui  by 
:rj«.     LmJbuixy  ai 
rj»5.     When 

kM  piiri'iiMwit  Uhft  <Qhi^!«t,  rrr. 

tBt'«  4*iAim  wh^r«  th«  W«Mr  w 
•ppar^nt  Althroogb  Doi  the  ttoe 
tor.  227. 

Mode  of  «ttfo*riDg  stipnlalkm  to 
vbIii«  iD«b/>rmtK««,  TS7.  Wh«re  npttiB 
BMd^  on  nriK}*-e%M  qnder  jodiciAl 

and  ex^*  •ator  of  a  dec««»^  proipn^t4>r, 
2'/''.  Q-l^tlOQ  M  to  ▼ahditj  of  obhgA- 
tKm  for  repftin,  od  l^^oor  vho  diisd 
dqnn((  ftr«t  j4:tr  cfl  ]«Me,  before  they 
were  mmd^,  T^3. 

Ti«n«nQiwiirin  of  Uhnot's  obligatioii 
for  m^lu/rarioD  to  hin  f^nerml  repreeen- 
tAtiTf^,  ritf.  CUizn  for,  •f^*"^  aa 
beir  of  entAil  preferred  nuuiy  yean 
after  th#^  w^re  made,  by  th^  repre«eii- 
tatiT^  of  a  tenant  tt  will  r^j^cted,  2^. 
Oblitpition  ((raiit^  by  an  heir  of  entail 
b^-ld  to  be  pf  raonal,  '£M\.  Claim  againat 
eiecntor*  of  an  h#>ir  of  entail,  :231. 
Heir  of  entail  not  liable  at  common 
law,  231 ;  bomoto$<ation  by,  233. 
Where  entail  not  foniially  executed  till 
after  mf'liorationa,  %V\,  Where  farm 
confciNt^  r*>^7  o^  entailed  and  partly 
of  an  entailed,  general  dijiponee  to  on- 
entail«*d  landa  held  liable  for  meliora- 
tiona.  'IM, 

Judioial  factor,  234.  Curator  bonis  of 
a  lunatic,  *i34.  Proeedare  by  lesaee  to 
enforre  obligation,  *J-'U. 

Meliorntiona  by  heir  of  entail,  nnder 
10  Geo.  IlL  c.  51,  234.  Principal  pro- 
TiaionM  of  the  statate,  235.  Mode  of 
rendering  meliorations  a  burden,  235. 
How  statate  construed,  236;  as  to 
notice,  23<> ;  account  of  expenditnre, 
237;  Youchers,  237.  Liability  of  sin- 
gular successors  for  meliorations  or 
repairs,  237.  Where  obligation  not  in 
lease,  23R. 

Is  stipulation  to  meliorate  a  real 
quality  of  lease,  or  merely  a  personal 
obligation?  ii.  239.  Effect  of  local 
custom  or  usage  on  liability  of  lessori 

239.  Distinction  between  local  usage 
and  a  Ycrbal  bargain  os  to  a  particular 
farm,  230.  Local  custom  cannot  be 
appealed  to,  to  control  express  stipula- 
tion in  lease,  240. 

Doctrine    applicable    to    pasturage, 

240.  Kindly  tenants  240,  Note  4. 
Liability  of  tenant  under  obligation 

to  meliorate,  241 :  claim  for  implement 
of  annual  prestations  against  tenant 
does  not  pass  to  a  purchaser  of  the 
land,  241 ;  of  assignee,  241 ;  sublessee, 
241 ;  where  landlord  has  not  consented, 
241 ;  where  he  has,  242. 

Matters  to  which  stipulation  appliea, 
ii.  242.     What  considered  melioration, 


Advaaee  by  landkxd  on  triianr^i  oJ 
tioB  to  repay.  246.  BetensiaB  by 
lord  ol  suin  due  for  —*"*'**  ^f^^***  atg 
debt  doe  by  tenant,  244».  Talc 
melioradooa.  how  fixed,  347.  I 
lonTs  ofaligatioDA  must  b«  spedAc 
vnambigiioaa,  248.  Wbat 
amoont  to  an  expectatxm  of 
held  oat  to  tenant,  24S.  Ohtigi 
eonstraed  that  tenant  waa  entitle 
hare  timber  for  repair  of  booaef 
erery  renewal  of  lease,  248.  £ffec 
lesfior^s  consenting  to  a  remit  to  a  : 
f  esaiomal  person  to  report,  249 ; 
lessee  not  fulfilling  conditiooa  ooo 
gent  upon  which  lessor  waa  to  idemi 
him  for  meliorationa,  249. 

Perf  onuance  of  stipolatioiia  by  lea 
it  249.  Extent  of  his  liability  i 
claims,249.  Useoflandloid'smaterii 

249.  Vouchers  of  outlay,  249.     Bi{ 
to  interest  on  sums  expended,  249. 
retain  rent  for  same,  250.     ConTeyai 
of  tenant's  claim  by  general  tru8t-de< 

250.  Bona  fide  possession  necessai 
250.  Bona  fide  expenditure,  250.  1 
deduction  for  interest  of  money  spec 
in  meliorations  from  nolent  profi 
payable  by  tenant  whose  lease  is  r 
duced,  250.  Stipulation  for  paymei 
by  incoming  tenant  according  to  a{ 
praisement,  250.  Claim  after  renui 
ciation,  251.  Construction  of  claofi 
to  meliorate,  251.     Evidence,  252. 

Tenant's   obligation    (statutory)   ti 
preserre  woods,  ii.  208;  to  preserr* 
houses,  fences,  gates,  ^.,  of  fann,  252 
Modes    by  which  it  is  carried  intc 
effect,  252.    Appraisement  and  inren* 
tory  at  tenant's  entry,  252.    At  expira- 
tion   of   lease,   252.     Assignation  of 
obligation  to   incoming  tenant,  253. 
Precedents  on  the  constniction  of  the 
clause  of   preservation,  253;    use  of 
growing  wood  for  repairs,  253;  what 
held  to  amount  to  acquiescence  in  state 
of  farm  at  entxy,  253.    Gonstmction  as 
to  leaving  houses  ''tonantable,"  254; 
where  tenant  bound  to  leave  honsas 
valued  at  £70,  and  left  buildings  worth 
£200,  254. 

Modes  of  enforcing  claim  for  meliora- 
tions or  repairs,  ii.  255.  Bj  landlord, 
255;  hypothec,  how  made  available^ 
256;  right  of  retention,  256.  fiy  tenant^ 
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256.  Betention  of  rent,  256.  Implied 
obligations  and  illiquid  claims  do  not 
warrant  retention,  257.  Diligence  or 
aotion  for  implement,  257. 

Mercantile  Law  Amendment  Act,  19  and 
20  Vict.  c.  60 ;  ii.  401,  424. 

Metayers  and  metayer  rents,  i.  1,  85  nq. 

Mill,  form  of  lease  of  a.  Appendix,  No. 
19,  u.  688. 

Mills,  general  description  of,  as  leasehold 
subjects,  i.  258.  Meaning  of  terms — 
multure,  outsucken  and  insucken,  se- 
quels, services,  258.  Subjects  thirled, 
258.     What  included  in  lease  of  mill, 

258.  Grain  included  under,  or  exempt 
from  thirlage,  259. 

Orana  eruentia;  what  included  under, 

259.  Teind,  when  included,  259; 
rent,  259;  wages  payable  to  seryants 
in  kind,  259 ;  grain  consumed  in  family, 
259 ;  knaveship,  when  due,  259.  What 
not  included  under  grana  creserUia,  259. 
Teinds — rent,  259.    Feu-duties,  when  ? 

260.  Seed  com,  260.   Horse  com,  260. 
Orana  molibHia,  or  grindable  com, 

260;  what  comprehended  under,  260. 
Effect  of  mill  not  being  properly 
constructed  for  grinding  wheat,  261, 
263. 

Invecta  et  illata,  what  included  and 
what  not  included  under,  262.  Thirl- 
age by  use  and  wont,  262.  Mill  sendees 
and  sequels,  263.  In  thirlage  by  pre- 
scription, 263.  Knaveship,  lock  and 
bannock,  263.  Leading  mill-stones — 
repairing  dam,  263.  Carrying  materials 
for  upholding  mill-house,  264. 

Usage  regulates  thirlage,  264.  What 
usage  sufficient,  265.  Deductions  from 
multure,  265. 

Commutation  of  thirlage,  and  analy- 
sis of  39  Qeo.  III.  c.  55,  regulating, 
265.  Suspension  of  thirlage  by  in- 
sufficiency of  mill,  266.  Suckeners 
must  wait  forty-eight  hours,  267. 

Exemptions  from  thirlage,  268.  MOl 
gone  to  decay,  and  another  built  in  a 
different  part  of  thirl,  268.  Statutory 
exemption,  2G8.  Payment  of  dry  mul- 
ture confers  exemption  from  all  other 
astriction,  268.  Statutory  exemption 
in  favour  of  distillers,  269.  Kiln  let  as 
part  of,  or  along  with  mill,  is  no  part 
of  the  thirl,  269. 

English  law  as  to  fixtures  in  mills, 
305.  Scottish  law  thereanent,  309, 316. 
Threshing  mill,  314.  Waulk  miU,  818. 
Com  mills — is  the  machinery  of,  re- 
moveable?  319. 

Duration  of  verbal  lease  of  mills, 
865.  How  described  in  clause  of  pos- 
session, 383.  Variations  in  clauses  of 
lease  peculiar  to  miUs,  394.  Measure 
and  duties  of,  894.  Alteration  of  price 
of  grinding  at,  394.  Lessee's  power  to 
sue  for  and  seize  abstracted  multures^ 
395.     When  rent  of,  payable,  395. 


Division  of  rents  between  heir  and 
executor  in  lease  of  mills,  ii.  334. 

What  held  an  inversion  of  the  use  of 
mill,  472,  478,  507,  «?. 

Mineral  lease,  forms  of  (coal),  Appendix, 
No.  8,  ii.  650;  (ironston/B)  No.  9,  ii 
656. 

Minerals,  power  of  heir  of  entail  to  lease^ 
i  119.  What  are  to  be  deemed  just 
profits  for  working,  119.  Power  of 
fiar  to  work  or  lease  minerals  burdened 
with  a  liferent,  125 ;  of  lif erenter,  127. 
— See  Mines  and  Minerals. 

Mines  and  Minerals,  rule  as  to  power  of 
assigning  or  subletting  leases  of,  i.  247. 
General  enumeration  of  mineraLs  ordi- 
narily leased,  269.  Subjects  of  the 
lease,  269.  Water,  fuel,  and  other 
natural  accommodations,  261.  Machi- 
nery, roads,  and  other  artificial  accom- 
modations, 262.  Right  to  exemptions 
and  immimities,  271.  Right  to  services 
of  workmen,  271.  Colliers,  how  their 
services  transferred,  271.  Statutory 
changes  in  their  favour  by  15  Geo.  IH. 
o.  28,  and  39  Geo.  UL  c.  56,  ib 

English  law  of  fixtures  applicable  to 
minerals,  i.  304.  Fire-engine  in  col- 
liery, utensils  in  saltworks,  305,  806. 
Scottish  law  as  to  fixtures,  316.  Uten- 
sils in  colliery,  saltworks,  816.  Col- 
lieries, engines  and  machinery  of,  820. 
Steam-engine  and  stalk  of  a  glasswork, 
321 .  Duration  of  verbal  lease  of  mines, 
865. 

How  described  in  clause  of  posses- 
sion, i.  883.  Mines  and  minerals,  with 
power  to  erect  works  inserted  in  clause 
of  reservation  of  agricultural  lease,  885. 
Variations  in  clauses  of  leases  peculiar 
to  mineral  lease,  395.  Provisions  as  to 
subdivision  of  shares,  395 ;  subletting; 
895.  Rent  clause,  395.  Clause  as  to 
management,  396.  Ordinary  provi- 
sions, 396 ;  operations  for  discovering 
veins,  pillars,  survey  of  works,  ana 
plans,  396.  Communicating  levels  to 
neighbouring  proprietor;  discontinu- 
ance of  working ;  option  of  abandon^ 
ment;  surface  damage;  machinery  in 
case  of  bankruptcy;  eale  of  produce 
raised  on  expiry  of  lease ;  machinery ; 
houses;  mills;  ko,^  on  expiration  of 
lease,  396.  Pits  or  buildmg  within 
plantations  or  garden  ground ;  railway 
and  roads,  397.  Conventional  hypo- 
thec over  machinery  and  mineral  stoick, 
397.  Validity  of  such  questionable^ 
897. 

Warning  in  removing  workmen  from 
houses  attached  to  l^d  mines,  ii.  67. 
Form  of  summary  removing  from 
mineral  subjects,  86.  Act  of  Sederunt 
1756  does  not  apply  to  removing  from 
mines  and  collieries,  127.  Irritancy  of 
lease  of,  for  not  working  minerals 
within  a  specified  time,  131. 
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LukDonTt  ex  iege  naerred  right  of 
minenk,  ii.  206.  CkMl,  mAzl,  207, 
DuDAgM  to  tenint  for  ezereiM  of  r»- 
■erred  right  of,  207;  how  eBiunated, 
208;  against  him  for  enofoaching  on 
landlord'a  reaerred  ri^t,  208. — Sea 
Beaerration. 

Boyalty  or  latom  for  minaral  pro- 
diioe,  iL  299.  Uiriaion  of  renta  of 
minea  between  heir  and  executor,  834. 
Bnbjeot  matter  of  landknd'a  hypothec 
in  mineral  sabjecta,  881. — See  Sent 

Bnlea  aa  to  occupation  and  manage- 
ment in  mineral  aubjecta,  iL  510.  Dur- 
ing currency,  511.  Ooal  Minea  Begu- 
ktion  Acta,  611. 

Subject  matter  of  leaae,  511.  Orer- 
working,  512.  Enlarging  boundaries 
of  atone  quarry,  512.  Making  bricks 
for  sale  in  a  pottery,  512.  Charring, 
612.  Bight  of  leasor  to  work  ooal  in 
xeaerred  ground,  512;  mode  of  woi^ 
and  results,  512 ;  power  to  sink  new 
pita,  512.  Where  course  of  working 
prescribed,  and  superincumbent  strata 
feU,  513. 

What  comprehended  under  term 
**  surface  damages,"  514. 

Communication  of  leyels,  514 ;  can- 
not be  exercised  without  permission, 
515 ;  nor  to  tenant's  own  mines  with- 
out a  consideration  given,  515.  Bar- 
riers, 516.  Obligation  to  leave  them, 
516;  to  leave  pillars  for  support  of 
roof,  517.  Withdrawal  of  natural  sup- 
port by  pumping  out  water,  518. 

Oonstruction  of  obligation  to  take 
ooal  from  certain  collieries  where  les- 
sor failed  to  give  sufficient  quantity, 
618 ;  of  right  of  working  mineral  moat 
profitably  and  conveniently,  518. 

Management  of,  on  termination  of 
laaae,  618.  Decisions  as  to  surface 
damages,  519;  claim  for  permanent 
damage  not  barred  by  annual  settle- 
ment with  agricultural  tenant,  519. 
When  lease  expired,  no  right  sum- 
marily to  eject  workonen  from  houses 
built  for  working  coal,  519.  As  to 
obligation  to  restore  land  over  which 
canal  was  made,  519. 

Beference  clause  in  mineral  lease, 
IL  519.  Decisions  as  to,  520.  Where 
men  of  skill  differed,  and  no  oversman 
was  made,  520.  Where  reference  en- 
tered into,  but  allowed  to  fail  into 
abeyance,  521.  How  men  of  akill  may 
satisfy  themselves,  521.  Whether  a 
dause  supported-a  demand  for  an  overs- 
man,  528.  Beference  clause  binding 
on  singular  successors,  524.  Com- 
petent modes  of  enforcing  dause  of 
management  in,  524. 

BeM^gnised  grounds  of  damages  in 
mineral  leases  by  lessor  against  lessee, 
ii  542.  Surface  damage,  542.  Special 
case  of  injury  to  buildhig  by  pumping 


water  out  of  mine,  5S9;  by  1 
against  lessor,  special  onseB,  550.  - 
Damages. 

Ministers,  parochial,  their  power  of  let 
manaes  and  glebes,  L  185 ;  or  1 
mortified  to  them,  137.  Title  a: 
pursue  a  removing,  ii  11. 

IQniater'a  stipend,  tenant's   liability 
tive  to,  ii.  317.     His  relief,  817. 

Minor,  effect  of  lesse  granted  by,  wit 
ouratOTB,  i.  85 ;  of  dischaiiges  for 
by,  85.    With  curators,    but   witJ 
their  consent,  80.     When    proof 
lesion  required,  and  when  lesion 
sumed,  86. 

Power  within  qvadriemnium  utUt 
reduce  lease  proved  to  be  in  jturioa 
166.     Leasee  by  minor  and  curat 

168.  Duration,  169.    Must  sign  le 

169.  Power  of  curator  to  act  in 
absence,  169,  170.  Lease  by,  in  £av 
of  curator,  170. 

His  power  to  bec<nne  leaaee,   2 
Can  administrator  at  law  or  tutor 
quire  an  original  lease  for  a  puj 
208;  or  renew  lease?  208. 

Succession  of  minor  heir  to  lei 
221.    May  his  tutors  appoint  a  ma 
ger,  221.     Warning  by  minor  to 
move  tenants,    ii.  11.      Warning 
minor  heir  to  remove,  53.     Benunc 
tion    of   lease   by,   112.      Septenn 
limitation  of  cautionary  obligation  ra 
against,  163.     Quinquennial  prescri 
tion  does  not  operate  against,  163,  4€ 
Actions  of  ejection  and  intrusion  < 
not  prescribe  against,  197.    Action 
abstracted  multures  does  not  presoril 
against,  201. — See  Curator. 

Minute  of  lease,  i.  3J3.  Its  tenor,  42 
Stamping  of,  421.  Inforaud,  foQowe 
by  possession,  448. 

Misrepresentation  of  extent  or  descriptio 
of  subject  let,  or  of  amount  of  rei 
paid,  u.  180-84. 

Mismanagement,  claims  for  dsmages  foi 
by  lessor  against  lessee,  534-38. — Se 
Damages. 

Bfissives  of  lease,  i.  373.  Must  they  b 
stamped,  408,  421.  Misdve  letters  o: 
offer  and  acceptance,  oonstitntion  o: 
lease  by,  421.  Their  tenor,  421.  HoiR 
rendered  obligatory,  421.  Beqaidtec 
of  acceptance  of,  421.  Effect  of  pos* 
session  on  unstamped,  421. 

Mobs,  damage  to  subject  let  by,  ii.  455. 

Money  in  a  house,  whether  liable  to  land- 
lord's hypothec,  ii.  375. 

Money  rent,  clause  of,  in  agrioQltnral  lease, 
i.  386 ;  ii.  276.  Part  money  and  part 
grain  rent,  i.  886. — ^See  Bent. 

Montgomery  Act,  leases  under  the,  I  90, 
Hseq, 

Mora  of  landlord^  forfeiture  of  hjpotheo 
by,  ii.  432;  what  amounts  to,  432. 
Bffect  of,  on  tenant's  claim  for  abate- 
ment of  rent,  457. 
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Mortifications — ^leases  of  lands  mortified  to 
parochial  ministers,  i.  187.  Incum- 
bent's power  of  leasing,  187. 

Leases  by  administrators  of,  148. 
Hospitals,  how  superintended  and  con- 
trolled before  the  Reformation,  143; 
after  the  Beformation,  148.  Oontrol 
of  the  Court  of  Session,  144.  "Who 
administer  property  mortified  for  be- 
hoof of  the  poor,  144.  How  mortifica- 
tions ordinarily  constituted,  145.  Or- 
dinary duration  of  leases  by  adminis- 
trators of,  145. 

HoTeable  and  immoTeable. — See  Fixtures. 

Muirbum,  early  statutes  relative  to,  ii.  509. 
Their  object,  503.  Modem  statutes, 
508.  18  Geo.  HI.  c.  54,  goTeming 
statute,  508;  for  the  preservation  of 
game,  504;  penalties  for  violating, 
504;  interpretation  of,  504;  tenants 
right  at  common  law,  504.  Mode  and 
extent  of  burning,  504;  must  not  be 
in  excess  or  emulation^  eatua^  505. 
Damages  if  burning  in  violation  or 
excess  of  stipulation,  505. 

Hultiplepoinding,  action  of,  by  tenants,  to 
try  right  to  rents,  when  competent,  ii 
855. 

Multures,  what  meant  by,  1.  258.  Out- 
town  or  out-sucken,  258.  In-town  or 
in-suck«n,  258.  Dry  multure,  258. 
When  payable  under  thirlage  of  inveeta 
et  illata,  261.  Constitution  of  thirlage 
by  general  reference  to  multures  used 
and  wont,  262.  Extent  of  multure  regu- 
lated by  usage,  264.  Deductions  from, 
265.  Payment  of  dry  multure  confers  ex- 
emption  from  all  other  astriction,  268. 

Multures,  abstracted,  power  of  lessee  to 
sue  for  and  seize,  i.  894.  Action  of, 
ii.  198;  pursuers,  199;  tenor  of  sum- 
mons of,  199.  Action  of,  by  lessee, 
in  his  own  name,  199;  cannot  compel 
lessor's  concurrence  in,  199;  by  sub- 
lessee, 199.  Defenders  to  be  called,  200. 
Extent  of  proprietor's  liability  to  mul- 
turer,  200.    Mode  of  proof  in  action  of, 

200.  Action  prescribes  in  five  years, 

201.  Does  not  run  against  minors,  201. 
Musical  instruments,  hired,  landlord's  hy- 
pothec over,  ii.  877. 

Mussel  fisheries,  protected  as  property  by 
10  and  11  Vict.  c.  92,  i.  278,  Note. 

Mutual  leases  by  coal  proprietors,  i.  180, 217. 

Mutual  performance,  clause  of,  in  agri- 
cultural lease,  i  893. 

N 

Naturalisation,  right  of,  how  obtained,  i.  208. 

Net  and  coble,  salmon  fishing  by,  i.  280. 
Different  kinds  of  nets  prohibited  from 
use  in  fishing  salmon  in  rivers,  280-82. 

Ifexua  and  perieulum  in  landlord's  seques- 
tration, its  extent,  ii.  428. 

Kon-entiy,  effect  of,  against  lessee,  i  447. 

Kon-residence,  irritancy  of  lease  for,  ii. 
180. — See  Irritancy. 


Notarial  subscription,  where  parties  cannot 
write,  i.  401.  Solemnities  of,  401. 
Number  of  witnesses  requisite,  401. 
Nuisance,  and  obligations  of  landlord  and 
tenant  ex  damno  in  respect  to  third 
parties,  with  the  consequent  rights  of 
relief,  iL  554.  Definition  of  nuisance, 
554.  Procedure  in  cases  of,  554. 
Oourts  competent,  554. 

Nuisance  or  injury,  as  between  land- 
lord and  tenant,  554.  Complaint  by 
landlord  against  tenant.  555.  When 
inversion  of  subject  held  as  nuisance, 
655. 

By  tenant  against  landlord,  555.  As 
to  agricultural  subjects,  555.  As  to 
urban  subjects,  556.  By  landlord 
erecting  steam  engine,  Ac.  in  upper 
fiat  of  same  tenement,  556 ;  case  where 
experiment  as  to  effect  of  manufactory 
ordered,  556. 

Obligations  of  landlord  and  tenant 
in  respect  of  third  parties,  556.  Oases 
of  what  are  considered  nuisances,  556. 
Fencing  school,  556.  Blacksmith's 
shop,  556;  manufactory  of  lace  and 
fringes  for  coachmaker,  by  looms.  556; 
printing  office,  557;  erection  of  fur- 
nace to  smelt  lead,  557.  Lessee's 
right  to  sue  for  nuisance,  557. 

By  third  parties  against  landlord, 
557.     For  public  nuisance,  557. 

Action  against  both  landlord  and 
tenant,  557.  Where  nuisance  by  tenant 
without  knowledge  of  landlord?  567. 
Is  landlord  liable  for  acts  of  tenants  ? 
557.  Analysis  of  cases  on  this  point, 
658,  et  teq.;  bursting  of  reservoir, 
which  tenant  was  permitted  to  make, 
559;  horse  falling  into  insufficiently 
fenced  pit  near  a  public  road,  560; 
necessity  for  proving  landlord's  autho- 
rity, 560;  special  case  of  a  dye-work 
in  which  landlord  held  to  have  autho- 
rised nuisance.  560.  Law  laid  down 
in,  case  of  injury  done  by  a  water- 
closet  to  occupant  of  a  lower  fiat  of 
tenement,  563. 

Obligations  of  relief  between  land- 
lord and  tenant,  564.  Where  rights 
of  third  parties  intervene,  565.  Where 
tenant  does  not  inform  landlord  of  the 
nature  of  the  work  he  carries  on,  he 
has  no  claim  under  the  warrandice  if 
interdicted,  565.  Does  landlord's  know- 
ledge liberate  tenant  from  rent  when 
interdicted?  665  Approximation  to 
rule,  566.  How  landlord  may  protect 
himself,  566. 


Oath  of  party,  reference  to,  to  prove  verbal 
lease  for  more  than  a  year,  incompe- 
tent, i.  868,  877.  Promise  made  to 
lessee  of  mills  held  to  be  proveable  by 
oath  of  lessor,  877.  Since  held  that 
defect  in  missives  cannot 
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bo  mpplied  bj  oftlh,  877.    To  pzoTa 
obligmtion  to  remove,  iL  28. 

Obedience,  or  offer  to  give  poeeeeaioii,  de* 
fence  of ,  to  a  removing,  U.  71. 

Objections  to  written  lease,  i.  427.  Want 
of  statutory  solemnities,  427. — See  De- 
fective Lease. 

Obligations,  written,  to  grant  a  lease,  and 
written  acceptanoe,  L  420.  Oeneral 
tenor  of,  421.  How  validated,  421. 
Stamping  of,  421.  Oonditional  obliga- 
tions, 429.  Effect  of  obligation  fol- 
lowed by  possessionf  as  to  singular 
successors,  429.  Obligation  to  re- 
move, iL  25.  Obligation  entitling 
tenant  to  possess,  as  a  defence  to 
warning  to  remove,  67.  Statutory 
effect  of  lease  containing  obligation  to 
remove,  77. — See  Removing. 

Ob  non  $olutum  canofi^m,  irritancy  of  lease, 
ii.  129.  An  indirect  but  effective 
security  for  rent,  436. — See  Irritancy. 

Offer  and  acceptance,  constitution  of  lease 
by,  i.  420.  Effect  of  offer  with  pos- 
session, 448. 

Occupation  and  management,  mode  of,  ii. 
471. — See  Management. 

Office,  lease  during  tenure  of,  implies 
power  to  sublet,  i.  241.  Lease  of 
dues  of,  343.  Possession  under  lease 
of  dues  of,  ii.  193.  Division  of  sala- 
ries of,  payable  out  of  the  produce 
of  land,  between  heir  and  executor, 
335. 

Offices,  clause  in  agricultural  lease  as  to 
preservation  of,  i.  388;  erected  by 
tensnt,  may  be  kept  or  removed  by 
landlord,  ii.  218.  Landlord's  implied 
obligation  as  to  office,  219.  Tenant's 
obligation,  221. 

Orchards  a  subject  of  lease,  L  256;  little 
known  in  Scotland,  257. 

Orkney,  persons  in,  inducicd  of  summons  of 
removing  against,  ii.  62. 

Outgoing  crop,  tenant's  right  to,  ii.  481. 
And  to  value  of  fallow  land,  489. — See 
Waygoing  Crop. 

Outlawry  of  granter  of  lease,  i.  85. 

Output  and  input,  tenant's  power  of,  infers 
right  of  subletting,  i.  237. 

Out-town,  or  outsucken  multure,  i.  258. 

Overseers  of  manufactory,  whether  they 
have  preference  for  wages,  ii.  408. 

Overlease  of  an  estate,  warning  to  remove 
in  case  of,  ii.  57. 

Oversman,  power  to  arbiters  to  appoint,  in 
clause  of  reference  of  agricultural  lease, 
i.  392. 

Oyster  fisheries,  recognised  as  property 
and  protected  by  3  and  4  Vict  c.  74, 
i.  278,  Note. 

P. 

Pactional  rent  for  miscropping,  iL  496.— 

See  Management ;  Rent. 
Pages  of  lease,  enumeration  of,  in  testing 

clause,  L  401.    No  longer  necessary  to 


mark  the  pages  of  any  deed  or  wril 
by  numbers,  401. 

Papists,  f ormeriy  incapable  of   bein^ 
sees,  L   196.      Interpretatton   of 
1700,  c.  8,  196.     Lease  mig^ht   be 
duced  by  lessor,  196.    Removing  mi 
be  pursued  without  any  procefls  of 
duction,  196.     Effect  of  33  Geo.  Ill 
54, 197.    Removal  of  all  disabilitiefi 
10  Geo.  IV.  c.  7,  197. 

Parliamentary  burghs,  L  153. — See  Bnzs 
Pariiamentazy. 

Parochial  Board,  L  145. 

Parole    evidence,    inadmissibility     of, 
prove  verbal  lease  for  term  of  yes 
368,  372,  376,  377.     Proof  of  a  tot 
promise  at  the  time  of  the  bargain  I 
refused,    377.      Admissibility    of, 
prove  constitution  of  lease,    377; 
vary,  control,  or  expiscate  the  stipu 
tions  or  clauses  of  lease,   377.     G 
understanding  as  to  a  particular  stij 
lation,  not  fLoally  settled  when   lee 
adjusted,    be    ascertained    by    pan 
shortly    after   entry    to    lease?    31 
Case  where,  in  a  coal  lease,  held  oo] 
petent  to  prove  by,   the  consent 
lessors  to  the  abandonment  of  oerta 
restrictions  as  to  working   the  cot 
against  the  provisions  contained  in  t) 
lease,  380. 

Partial  payment  of  rent,  landlcod  not  boui 
to  take,  ii.  189,  466. 

Parties,  clause  of  description  of  in  agricc 
tursl  lease,  i.  382.  Where  there  is 
cautioner,  382.  Effect  of  clause  of  d 
scription  of,  ii.  152.  Rights  of  partii 
as  affected  by  a  sale  under  sequestn 
tion  for  rent,  427. 

Partnership,  lease  by,  L  130,  215. — Se 
Companies. 

Passing  &om  decree  of  removing,  ii.  91. 

Passing  from  the  warning,  defence  oj 
against  removing,  iL  69. 

Passive  title. — See  Heir. 

Pastoral  farm,  lease  of,  i.  257.  Tenn  o 
entxy  to,  384.  Clauses  in  lease  of^  393 
Restrictions  as  to  ploughing,  390-94 
pasturing  ground  sown  with  gras 
seeds,  394.  Sheep  stock,  894.  Bum 
ing  of  heath  in,  394 ;  iL  502.  Hypo 
thee  over,  866;  as  between  landlorc 
and  sublessee,  411.  Mode  of  occupa* 
tion  and  management  of,  501-5.  FonE 
of  lease  of  a,  Appendix,  No.  5  (1),  ii 
640 ;   (2)  644. 

Pasturage,  servitude  |of,  includes  right  of 
leasing  game,  i.  337.  Effect  of  local 
usage  on  obligation  for  melioration  by 
tenant  in  pasturage,  iL  239.  — See 
Game. 

Payment,  risk  and  transmission  of,  of  rent, 
ii.  278.  Time  and  place,  279 ;  by  bill, 
where  house  drawn  on  fails,  279.  Of 
rent  by  tenant,  without  claiming  de- 
duction of  landlord's  burdens  paid  by 
him,  318.     How  presumption  of  de^ 
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daotion  overcome,  81  d.  Modes  of  en- 
forcing payment  of  rent,  847.  Ex- 
tinction of  rent  by,  437.  Must  be 
bona  fide,  487.  Payment  before  the 
term,  effect  of,  as  to  creditors,  487. 
Payments  held  to  be  bona  fide,  487 ;  to 
truster  before  sentence  of  forfeiture, 
487;  before  special  decliurator  of 
escheat,  487;  to  liferentrix,  under 
locality  by  a  former  husband,  her 
second  dying  rebel  after  term  of  pay- 
ment, 487.  To  an  apparent  heir,  who 
let  the  land  before  intimation  to 
tenant  by  liferentrix  infeft,  487;  to 
second  son  of  apparent  heir,  the  elder 
being  supposed  dead,  487;  by  land- 
lord's orders  before  conventional  term, 
487.  To  landlord  after  adjudger  sued 
tenant  in  an  action  of  mails  and  duties, 
but  did  nothing  for  seven  years,  488 ; 
after  sale  of  estate  of  which  tenant 
ignorant,  488;  after  landlord  granted 
heritable  bond,  which,  though  inti- 
mated, was  not  followed  by  possession 
or  demand  for  rent,  488.  What  held 
in  nuda  fide,  488;  to  landlord  in  non- 
entiy  after  action  by  superior  against 
tenants,  488 ;  to  party  heritably  infeft 
to  whom  in  use  to  pay,  but  not  for 
two  preceding  terms,  when  he  had 
paid  to  pursuer's  author,  488;  after 
execution  of  summons  of  mails 
and  duties,  488.  Tenant's  remedy, 
*  488. 

Beforehand  payment  not  usually 
sustained,  488.  How  far  affected  by 
custom  or  contract,  489.  Payment  to 
a  factor,  489.  Payment  after  citation 
or  arrestment,  489. 

Discharjg^e,  440.  Direct,  440.  When 
not  required  to  be  probative,  440. 
Proof  of  payment  under  a  written 
lease,  441.  How  delivery  of  corns  and 
cattle  in  satisfaction  of  rent  proved, 

44 1 .  Factor's  books,  how  far  evidence, 

442.  Presumed  discharge,  448.— See 
Discharge;  Bent. 

Peers  and  peeresses,  mode  of  subscription 
by,  i.  400. 

Penal  rent,  enforcement  of  tenant's  obliga- 
tions for,  by  stipulation,  it  495,  601. 
— See  Management ;  Bent. 

PeniUty,  interest  and  expenses,  doctrine  of, 
ii.  581.  Penalty  does  not  supersede 
performance,  581;  when  modified, 
581.  Penalty  on  stamping  deeds  or 
agreements,  i.  414.  Expenses  of  suit 
ought  to  be  specifically  concluded  for 
in  action  of  implement,  ii.  581;  not 
payable  out  of  penalty,  581.  Interest 
due  ez  Uge,  531;  payment  must  be 
demanded  to  entitle  to,  581,  582 ;  in- 
terest relinquished  by  conduct  of 
parties,  482;  where  tenants  declined 
to  make  payments  till  a  disputed  rent 
was  settled,  532.  Claim  for  periodical 
interest  on  arrears  of  rent,  582.    Ex- 


penses for  enforcing  im^ement^  when 
awarded,  584. 

Pensions  or  salaries  of  office  payable  out  of 
the  produce  of  land,  division  of,  be- 
tween heir  and  executor,  ii  885. 

Performance,  mutual,  clause  of,  in  lease,  L 
898. 

Perieulwn,  and  extent  of  nexut  in  landlord's 
sequestration,  in  questions  with  the 
tenant,  ii.  428. 

Perpetual  lease  invalid  against  singular 
successors,  i.  462. 

Personal  Diligence  Act,  1  and  2  Vict.  c.  114, 
ii.  82, 847,  848,  424,  569.  Amended  by 
10  Vict.  c.  67,  ii.  82. 

Petition  for  sequestration  by  landlord,  ii 
418. 

Phraseology  in  entails  barring  long  leases 
or  grasBums,  i.  108. 

Pigeons,  may  tenants  destroy  them?  IL 
192. 

Planting,  power  to  take  ground  for,  re- 
served in  clause  of  reservation  of 
agricultural  lease,  i.  885. 

Plough  goods,  Act  1508,  c.  98,  against 
poinding  of,  in  time  of  tillage,  i.  604 ; 
ii  609.  What  they  consist  of,  609- 
10. 

Poinding  on  decree  of  mails  and  duties,  iL 
858.  Competition  of  poinding  with 
landlord's  hypothec,  890.  Before  term 
for  payment  of  rent,  390.  Protest  by 
poinder  offering  caution,  891.  Bond 
by  him,  892.  Bemedy  where  dili- 
gence interrupted  by  landlord,  892. 
Poinding  subsequent  to  term  of  pay- 
ment, 892.  Judicial  remedy  by  land- 
lord against  poinder  violating  hypothec, 
896.  Imprisonment  of  poinder,  896. 
Poinding  by  a  creditor  for  himself  and 
landlord,  428.  Poinding  by  landlord, 
general  form  of,  608.  Under  direction 
of  Sheriff,  608.  Procedure,  608.  Pro- 
cedure where  other  poinders,  608. 

Subjects  poindable,  609.  Growing 
corns,  609 ;  when  held  completed,  609. 
Prohibition  by  1508,  c.  98,  of  poinding 
of  plough  goods,  609.  What  included 
under  statute,  609;  where  it  applies, 
610 ;  must  not  be  other  goods  on  farm 
when  poinding  takes  pUce,  610.  By 
creditors  of  landlord  against  tenant, 

611.  How  restricted,  611.  Extinction 
of  tenant's  rent  by,  614. 

Poinding  of  the  ground,  to  whom  com- 
petent, ii.  611.  Provisions  of  the 
19  and  20  Vict.  c.  79,  as  to,  612. 
When  and  how  far  avfulable  against 
trustee  in  bankruptcy,  612.    Its  nature, 

612.  How  limit^  as  against  tenants, 
612.  Does  it  include  arrears?  612. 
Who  must  be  parties  to  the  suit?  612. 
How  letters  of,  executed,  618.  What 
can  be  poinded,  618;  tenant's  proper 
goods,  618.  Tenant  within  burgh  not 
to  be  further  distressed  than  land 
tenant,  618.      How  long  it  endures, 
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■fUj  tL«  ifirrj\Ld  from  being  paukdtd, 

€13.      Prof/TMtor   of 


cia. 

Poli/A  Art.  <;«^&M^,  3  and  4  WilL  IV.  c  4«, 
vho  litM*-  for  >iiii   ■■iHi^u  andcTy  ii. 

31 1.  Pol.'«  Aod  LiLprrirTeiiicnt  An,  13 
ttkd  14  Vi'^.  e  :i:i,  iuotj«<t,  311 :  fron 
wW/ta  l«-«i«d,  312,  C>«D<:rd  Poliee 
Art  1  r*/j^  :\  i  2.  IhAnrtiooM  from  nla^ 
312(.  l>rftibAg«;  «^ptiuljtare,  31^:  how 
apportK/nnd,  :$irf.  B^covcvy  of  ex- 
l^tiiiMi,  310.  LUbilitj  not  to  Cfxoeed 
r«rnf,  .'ilO«  Polir«  Act  in  bnrg^  and 
w/tjuti,.*,  20  and  21  Vict.  c.  72,  how 
•A«w-iiiiiij#iit  imprjMtf^  316,  How  leriad, 
310;  UruAiit'd  relief  from,  316. 

Poor  Law  Act,  m  and  9  VicU  c.  %3,  valvu 
ti//n  of  UxidM  under,  ii.  305:  da- 
cmton*  M  to,  rifi?.  Proportionato 
liabilitj  of  landlord  axid  tenant  for 
jXK^r-mU'M,    312.     AjiiKrfisment   under, 

312.  liow  Uid  on,  312.  Mode  of 
anH'NiiniMit,  312. 

Poaa^HHioD,  «*ff*rt  of,  on  defectiye  or  im- 
pnihativo  li'a«>«,  L  373,  429.  Tenor  of 
cbtuM'  of,  in  an  agricultural  leaae,  3m3. 
\)oHc.n\yi\cfn  of  Hubjecta  let,  383.  Farm, 
millN,  mincfi,  finhingii — how  deficribed, 
3h;$.  Il»'ference  to  previoua  lexsee, 
3H3.  Ki^ht  conferred  by  claoae  of, 
3H3.  Ijfindlord'i  nrHcnred  power  in 
a|<ririiltnral  leaae  of  right  to  poaaes- 
aion,  'AHTt. 

Effect  of  poHM^saion  or  rei  inierventui 
on  defective  or  incomplete  leaae,  429. 
General  doctrine  of  poasesKion,  429. 
It  curoH  defcctiveneiiH  or  informality, 
430.  What  informalities  may  be  ao 
cured,  430  et  teq,  Caaea  where  poa- 
aeHKion  doos  not  cure  informality  or 
dcfectivenesH,  437  et  $eq, 

Kffect  of  it  against  aingolar  sue- 
ocKNorH,  i.  44K.  Nature  of  poasesaion 
to  aecure  against  aingular  sucoesaora, 
4r)6.  Ih  want  of  it  supplied  by  regia- 
tration  of  leaae?  456.  20  and  21  Vict. 
0.  26,  does  not  alter  the  conunon  law 
doctrine,  457.  Legal  neoeasity  of  poe- 
semion,  457.  Eifect  of  poaaeaaion  or 
want  of  it,  458. 

EaHontial  to  a  rental  right  aa  to 
aingular  auccesaora,  484. 

l^hether  esaential  to  an  aaaignation, 
406.  Under  a  aubleaae,  517.  Under 
aasignation  of  sublease,  522. 

NeoeHMary  to  tacit  relocation,  624. 
Effect  of  pORseaRion  after  renunciation, 
526.  PoHHoasion  by  tolerance  or  virtual 
leaae,  531. 

Defence  against  removing,  on  obliga- 
tion;or  promise  entitling  tenant  to  poa- 
aesa,  ii.  67 ;  pro  indivito  poaaeaaion,  how 
far  a  defence,  69.  Nature  of,  to  which 
the  prooeaa  of  ejection  appliea,  101. 


174.  How  imptemcBfred.  ir».  Mi 
be  at  aabject  aa  feC  !*<■».  DtaLii|iti 
of  aobieet.  kow  eontiwed.  1<^  M 
be  in  aeeofdaAee  with  dtaLiiptiBSi,  a 
nitod  for  the  popoae  thaiit  iavad 
stood  to  incittila,  1**^.  ECect  of  < 
•eriptioB  *'aa  puniyf  d  by 
htHMelf,'  1^1:  of  aperififd 
aena,  1*^.  ConstrwrtiaB  of  the  tar 
*'aa  poaccBBcd  by  kta  toMBt,*  li 
Deacnption  by  bomidaiiea  or  neasa 
neiit,  1*^0.  In  general  tenna,  h 
Palae  dei  iip<Mai.  1^^  Bnle  wh 
portion  of  luid  aepanted  fran  kiKr 


fiann,  or  a  new  fana  m  made  vp 
aimdry  parcels  of  land  detached  £n 
several  oontigooua  Caima,  IdS.  M 
lepreaentation  of  rent.  IM.  Tenan 
liability  to  aervitndea,  1«4.  Extent 
poaaeaaion  under  lease  of  a  cotnmav 
aobjeet,  184;  what  held  to  be  indod 
under,  184.  Effect  of  general  refeiei 
to  poascaaion,  or  of  a  general  deacr 
lion  of  aubject  let,  185.  Landlon 
ri^t  where  leaaee  bankrupt,  or  deae 
the  poaDoeeion,  18:>:  or  where  he 
lawfully  disposseased,  18.>.  Appurtc 
anoea  of  aubject  let,  186.  Servitud 
186.  Commonty,  189.  Church  aa 
189.  Haa  tenant  any  right  to  t 
game  ?  190. 

Tenant'a  right  to  poaaeaa  and  pi 
aerve  the  aubject  let,  iL  190.  Bight 
poaaeaa,  how  construed,  190.  II 
atrainta  on  landlord's  interference  wi 
the  aubject,  190.  Landlord's  right 
leaae  of  grass  parks  for  dressing,  19 
to  enter  urban  aubjecta  for  repaii 
192.  Tenant*8  right  to  preaerve  t 
subject,  how  construed,  192.  Wh 
he  may  do  so  brevi  manu^  192.  T 
atroying  foxes,  rabbits,  192;  whether  < 
tends  to  pigeons,  192.  Whether  he  m 
destroy  game  occaaioning  injury,  1£ 
Leaaor's  obligation  to  maintain  tens 
in  possession,  193.  Effect  of  tenan 
bankruptcy,  193.  His  right  to  a  p< 
aeaaory  judgment,  193.  Ite  natu: 
194;  possession  requisite,  194.  ] 
whom  interim  poesesaion  regulate 
194.  Poasession  of  jura  incorporal 
194 ;  rents,  feu-duties,  dues  of  ofSLi 
195 ;  how  intimated,  195 ;  how  take 
195 ;  obligation  on  grantor,  195.  Gazi 
195. 

Actions  competent  to  tenant 
virtue  of  possession,  ii.  195;  th 
gencxal  nature,  195 ;  action  of  ejecti 
and  intrusion,  196;  of  abstraction 
multnrea,  198;  interdict,  201;  aoti 
to  enforce  aervitudes,  202. — Bee  i 
tiona ;  Ejection ;  Intrusion ;  Multure 
Interdict;  Servitudea. 

Besumption  of  poaaeaaion  by  lai 
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lord  under  reserred  power,  ii  218. 
Tenant's  claim  for  deduction,  213. 
Ck>n8truction  of  the  power,  214.  How 
it  may  be  established,  215.  Tenant's 
exemption  or  deduction  from  rent  for 
possession  being  withheld,  461.  What 
amounts  to  withholding  possession, 
461;  local  custom,  461;  diyerting 
water  from  mill,  461. 

Inverting  possession,  what  amounts 
to,  in  agricultural  subjects,  ii.  472 ;  in 
urban  subjects,  i.  244 ;  iL  478,  506. — 
See  Inverting. 

Tenant's  liability  for  damages  for  not 
taking  possession,  ii.  540.  For  retain- 
ing unwarrantable  possession,  540. 
Claim  against  landlord  for  withholding 
possession,  541.  For  temporary  dis- 
possession, 548. — See  Damages. 

Possessory  judgment,  defence  of,  against  a 
removing,  ii  68,  68.  When  tenant 
has  right  to,  193.  Its  nature,  194. 
Possession  requisite,  194.  By  whom 
interim  possession  regulated,  194.  Will 
not  stay  the  groundf  rom  being  poinded, 
613. 

Postponed  or  backhand  rent,  ii.  826.  Eflfeot 
of  postponement  of  rent  as  tp  division 
between  heir  and  executor,  831 ;  as  to 
landlord's  hypothec,  888. 

Poultry. — See  Earn. 

Power  to  name  an  heir,  i.  228.  To  assign 
or  sublet  when  excluded,  237;  when 
implied,  238.  To  output  and  input 
tenants,  237. 

PrtearioBy  ancient  forms  of  lease,  i.  38. 

Precept  of  warning  under  the  Act  1555,  iL 
42.  Form  and  execution  of,  44. — See 
Warning. 

Pre-emption,  clause  of,  in  a  charter,  does  it 
limit  vassal's  right  of  leasing  ?  i  131. 

Preference,  landlord's  right  of,  in  competi- 
tion with  other  ri^ts,  u.  390,  403. 
Crown's,  403.  Superior's,  405.  Farm 
servants',  406.  Deathbed  and  funeral 
expenses. — See  Hypothec. 

Prerogative,  process  of  Crown,  in  competi- 
tion with  landlord,  ii.  403. 

Presbyteries,  have  they  superintendence  or 
control  of  hospitals?  i.  143.  Their 
power  as  to  mortifications  to  the  poor, 
144. 

Prescription,  whether  corporations  may  ex- 
ist by,  i.  157.  Defence  of,  against  a 
removing,  ii.  69.  Its  commencement, 
70.     How  interrupted,  70. 

Prescription,  or  septennial  limitation 
of  cautioner's  obligation,  162;  runs 
against  minors,  163. 

Quinquenniid  prescription  of  rents, 

163 ;  does  nbt  run  againiat  minors,  168. 

Prescription  of  actions  of  ejection 

and  intrusion,  197 ;  is  not  extended  to 

minors,  197. 

Prescription  of  action  of  abstracted 
multures,  200.  Does  not  run  against 
minors,  201. 


Presoziption  of  right  of  action  on 
warrandice,  276;  date  from  which  it 
runs,  276. 

Triennial  prescription  of  rents  not 
founded  on  written  obligations,  468. 
Terms  of  the  Act  1579,  c.  83,  468. 
Parties  against  whom  it  operates,  463. 
Subjects,  463.  How  it  operates,  468. 
How  it  is  elided,  464.  Writ  or  oath  of 
party,  464.  What  the  creditor  must 
refer  after  the  three  years,  464. 
Elf  ect  of  action  within  the  three  years, 
464. 

Quinquennial  prescription  by  Act 
1669,  0.  9,  464.  Who  may  plead  it, 
465.  Bequisites,  465.  Its  application 
to  written  and  verbal  lease,  465.  Sub- 
jects to  which  it  applies,  465.  How 
elided,  466.  Cases  in  which  it  is  held 
not  interrupted,  466.  Partial  pay- 
ments, 466. 

Sequestration  in  security  and  arrest- 
ment on  the  dependence,  466 ;  counter 
claims,  466.  Within  what  time  the 
action  prescribes,  466.  Process  of 
sequestntion  akin  to  quinquennial 
prescription,  467. 

Prescription,  statutes  relative  to — 
1679,  c.  81,  u.  197,  463 ;  1699,  c  9, 
201,464;  1617,  c.  12,  276. 

Preservation  of  houses,  offices,  fences,  &c., 
dause  of,  in  agricultural  lease,  i.  388 ; 
of  march  dykes,  389.  Tenant's  right 
to  preserve  the  subjects,  how  con- 
strued, iL  192.  liay  he  destroy  game 
causing  injury?  192.  His  liabili^  to 
preserve  woods  and  planting,  208. 
General  doctrine  of  melioration  and 
preservation,  217.  Tenant's  obliga- 
tion  to  preserve,  221-50.  Precedents 
as  to  construction  of  clause  of,  258. — 
See  Melioration ;  Possession. 

Presumed  discharge  of  rents,  iL  443. — See 
Discharge. 

Printed  leases,  i.  402. 

Prison  Act,  23  and  24  Vict.  c.  105,  assess- 
ment payable  by  tenant  under,  iL 
315. 

Privilege,  exclusive  lease  of,  L  344.  Church 
seats,  845.  Places  of  public  amuse- 
ment 847.  Privilege  of  selling  com- 
modities, 348.— See  Exclusive  Privi- 
lege. 

Procurators  or  commissioners,  their  power 
of  leasing,  L  187. — See  Factors. 

Profits,  violent,  caution  for,  in  a  removing, 
iL  492.  Nature  of  violent  profits,  524. 
—See  Violent  Profits. 

Prohibitions  of  an  entail  against  alienation, 
their  effect  on  the  power  of  leasing,  L 
89.  Controlled  by  permissive  clause, 
89.  Bule  for  construing  prohibitions, 
108.  Prohibitory  terms,  103.  Prac- 
tical effects  of  the  prohibitory  phrase- 
ology, 107. 

Pro  indivieo  possession,  defence  of,  against 
a  removing,  iL  69. 
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Promiae  to  make  a  leaae,  its  effect,  L  862. 
Written  promise  with  pooaeoaion,  441. 
Paction  or  promiae  to  remove,  ii.  25. 

Promiae  entitling  tenant  to  poaaeea,  a  de- 
fence againat  a  removing,  ii.  67. 

Proof  of  verbal  lease,  L  366.  In  lease  for 
one  year,  is  it  competent  to  exclude 
written  document,  and  rely  solely  on 
pwole?  867.  How  alleged  condition 
m  verbal  paction  proved,  868.  Inad- 
miaaibiUty  of  parole  in  verbal  leaae  for 
more  tlum  one  year,  869,  871,  877, 
878.  Reference  to  oath  of  party  as  to 
verbal  lease,  369.  Proof  of  rei  mter- 
vemtut,  369.  Case  where  sublessee  held 
bound  to  prove  that  jotting  in  lessee's 
note-book  was  not  the  one  he  signed, 
but  was,  as  he  aUeged,  false  and  ftibri- 
cated,  377,  Note  6. 

Proof  of  written  lease,  871.  Constitution 
of  lease  for  term  of  yean  by  evidence 
purely  parole  incompetent,  872,  876, 
877.  Buling  in  Exchequer  Court,  that 
if  jury  were  satisfled  from  the  evidence 
that  a  tack  of  teinds  had  existed  in  the 
terms  set  forth,  they  were  entitled  to 
hold  the  evidence  sufficient,  though 
neither  the  tack  itself  nor  decree  of 
proving  the  tenor,  nor  proof  of  the  loss 
or  destruction  of  the  tack,  was  produced, 
872;  to  be  guarded  against,  872. 
Oath  of  party,  377.  Admissibility  of 
parole  to  prove  constitution  of  lease, 
877.  To  control  or  expiscate  stipula- 
tions of  lease,  877. 

Inadmissibility  of  unstamped  lease 
or  missive,  and  assignation  of  lease, 
410. 

Proof  of  verbal  obligation  to  remove, 
ii.  28. 

Property  Tax  Act,  6  and  6  Yict  c.  85, 
tenant's  liability  under,  prima  inttantia^ 
ii.  314.  Tenant's  obligation  to  pro- 
duce lease  to  assessor,  814. — See  Public 
Burdens. 

Prorogation  and  renewal  of  lease,  i.  442. 
distinction  between  them,  442.  Con- 
stitution of  prorogation  or  renewal, 
448.  Their  effect,  448.  Reservation 
of  old  lease,  444.  Prorogation  and 
renewal  in  questions  with  singular 
successors,  488.  Where  possession  on 
new  lease  is  made  to  commence  at  its 
date,  489.  Where  prorogation  or  re- 
newal is  to  commence  at  subsequent 
date,  and  landlord  is  meanwhile  divested, 
489.  Prorogation  or  renewals  by  heirs 
of  entail,  492. 

Public  administrators,  leases  by,  i.  180. 

Public  burdens,  stipulations  in  rent  clause 
of  agricultural  lease  as  to  payment  of, 
i.  887.  Ancient  attempts  to  impose 
tiiem  on  tenants,  ii.  304.  Remedy  by 
Statute  1697,  c.  227,  804.  Liability  of 
landlord  for,  where  no  stipulation,  805. 
Doctrine  of  valuation  in  imposition  of 
public  burdens,  805.  Leading  statutes, 
805;   Poor  Law  Act,  805;  definition 


therein  of  annual  value,  805.  Lands 
Valuation  Act,  17  and  18  Vict  c.  91, 
806.  Decisions  under,  805,  806.  How 
yearly  value  of  lands  estimated,  805; 
of  wood,  copse,  806 ;  where  let  at  hana 
fidi  rent,  806 ;  where  duration  is  long, 
806.  lessee  to  be  held  proprietor 
under  the  Act,  with  right  of  relief 
against  lessor,  306;  of  railways  and 
canals.  Amendment  of  Act  by  20  and 
21  Vict.  c.  91.  Provisions  for  review  of 
decisions  by  Courts  created  by  foxmer 
Act,  807.  Decisions  under  Valuation 
Acta  applicable  to  value  of  woods, 
oopse,  and  underwood,  308 ;  of  a  farm 
where  interest  paid  by  tenant  on  im- 
provements, 808 ;  where  improvements 
partly  permanent  and  partly  not,  808 ; 
of  lands  laid  down  in  grass,  308;  of 
engine-house  with  engine,  808;  of  a 
house  let  at  nineteen  pounds  nineteen 
shillings,  809. 

When  public  burdens  imposed  on 
tenant  ex  lege,  ii.  309 ;  where  there  is 
no  relief,  810.  Schoolmaster's  salary, 
310 ;  how  apportioned,  810 ;  how  levied 

810.  General  Police  Act,  who  liable 
for  assessments  under,  311 ;  provision 
where  premises  let  for  less  than  a  year, 

811.  Deduction  for  unlet  period,  311. 
Police  and  Improvement  Act,  311 ;  25 
and  26  Vict.  c.  101  (Lindsay  Act),  312. 
Poor's  rates,  312.  Old  law,  312. 
Governing  Statute,  8  and  9  Vict.  c.  83, 
how  imposed,  313.  Tenant's  relief  where 
he  pays  the  whole,  313 ;  when  tenant 
builds  houses  on  a  building  lease,  313. 
Property  Tax  Act,  governing  statute, 
5  and  6  Vict.  c.  35,  314.  Tenant's 
relief,  314;  how  amount  to  be  esti- 
mated where  rent  depends  upon  the 
price  of  grain,  814;  where  paid  in 
grain,  814 ;  where  rent  dependent  on 
actual  produce  814;  obligations  on 
tenant  to  produce  lease  to  assessor, 
814 ;  settlement  of  differences  under 
Act  betwixt  landlord  and  tenant,  315. 
Prison  assessment  within  burghs,  815, 
Amount  of  relief  to  tenant,^815.  Rogue 
Money  Act,  815.  Drainage  of  Lands 
Act,  815.  Tenant's  relief  against  land- 
lord, 815.  Lunatics  Act,  rdative  obli- 
gations of  landlord  and  tenant  under, 
81 5.  Police  Act  in  burghs  and  counties, 
816;  how  assessment  imposed,  816; 
how  levied,  816;  tenant's  relief,  316. 
Tweed  Fisheries  Act,  816.  By  whom 
assessments  payable,  817.  Tenant's 
relief,  817.  Power  of  recovery  of  rates 
from  tenants,  and  procedure,  817. 
Tenant's  liability  relative  to  minister's 
stipend,  317;  amount  of  rent  over 
which  it  extends,  817.    Manse,  818. 

Burdens  payable  by  convention,  ii. 
818.  Stipulation  of  payment  by  land- 
lord, 318.  Payment  by  tenant  in  first 
instance,  818.  Effect  of  landlord 
receiving  voucher  as  money,  and  not 
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diBiinguishing  it  in  receipt,  819;  or 
payment  of  rent  without  claiming 
deduction,  319.  How  presumption  in 
favour  of  landlord  overcome,  819. 
Stipulation  of  paymeot  by  tenant,  819. 
What  burdens  held  not  included  in  the 
obligation,  819.  EfFect  of  error  in 
amount  of  payment,  820.  Public  bur- 
dens on  house  let  furnished,  by  whom 
payable,  320.  Where  no  stipulation, 
821.     Statute  labour,  821. 

Pupils  cannot  be  instrumentary  witnesses, 
i.  400. 

Pupils  Protection  Act,  12  and  18  Vict.  o. 
51,  its  object,  i.  172,  186.  Procedure 
necessary  before  judicial  factor  grants 
or  renews  lease,  172.  Judicial  factor 
on  estate  of  aged,  deaf,  and  blind  per- 
sons held  not  to  fall  within  classes  of 
factors  enumerated  in  statute,  178. 
Propriety  of  granting  special  powers  to 
tutors-at-law,  178.  Power  granted  by 
Court  of  Session  to  tutor-at-law  to 
grant  lease  beyond  subsistence  of  his 
office,  178;  refused  to  tutors  to  grant 
lease  of  eighteen  and  a-half  years,  174. 
Case  of  necessity  must  be  made  out,  174. 

Purchaser  and  seller,  division  of  rents 
between,  ii.  841.  Competition  between 
purchaser  and  assignee  to  rents,  842. 
Eifect  of  custom  of  estate  as  to  terms 
of  payment  on,  842.  Competition 
between  sellers,  creditors,  and  pur- 
chaser, 842. 

How  purchasers  affected  by  land- 
lord's hypothec,  896;  purchasers  by 
private  bargain,  896.  Eifect  of  mora 
by  landlord  in  claiming,  397.  Where 
stock  left  sufficient  to  pay  rent, 
897.    Where  term  of  payment  past, 

897.  Where  sale  without  delivery,  897. 
Sale  of  goods  in  bonded  warehouse  in- 
timated, and  order  of  delivery  issued 
to  excise  storekeeper,  898.  Cases  in 
which  purchaser  is  secure,  898.  Crop 
not  in  inventory  of  sequestration,  898. 
Bona  fide  purchasers  from  intromitters, 

898.  Delivery  of  key  of  repository, 
896.  Sale  of  goods  under  provisions 
of  6  Geo.  IV.  c.  112,  sec.  9,  898.  Pur- 
chasers by  bulk  in  open  market,  898. 
Cases  in  which  purchaser  was  not  secure, 
899;  by  sample  in  open  market,  899. 
Purcluksers  by  public  sale  after  warning 
that  rent  not  paid,  401.  Purchaser 
from  subtenant,  410. 

Purgation  of  irritancy,  ii.  187.  Of  legal 
irritancy,  188.  During  the  dependence, 
188.    Proof  of  payment  or  satisfaction, 

139.  Consignation  of  arrears  before 
extract,  189.  Partial  payment,  189. 
Where  decree  pronounced  and  ex- 
tracted, 189.   Where  decree  in  absence, 

140.  Purgation  of  conventional  irri- 
tancy, 141.  In  what  oases  it  cannot  be 
purgCKCI,  141.  Proof  of  offer  of  pay- 
ment before  judicial  proceedings,  148. 
Where  held  purgeable  at  the  bar,  148. 


Where  offer  made  to  an  authorised 
agent,  148.  Payment  to  a  factor  after 
recall  of  his  commission,  148.  Stipu- 
lation that  irritancy  shall  not  be  purge- 
able,  143.  Waiver  by  tenant  of  right 
to  purge,  148. 
"Put  away,"  construction  of  the  term  in 
entails,  in  relation  to  the  power  of 
leasing,  i.  106. 

Q 

Quarries. — See  Blines  and  Minerals. 
Quinquennial  prescription  of  rents,  ii.  168, 
464.    Available  to  cautioners,  168. 


Babbits,  tenant's  right  to  destroy,  ii.  192, 
198.  Reservation  by  landlord  of  stock 
in  rabbit  warren,  216. 

Bailways,  leases  of,  i.  848;  a  statutory 
creation,  848.  Policy  of  the  Legisla- 
ture as  to  amalgamation  of,  849.  Be- 
straints  upon  amalgamation  of,  849. 
Standing  rules  of  Houses  of  Commons 
and  Lords  thereanent,  849.  What  in- 
volved in  leasing  a  railway,  849.  How 
right  constituted,  849.  Statutory 
enactments   applicable    to   leases   of, 

850.  Operation  of  the  statutes,  850. 
Authority  to  lease — name  of  subject 
leaaed^essor's  and  lessee's  names,  850, 
Construction  of  phraseology  imposing 
«  aU  usual  and  proper  obligations  "  on 
lessee  for  maintaining  railway  in  good 
and  efficient  repair  and  working  con- 
dition, 851 ;  practical  remedy  suggested, 

851.  How  railway  leases  in  practice 
constituted,  851.  Outline  of  more  im- 
portant provisions  of  railway  lease,  851. 
Its  subject-matter,  852.  What  meant 
by  "the  plant,"  352;  by  "the  rolling 
stock,"  852.  Of  what  the  rent  should 
consist,  852.  Eifect  on  lessee  of  gene- 
ral statute,  as  to  conveyance  of  the 
mails  by  railway»— as  to  the  convey, 
ance  of  troops — as  to  parliamentary 
trains,  regulating  the  railway  guage> 

852.  Powers  vested  in  the  Boaid  of 
Trade,  858.  Case  in  which  held  that 
a  lease  of  a  railway  for  999  years  waa 
not  a  lease  but  an  actual  transference 
of  the  property  of  the  railway,  854, 
855.  Construction  of  statute  provid- 
ing that  one  railway  company  should 
take  a  lease  of  the  works  of  another 
railway  company,  and  pay  a  certain 
percentage  on  the  amount  expended, 
to  be  ascertained  by  the  engineer 
named  in  the  Act,  i  856.  Engineer's 
report  on  amount  held  to  be  final,  856. 
Incompetency  of  appointment  of  judi- 
cial factor  to  manage  railway  leased  by 
one  railway  company  to  another  who 
refused  to  take  possession  of  it,  857. 
Case  where  both  parties  found  entitled 
to  resile  from  proposed  lease  of  a  rail- 
way,  857.  Case  in  which  railway  com- 
pany ordered  to  execute  a  conveyance 
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to  another  oompAnT  in  termi  of  a 
statute,  857 ;  jadiciaJ  factor  appointed 
to  enter  on  office  if  arrears  doe  by 
railway  company  were  not  paid  when 
oonreyance  was  executed,  357.  ^^g^*«>* 
case  in  which  held  that  leasees  were 
not  bound  to  work  the  demlBed  railway 
for  passenger  traffic,  nor  to  work  for 
passenger  woi^  even  if  it  presented 
itwlf,  343.  Special  case  where  rail- 
way company  found  liable  to  proprie- 
tors for  damage  by  scTerance  of  land, 
and  entitled  to  rehef  of  certain  claims 
of  tenant,  iL  550. 

BaOway  statutes— 1  and  2  Vict.  c.  98,  L 
852;  3  and  4  Vict,  a  97,  351,  353;  5 
and  6  Vict.  c.  55,  351 ;  7  and  8  Yict  c. 
85,  351,  358 ;  8  and  9  Vict  c.  20,  o.  83» 
and  c.  96,  336 ;  9  and  10  Vict  c.  57, 
and  14  and  15  Viet  c.  64,  353. 

Banking  and  sale,  effect  of,  on  lessor's 
powers,  ii.  577.  Bars  act  of  extraordi- 
nary admimstration,  577 ;  granting  re- 
newal of  lease  at  low  rent  during  cur- 
rency of  former  lease,  577.  Long 
duration  not  a  Talid  objection  if  rent 
adequate,  578.  Lessee's  daim  for 
meliorations  good  against  Judicial  fac- 
tor in  a,  579. 

Beal  right  in  a  lease,  how  constituted,  i.  444. 

Beapers,  preference  of,  for  wages,  IL  407. 

Becall  of  landlord's  sequestration,  grounds 
for,  ii.  429. 

Beceipt — See  Discharge. 

Beconl  (proposed)  for  leases,  assignations 
and  subleases,  i.  509. 

Beckless  burning,  statute  against^  by  tenant, 
1426,  c.  75,  ii.  258. 

Beooveiy  and  retention,  landlord's  power 
of,  of  subject  matter  of  hypothec,  iL 
413. — See  Hypothec. 

Beduction  of  granter's  title  annuls  lease, 
i  87 ;  of  decree  and  warrant  of  sale  in 
landlord's  sequestration,  ii  429.  Under 
Small  Debt  Act,  429. 

Bef eree,  report  by  a  statutory,  final,  L  866. 

Beference,  clause  of,  in  agricultural  lease, 
i.  392;  ii.  567.  Provision  for  refusal 
to  nominate  referee,  i.  892.  Power  to  ap- 
point oversman,  393.  In  mineral  lease, 
ii.  520 ;  decisions  thereon,  520.  Special 
cases  as  to  the  effect  of  the,  567.  Be- 
feree  must  be  named,  567.  What  held 
a  valid  obligation  to  refer,  567.  Dis- 
qualification of  referee  by  actual  or 
contingent  interest,  568.  Powers  of 
referees,  568.  Oversman  not  obliged 
to  hear  parties,  568.  Incompetency  of 
general  reference  of  disputes  to  referee 
to  be  named  by  third  party,  568.  In* 
sertion  in  clause  of  reference  of  power 
to  apply,  569.  Sheriff  to  appoint  re- 
porters, and  put  them  on  oath,  569. 
BegiJity,  burghs  of,  powers  and  mode  of 

letting  by,  i.  155. 
Begister  (proposed)  for  leases,  assignations, 
and  subleases,  L  509. 


Be|(istration,  dause  of,  in  agrienltnra 
lease,  i  393.  In  Books  of  Oouncil  ani 
Session,  Ac.,  898.  Diligence  foUowini 
on,  393.  Does  registration  of  lean 
supply  want  of  possession?  456.  O. 
lease  for  summary  diligence,  iL  347. 

Begistration  of  Long  Leases  Act,  20  am 
21  Vict  c.  26,  L  457,  444,  510-15 ;  ii 
583,  593.— See  Long  Leases. 

Met  mierventuif  on  what  ground,  L  856 
Operation  of,  upon  verbal  lease,  369 
Proof  of,  competent,  871.  d^enera 
doctrine  of,  429.  Upon  defective 
written  lease,  480.  Effect  of,  440 
When  it  operates,  440.  JUi  interveniM 
without  actual  possession,  426.  Bi 
whom  it  may  be,  441.  What  maj 
amount  to,  442.  Effect  of,  on  obliga 
tion  to  remove,  ii.  29. 

Belief,  cautioner's  right  of,  ii.  159. 

Beligious  communities,  leases  by,  L  159. 
Their  right  to  hold  property,  and  how, 
160.  Change  effected  in  relation  t< 
holding  of  property  by,  by  18  Vict,  c 
13,  160. 

Belocation,  tacit,  i.  523.  Its  nature,  528 
Derivation,  524.  Possession  requisite 
524.  Where  subject  sublet,  524.  Warn- 
ing or  renunciation,  by  whom  and  with 
in  what  time  to  be  given,  525.  Effect 
of  not  following  out  warning  or  renun- 
ciation, 526.  With  lessee  himself,  526. 
With  heir  of  lessee,  526.  Interruptioi: 
of  tacit  relocation,  526.  Tacit  reloca- 
tion by  receipt  of  rent,  526.  Effect  ol 
services  performed,  527.  How  inferred 
from  facts,  527.  When  not  to  be  in- 
ferred, 528.  Kinds  of  leases  to  which 
tacit  relocation  applies,  529.  Judicial 
leases,  529.  Subjects,  529.  Against 
whom  it  operates,  529.  Where  land- 
lord or  tenant  insane,  529.  In  leases 
by  tutors  or  curators,  by  minors,  by 
judicial  factors,  530.  Where  lessor 
defunct,  530.  Whether  possession  by 
tolerance  or  virtual  lease  recognised  as 
valid,  531.  How  stopped  in  lease  d 
feu-duties,  ii.  88.  Effect  of,  on  cau- 
tioner's obligation,  160. 

Bemoval,  clause  of,  in  agricultural  lease, 
i.  892.  Stipulation  for  penal  rent  to 
enforce,  892.  Letter  of  removal  un- 
der 16  and  17  Vict.  c.  80,  ii.  78. 

Bemoving,  dissolution  of  lease  by,  iL  1. 
Voluntazy,  1.  Distinction  between 
voluntary  removal  and  an  obligation  to 
remove  voluntarily,  2.  Title  necessaxy 
to  pursue,  2.  Lessee  cannot  question 
title  of  lessor  from  whom  he  derives 
right,  3.  Transference  of  warning  and 
right  of  action  to  heir  of  lessor,  23* 
Assignation  of  warning,  24.— See  Title; 
Warning. 

Voluntazy  obligation  or  promise  to  re- 
move, iL  25.  Constitution  of  the  obli- 
gation, 25.  How  proved,  25.  Old 
form  of  written  obligation,  25.    dause 
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in  modem  lease,  26.  Separate  obli- 
gation,  26.  Words  suffloient  to  con- 
stitute obligation,  26.  There  must  be  no 
doubt  as  to  granter's  power  to  oome 
under  the  obligation,  27.  Verbal  obli- 
gation, 28.  Proof  by  oath  of  party, 
28.  Parole  proof  inadmissible,  29. 
"What  equipoUents  are  admitted,  29. 
Maia  fidU  of  lessee,  29.  Effect  of  rei 
intervenUu,  80. 

Mode  of  enforcing  obligation  to  re- 
moTe,  ii.  81.  Warning,  how  super- 
seded, 81.  Where  it  is  not  superseded, 
32.  Procedure  by  a  charge  at  homing 
on  the  Act  of  Sederunt^  lith  Dec. 
1756,  84.  Application  for  warrant, 
34.  Bill  for  and  tenor  of  the  letters 
of  homing,  84.  Summons  of  succeed- 
ing in  the  vice  where  tenant  disobeys 
the  charge,  86.  Execution  of  the  war- 
rant, 85.  Warrant  of  ejection,  85. 
How  enforced,  86.  Procedure  at  ejec- 
tion, 86.  Inventory  of  ejected  effects, 
86.  Oaption,  86.  Letters  of  ejection, 
how  obtained  and  executed,  86.  Sus- 
pension by  tenant,  86.  Procedure  not 
under  the  Act  of  Sederunt,  87.  Action 
upon  an  obligation  in  the  lease,  but 
not  under  the  Act  of  Sederunt,  87. 
Procedure  where  the  obligation  is  in 
a  separate  document,  87.  Jurisdiction 
under  obligations  to  remove,  87.  Court 
of  Session,  87.  Sheriff,  88.  Lord  of 
BegiOity,  88.    Barons,  88. 

Judioal  removings,  history  of,  iL 
39.  Form  of  warning  prior  to  1555, 
39.  Act  1556,  c.  89,  40;  its  object, 
40 ;  its  practical  defects,  40.  Bemedy 
by  Act  of  Sederunt,  14th  December, 
1756,  41.  Solemn  remoyings,  41. 
Summary  remoyings,  42.  Bemovings 
under  the  Act  1555,  42.  Tenor  of 
the  statute,  42.  Subjects  to  which  it 
applies,  42.  Warning,  42.  Precept, 
42.  Procedure  on  warning,  48.  Non- 
appearance of  defenders,  48.  Defence, 
48.  Caution  for  violent  profits,  48. 
Precept  of  warning,  its  form  and  mode 
of  execution,  44.  When  tenant  is  with- 
in the  kingdom,  44 ;  when  out  of  the 
kingdom,  46. — See  Warning. 

Sommons  of  removing  fo&owing 
upon  warning,  ii.  61.  Its  tenor,  61. 
Where  action  raised  before  or  after 
term  of  removal,  61.  Induda  and 
execution,  62;  where  defender  in  Ork- 
ney or  Shetland  or  furth  of  the  king- 
dom, 62.  Who  must  be  cited,  68.  De- 
fence must  be  instantly  verified,  68. 
Caution  for  violent  profits,  when  re- 
quired, 64.  Bule  for  estimating  amount, 
66.  What  it  oomprehenda,  66.  De- 
fences competent,  66. — See  Defences. 

Bemoving  under  the  Act  of  Sede- 
runt, 14th  December  1756,  iL  72. 
Kinds  of  removing  to  which  it  applies, 
72.  Tenor  of  the  Aot»  72.    Procedure, 


73.  Court  before  which  the  action  is 
competent  in  the  first  instance,  78. 
Nature  of  the  summons,  78.  How 
executed,  73.  Iiukteim,  74.  Act  of 
Sederunt  must  be  libelled  on,  74. 
Time  within  which  action  must  be 
raised,  74.  Action  of  removing  where 
Act  of  Sederunt  was  deemed  inappli- 
cable, 75.  Bemovings  before  the 
Sheriff,  76.    How  regulated,  76. 

Bemovings  in  terms  of  Act  16  and 
17  Vict.  c.  80,  u.  76.  No  repeal  of 
previous  law,  76.  Time  within  which 
summons  may  be  raised,  76.  Statutory 
effect  of  lease  containing  obligation  to 
remove,  77.  Effect  of  lease  specifying 
term  of  endurance,  or  extract  lease 
from  books  of  any  court  of  record,  77. 
When  notice  to  remove  must  be  given, 
77.  How  to  be  given,  77.  What  to 
be  held  evidence  of  notice,  78.  Time 
within  which  removing  must  be  ef- 
fected, 78.  Suspension  of  proceedings 
competent,  78.  Statutory  effect  of  letter 
of  removal  in  terms  of  the  statute,  78. 
Tenor  of  letter,  78.  Mode  of  enforc- 
ing, 78.  Do  the  enactments  apply  to 
burgage  subjects?  79. 

Summary  removings,  ii.  79.  Diffe- 
rent classes  of,  80.  Heir  of  liferent 
lessee,  80.  Bule  appUed  to  mnnnfls 
and  glebes,  81.  Subjects  from  whidi 
summary  removing  lawful,  82.  Bur^^ 
tenements,  82.  How  regulated,  82. 
Warning  by  chalking  the  door,  82. 
Time  of  warning,  82.  Whetner  war- 
rant required  for  chalking  the  door, 
82.  Verbal  warning,  88.  Warning  at 
the  instance  of  a  singular  successor, 
84.  Modified  rules  as  to  warning,  84. 
Warrant  from  magistrates  unnecessary, 

84.  Chalking  doors  without  magis- 
trates' authority,  84.  Acknowl^g- 
ment  of  verbal  intimation  to  remove, 

85.  Intimation  by  tenant  of  intention 
to  remove,  85.  Houses  let  as  acces- 
sories to  customs,  85.  Countiy  houses, 
85.  Minerals,  86.  Heritable  subjects 
let  for  less  than  a  year,  and  of  a  certain 
annual  value,  86.  Begulations  of  1  and 
2  Vict.  c.  119,  thereanent,  86.  Form 
of  complaint,  87.  Constraction  of  Act, 
87.  Beponing  against  decree  in  ab- 
sence, 87.  Citing  witnesses,  87.  Pto- 
oedure  under  Act,  87.  Feu-duties  and 
port-customs,  88.  Where  a  summary 
removing  is  competent  against  a  Bah- 
lessee,  88.  Procedure  under  summary 
removings,  89.  Form  in  burgal  remov- 
ings, 89.  In  otker  summary  removings, 
90. 

Decree  of  removing,  ii.  90.  Form 
of  execution,  90.  Time  of  execution, 
91.  Effect  of  decreet  after  death  of 
original  party,  91.  Passing  from  de- 
cree, 91.  Mode  of  review,  92.  Gfo- 
veming  Acts,  92.    Dedaions  relative 
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to  the  power  of  roTiew,  93,  98.  Oom- 
petenoT  or  incompetenoy  of  interim 
ezecatiOB  pending  appeel^  98. — See 
Decree  of  SemoTing. 

Ejection  of  tenaaty  what  signiAedbj^ 
iL  99,  196.  Ejection  m  execation  of 
decree  of  lemoYing,  99;  under  pro- 
oeduxe  in  the  Court  of  Beeeion,  99; 
in  the  Sheriff  and  other  inferior  courts, 
100.  Process  or  action  of  ejection, 
lOl^.—See  Ejection. 

Interdict  an  incompetent  mode  for 
effecting  remoTal,  ii  106. — See  Benon- 
ciation. 

Benewable,  lease,  from  year  to  year,  its 
effect,  i.  442. — See  Endunnce. 

Renewal  of  lease,  distinction  between  and 
prorogation,  i  442. — See  Prorogation. 

Bent  danse,  in  agrictiltural  lease,  L  886; 
ii  276;  tenor  of,  i.  386.  Different 
kinds  of,  386.  Honey  grain,  386. 
Part  grain,  part  money,  kain,  arages, 
and  carriages,  386.  Public  bordens, 
887.  €k>nYentional  terms,  386 ;  ii.  326. 
Legal  terms  of  payment  of  rent,  i. 
387;  ii.  326.  Forehand  rent,  L  387; 
ii.  327.  Backhand  rent,  i.  387;  ii  326. 
Stipulation  as  to  payment  of  last  year's 
rent,  i  387.  Declamtion  of  nullity  of 
lease  if  rent  unpaid  for  specified  time, 
388.  Bent  dause  in  lease  of  mills, 
895 ;  of  minerals,  395.  Mineral  rent, 
how  paid,  395.  Boyalty,  produce,  395. 
Produce  of  profits,  how  ascertained, 
395.  Bent  dause  in  lease  of  fisheries, 
398 ;  of  manufactories,  898 ;  of  ferries, 
399. 

Stipulation  for  rent  a  statutoxy  requi- 
site, 1.  474.  Must  not  be  dusory,  475. 
What  considered  elusory,  459.  Of 
what  rent  may  consist,  477.  Money  or 
produce,  477.  Payment  of  public  bur- 
dens, 477.  Qrassums,  477.  Kain,  478. 
Services,  of  what  they  may  consist^  478. 
Stipulated  retention  of  rent  for  in- 
terest or  extinction  of  debt,  i  479. 
Effect  of,  against  singular  successors, 

479.  Where  there  is  a  surplus  rent, 

480.  Where  rent  discharged  in  lease, 
463.     Bule  as  to  singular  successors, 

463.  When   effectual  against  them, 

464.  CSases  where  the  stipulation  in- 
effectual, 465.  Bestrictions  on  power 
of  lessor  to  fix  rent  or  take  grassum, 
483.  Bent  a  requisite  to  rental  rights, 
488.  Arrear  of  two  years'  rent,  irri- 
tancy on,  ii.  121 ;  under  Act  of  Sederunt 
1756,  124.  What  held  to  be  a  year's 
rent  under  the  Act,  124. — See  Irritancy. 

Bespectiye  liability  of  heir  and  exe- 
cutor for  rent,  ii.  168.  Liability  of 
assignees  for  arrears  of  rent,  171 ;  or 
Toluntary  trustees  for  creditors,  171, 596. 
Liability  for  rent  of  prindpal  lessee  in 
a  sublease,  174;  of  sublessee,  174; 
where  acknowledged  and  where  not, 
174 ;  of  sublessee  to  lessee,  177.    De- 


duction of  rent  to  tenant  by  exercise 
landlord's  reserved  rights,  211 ;  by  1 
resuming   possession,   feuing,   or    < 
changing,  218.    Betention  of  rent 
tenant  for  meliorations,  250,  255. 

Bi^ts  and  obligations  of  landlord 
recdve,  and  of  tenant  to  pay  rent, 
276.      Modes  in  which  rent  and 
equivalents  are  constituted,  enfonn 
and  extinguished,  277.    Subject  que 
rent  to  be  dealt  with  as  im»m  quid,  2' 
Definition  of  rent,  278.    Money  rei 
278.     Liability  for  rent  by  constn 
tion,  independently  of  stipulation,  2' 
Liability  of  lessee,  how  fur  affected 
stipulation,  279.     Bisk  of  transmissi 
and  delivery,  279.    Time  and  place 
payment,  279.    Oompensation,  280. 

Betention  of  rent  for  success] 
years,  or  for  an  indefinite  demand,  i 
competent,  ii.  281.  Is  it  compete 
for  consequential  or  illiquid  daxoagc 

281,  et  seq.     Befusal,  for  want   of 
steading  and  portion  of  pasturage,  2^ 

282.  In  lease  of  inn,  for  alteration 
line  of  road,  281.  In  mineral  leai 
282.  For  failure  to  deliver  up  fenc 
in  proper  condition,  282;  to  rep 
houses,  Ac.,  282 ;  by  tacksman  of  to 
because  road  was  impassable,  2i 
Lessee  of  burgh  customs,  because  pi 
of  custom  found  not  exigible,  2£ 
Arrears  of  rent  ordered  to  be  consign 
while  mutual  actions  pending,  2€ 
Case  where  retention  allowed,  2£ 
Not  allowed  as  against  daim  for  fallc 
and  manure,  284;  nor  for  failure 
erect  dykes,  285.  Subtenant  not  e 
titied  to  retain  rent  due  to  him  1 
principal  tenant  because  a  reduction 
principal  lease  had  been  raised,  285. 

Bent  in  grain  or  produce,  ii.  28 
Mode  of  adjusting  it,  286.  Must  1 
offered  in  due  time,  287.  Consequen 
of  refusal  to  accept,  287.  Where  n 
timeously  offered,  287.  Must  be  d 
livered  debito  tempore,  288.  Effect 
Weights  and  Measures  Act,  289.  Fia 
of  the  county,  290.  Kain,  or  return : 
other  produce,  297.  Different  kin< 
of,  298.  Construction  put  upon  leai 
stipulating  for  part  payment  of  rei 
according  to  price  of  cheese  "p< 
stone,  according  to  the  highest  fiai 
prices  of  the  coanty,"  298. 

Boyalty,  or  return  in  mineral  pr^ 
duoe,  ii.  299.  Modes  in  which  the  n 
turns  are  practically  estimated,  292 
Of  what  royalty  consists,  299.  Diffei 
in  different  mines,  300. 

Bules  for  fixing  liability  of  lessee,  i: 
300.  In  lease  of  stone  quarries^  800 
of  coal  and  other  minerals,  301. 

Services  and  customaiy  fees,  ii.  302 
Where  not  stipulated,  302.  Herezeld 
its  nature,  302.  When  exigible,  SOS 
Bifles  applicable  to  it,  308. 
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Market  dnties,  ii.  803.  Bates  cannot 
be  raised  without  an  Act  of  Parliament, 
803.  Their  nature,  304.  For  what 
they  are  exigible,  804.  Spedflc  dura- 
tion, 304.  Gertain  sum  paid  as  rent, 
804. 

Public  burdens,  deductions  from  rent 
for,  paid  by  tenant,  ii.  304,  it  teq, — See 
Pubuc  Buidens. 

Bight  of  landlord's  representatiyes  to 
the  rents,  ii.  322.  Heir  feudally  in- 
Tested,  322.  Apparent  heir,  322.  Bule 
as  to  rents  falling  due  during  appa- 
rency, but  unuplif ted  before  heir-appa- 
rent's  death,  823.  Division  of  rents 
between  lif  erenter  and  fiar,  or  heir  and 
executor,  326.  Apportionment  Act, 
326,  336.  Terms  of  payment  of,  legal 
and  conventional,  326.  Postponed  or 
backhand  rent — anticipated  or  forehand 
rent,  327.  Terms  wluch  rule  the  divi- 
sion, 327.  Decisions  between  widow, 
liferentrix,  and  husband's  executrix, 
828 ;  widow  of  heir  of  entail  with  assig- 
nation to  rents,  328;  widow  whose 
jointure  leviable,  and  whose  husband 
survived  Martinmas,  328;  between 
executor  and  flar,  where  proprietor  or 
lif  erenter  survived  term-day,  828.  Bule 
Dies  inceptw  pro  eompleio  habetur  appli- 
cable, 830.  Effect  of  postponement  or 
anticipation  of  rent,  881.  Subjects  to 
which  the  rule  of  division  appUes,  832. 
Com  farms,  332.  Grass  farms,  888. 
Bules  applicable  to,  888 ;  where  land- 
lord survives  Whitsunday,  834 ;  when 
let  from  April  to  December,  and  land- 
lord dies  between  Whitsunday  and 
Martinmas,  884;  rule  applicable  to 
services  and  prestations,  834.  Bules 
applicable  to  mills,  houses,  mines,  385 ; 
fisheries,  335 ;  to  pensions  or  salaries, 
835. 

Alteration  of  the  law  as  to  division 
between  heir  and  executor,  by  4  and  5 
Will.  rV.  c.  22,  and  subsequent  Appor- 
tionment Act,  836 ;  liability  of  heir  of 
entail  to  ancestor's  executor  under,  836. 
How  much  of  Act  applicable  to  Scotland, 
339.  Construction  of  statute,  839; 
applicable  to  entails,  889.  Oaae  in 
wluch  Act  held  not  applicable,  840. 
Division  of  rents  between  purchaser 
and  seller,  841 ;  decisions,  841-44,  and 
843,  Note  5.  Bight  of  assignee  to  rent, 
844-46. — See  Assignation. 

Modes  of  enforcing  payment  of  rent, 
ii.  347.  Action  for  arrears  and  subse- 
quent terms,  349. — See  Diligence; 
Mails  and  Duties ;  Hypothec ;  Multiple- 
poinding. 

Penal  rent,  enforcement  of  tenant's 
obligation  by  stipulation,  iL  496.  Na- 
ture of  the  stipulations,  496 ;  on  con- 
travention, 496 ;  pactional,  with  liberty 
to  deviate,  496.  Whether  to  be  con- 
sidered as  penalties  subject  to  modifi- 


cation, or  pactions  to  be  rigidly  en- 
forced, 496,  497.  Pactional  rent  for 
miscropping  not  exigible  after  sevonl 
years,  unless  specially  reserved  in  re- 
ceipts, 499.  Where  deviation  .by  eatm 
improtfitUM^  499.  Landlord's  acquies- 
cence in  deviation,  499.  Whether  the 
stipulation  gives  option  to  tenant,  500. 
Preference  for  additional  rent  by  hy- 
pothec, 501.  Stipulation  for  additional 
rent  on  non-removal,  501. 

Arrears  of  rent,  liability  of  creditors 
or  trustee  adopting  lease  for,  ii.  171, 
596. — See  Bankruptcy. 

Bestriction  of  amount  of  rent,  ii.  422. 
Proof  of  amount  of  rent  under  a  se- 
questration, 422.  Lien  and  other  secu- 
rities for  rent,  486.  Irritancy  ob  ncn 
iobUum  cananem,  436.  Privilege  for 
year's  rent  of  house  in  which  tenant 
dies,  436. 

Satisfaction  or  extinction  of  rent) 
total  or  partial,  ii.  437.  Payment,  487. 
Must  be  bona  fide,  437.  Payment  before 
the  term,  effect  of,  as  to  creditors,  487. 
Payments  held  to  be  bona  fide,  487 ;  to 
a  traitor  before  sentence  of  forfeiture, 
487;  before  special  declarator  of,  as 
escheat,  437;  to  liferentrix  under 
locality  by  a  former  husband,  her 
second  having  died  a  rebel  after  the 
term  of  payment,  487 ;  to  an  apparent 
heir,  who  let  the  land  before  intimation 
to  tenant  by  liferentrix  inf eft,  437 ;  to 
second  son  of  an  apparent  heir,  the 
elder  being  supposed  to  be  dead,  487 ; 
by  landlord's  oiders  before  conventional 
term  of  payment,  487;  to  a  landlord 
after  an  adjudger  sued  tenant  in  an 
action  of  mails  and  duties,  but  did 
nothing  for  seven  years,  488 ;  to  land^ 
lord  after  sale  of  estate,  if  in  ignorance 
thereof,  488 ;  to  landlord  after  he  had 
granted  an  heritable  bond,  which, 
though  intimated,  was  not  followed  by 
possession  or  a  demand  for  rent,  438. 
What  held  mala  fide,  488 ;  to  landlord 
in  non-entry  after  action  raised  by 
superior  against  tenants,  488;  to  a 
party  heritably  inf  eft,  to  whom  in  use 
to  pay,  because  for  the  two  immedi- 
ately preceding  years  he  had  paid  pur- 
suer's author,  438.  After  execution  of 
summons  of  mails  and  duties,  488; 
tenant's  remedy,  488 ;  beforehand  pay- 
ment not  usnidly  sustained,  488 ;  how 
far  affected  by  custom  or  contract,  489 ; 
to  a  factor,  439.  Payment  after  cita- 
tions or  arrestment  by  singular  soc- 
oessors,  489-40. 

Discharge  of,  iL  440.  Direct,  440. 
Not  required  to  be  probative,  440.  Ex- 
amples of  valid  discharge,  440.  How 
payment  of  rent  under  written  lease 
proved,  441.  How  delivery  of  corns, 
cattle,  Ac.,  in  satisfaction  of,  may  be 
proreia,  441.     Oaae  where  landlord's 
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fMtor*t  books  nncigned,  Ao.,  written 
statement  by  fsotor  held  good  eyidence 
in  tenant's  fsTonr,  448.  Tenant's 
ooonter  cUima,  442. 

Presomed  discharge,  443;  Apoeha 
intin  atmorum,  448 ;  writ  reqoJxed,  448 ; 
most  be  three  seTeral  discharges,  444 ; 
three  oonsecutiTe  discharges  to  father 
aivl  son  held  soffloient^  444 ;  discharges 
by  faotorsy  444.  Merchant's  receipts 
for  deliyeiT  of  ^pnin  for  three  oonseoa- 
tive  years  gram  rente,  by  landlord's 
order,  not  aUowed,  445.  May  be  con- 
trary probation  of,  445.  Not  applicable 
to  bi&a,  445.  Where  payment  only 
once  a  year,  discharges  must  be  for 
three  fiUl  years,  446;  effect  of,  on 
stipolaticm  for  additional  rent,  446 ;  on 
arrears  of  rent  constituted  by  bond  or 
decree,  446. 

Effect  of  general  discharge,  446. 
Discharge  to  tenant  of  debts  due  by 
landlord  to  third  party,  446.  Discharge 
aa  homologation  of  leases,  447;  of 
assignations  and  subleases,  447. 

Extinction  of  rent  by  compensation, 
ii  447.  By  total  or  partial  loss  of  the 
subject,  451.  By  refusal  of  possession, 
461.  By  prescription,  463;  triennial, 
463 ;  quinquennial,  464.  Deduction  or 
abatement  of  rent  by  agreement,  467. 
Parties  by  whom  abatements  csn  be 
giyen,  467;  trustees,  tutors,  467;  fac- 
tors, 467;  curators,  468;  STidenoe  of 
agreement  to  abate,  469.  Deduction 
or  abatement  by  operation  of  statute, 
470.  Bight  of  repetition  of  rent  by 
tenant,  471. — See  Discharge ;  Oompen- 
sation;  Loss;  Prescription;  Deduc- 
tion; Payment. 

Bentals,  old  Scottish.  Their  nature,  i. 
65. 

Bental,  prohibition  in  entails  against 
diminution  of,  i.  106.  Its  effect  on  the 
power  of  leasing,  106.  Construction  of 
the  prohibition,  106. 

Bental  rights  granted  by  heir  of  entail  in 
possession  inyalid,  i  116.  Power  of 
royal  burgha  to  gnmt,  153.  Power  of 
association  under  Dwelling-Houses  Act 
to  dispone  in  rental  righ^  161.  How 
these  rights  transferred,  162.  Tutors 
cannot  grant,  but  may  renew  old^  168. 
Factor  requires  special  commission  to 
grant,  189.  Bental  rights  fsll  under 
single  escheat,  194. 
Order  of  succession  to,  220. 
General  description  of,  428.  Holders 
of  caUed  rentallers,  or  kindly  tenants, 
423.  Analogous  to  copyholders  in 
England,  424.  Subject-matter  of  ren- 
tal, 409.  Form  of  rental  right,  424. 
Writing  essential,  424.  What  form 
effectual  against  singular  successors, 
424;  or  only  against  granter  and  his 
heirs,  424.  Bental  right  by  implica- 
tion, 424.    Tenor  of  formal  right,  425. 


Enrolment  in  rental  book,  426.  On 
rentallers,  426.  Kindly  tenants 
Tiochmaben,  nature  of  their  rigj 
426.  Feudalising  and  tzanamiaaioBi 
426. 

Perpetual  rental  not  good  again 
purchaser,  462. 

Bental  rights  with  relation  to  bud 
lar  successors,  488.  Their  reqnuB 
488.  Writing,  483.  Possession,  4 
Duration  where  no  ish  expreased 
heirs  mentioned,  484.  Bental  gran 
to  rentaller  and  his  heirs,  486.  £f 
of  perpetual  rental,  487.  Of  rent  i 
requisite  of  rentals,  488.  Gnflsu 
and  serrices,  488. 

Forfeiture  of  rental  rights  by  aasi 
ing  or  subletting,  ii.  122.  Where  i 
cmly  assigned,  122.  Nullity  by 
oambion,  123.  Cases  in  which  i 
feiture  did  not  result,  123;  in  le 
granted  by  rentaller  to  his  eldest  s 
123.  In  assignations  to  his  childr 
123.  In  assignation  where  power 
rental  to  output  and  input  tenants  i 
sublet,  123.  In  inputting  tenants  i 
rental,  123.  Subset  to  assignee,  ai 
forfeiture  incurred,  does  not  reinst 
rentaller,  123.  Neglect  or  misappli 
tion  of  the  subject,  123,  124.  Lo 
usage  of  rentallers  exercising  all  ' 
ordinary  powers  of  proprietors,  1 
Note.— -See  Irritancy. 

Bents  subject  and  not  subject  to  thirli 
oigrana  cretcmtia,  i.  259.  Lease  of,  3 
By  royal  burghs,  343.  Duration 
▼erbal  lease  of,  364.  Is  lease 
effectual  against  singular  successo] 
453.  Warning  necessary  in  lease  of, 
57.    Possession  under  lease  of,  194. 

Benunciation  of  sublease,  i.  522.  Whet] 
intimation  to  landlord  requisite,  5: 
To  prevent  tacit  relocation,  5 
Effect  of  not  following  out  renunc 
tion,  526.  Implied  renunciation, 
29, 110. 

Benunciations,  when  employed,  ii.  V 
Nature  of,  108.  Express,  108.  Writt< 
108.  Clause  of  renunciation,  108.  P( 
alty  for  not  renouncing,  108.  By  n 
tual  agreement,  110.  Nature  of  foro 
renunciation,  ii.  110.    Instrument  < 

110.  Verbal,  110.   Implied,  110.   Ti 
ing  a  short  tack,  where  tenant  had 
longer  or  a  rental.  111.    Acceptance 
tack,  bearing  a  greater  duty,  1 11 ; 
a  different  commencement  and  dui 

111.  Taking  right  to  a  second  ta 
from  third  party,  111.  Becoyerr 
possession  under  first  lease  whc 
second  declared  yoid,  111.  Aoquirii 
an  heritable  security  or  right  in  subje 
incompatible  with  tenancy,  111.  N 
implied  when  act  can  be  oonstru* 
compatible  with  retention  of  lesse,  11 
By  whom  renunciation  can  be  grant 
or  accepted,  112.   By  minors,  112.  I 
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tutors,  118.  By  trustees,  i  124.  By 
fBctors  loco  tutorisy  ii.  118.  By  father 
for  son,  where  against  son's  interest, 
118.  By  trustee  and  three  oommis- 
doners  on  a  bankrupt  estate,  113.  By 
Judicial  factors,  114.  By  curator  bonis 
of  fatuous  person,  114.  Claim  by 
tenant  for  meliorations  after  renuncia- 
tion, 251. 

Kepairs  and  alterations  in  urban  subjects, 
landlord's  rights  as  to  making,  ii.  191, 
206,  212.  Bespective  obligations  on 
landlord  and  tenant  as  to  repairs  in 
agricultural  subjects,  219.  In  urban 
subjects,  222.  Repairs  of  boats  in 
lease  of  ferry,  223,  Note  10.  Parties 
liable  to  implement  stipulations,  225. 
Distinction  between  meliorations  and 
repairs,  244.  Modes  of  enforcing  claim 
for  repairs,  255.  Obligation  by  tenant 
to  make  necessazy  repairs,  whether 
applicable  to  loss  by  fire,  257. — See 
Meliorations. 

Separation. — See  Damages;  Loss. 

Bepetition  of  rent  to  tenant,  right  of,  ii.  471. 

Beport  by  statutory  referee  as  to  amount 
due  by  one  railway  company  to  another 
whose  line  was  leased  by  them,  held  to 
be  final  and  not  subject  to  examination, 
i  866.  Of  sale  in  landlord's  sequestra- 
tion, ii.  426. 

Eetperit  mo  domino^  ii.  260. — See  Fire. 

Beservation,  clause  of,  L  885.  Bights  re- 
served by  landlord  exUge^  independently 
of  BtipiUation,  ii.  206;  their  general 
nature,  206.  Minerals,  206.  Goal, 
marl,  207.  Damages  to  tenant  by 
exercise  of  reserved  right,  207.  How 
estimated,  208.  Damages  against  him 
for  encroaching  on  landlord's  right,  208. 
Beserved  right  to  woods,  208 ;  to  kelp, 
210.  Bight  of  hunting,  shooting,  and 
fishing,  210.  Limitation  of  landlord's 
right,  210.  Beserved  right  to  enter 
urban  subjects  to  make  repairs,  212. 
Conventional  reservations,  212.  When 
tenant  entitled  to  deduction  of  rent  by 
their  being  exercised,  212.  Power  to 
erect  works,  212 ;  to  plant,  212 ;  to 
make  roads  and  straighten  marches, 
218 ;  to  resume  possession  in  whole  or 
in  part,  218 ;  to  feu  or  exchange,  218. 
Deduction  of  rent  to  tenant,  218.  Oon- 
Btruction  of  the  power,  214.  How 
right  to  resume  possession  may  be 
e^blished,  225.  Beservation  of  land 
for  an  agricultural  purpose,  215.  Be- 
servation of  breeding  stock  in  a  rabbit 
warren,  216. 

Besidence,  clause  of,  in  agricultural  lease, 
i.  888.  Irritancy  of  lease  for  non- 
residence,  ii.  180;  rigid  construction 
of,  180. 

Bestraints  on  power  of  contracting  or 
granting  leases,  i.  81.  Natural  incapa- 
city, 81.  Legal  incapacity,  84.  Mi^ 
nority,  85.    Entails,  89. 


Besumption  of  possession  by  lessor,  power 
of,  in  lease,  iL  103, 119.  Bules  for  the 
exerdse  of  the  power,  212.  Tenant's 
daim  for  deduction,  218.  Construction 
of  the  power,  214;  how  established, 
215. — See  Breach;  Deduction. 

Betention  of  rent  for  interest  or  extinction 
of  debt,  stipulation  for,  its  effect  against 
singular  successors,  i.  479.  In  what 
oases  valid,  480.  "When  invalid,  482. 
Erskine's  opinion  as  to  validity  of  clause 
of  retention  for  payment  of  debt  or 
interest,  482.  By  landlord  of  sum  due 
for  meliorations,  against  debt  due  by 
tenant,  ii.  246,  255.  By  tenant  of  rent, 
for  meliorations,  249,  256.  Not  com- 
petent against  implied  obligations  and 
illiquid  daims,  257 ;  for  consequential 
or  illiquid  damages,  281,  tt  seq.  Ex- 
amples, 281,  et  tea, — See  Meliorations ; 
Bent.  Landlord  s  power  of  retention 
of  subject  matter  of  hypothec,  413; 
his  right  of  retention  till  payment 
or  caution  found,  414.  Tenant  of 
fishings  found  entitled  to  retain  rent 
for  dcmoage  through  operations  of  landp 
lord  on  river  and  fishing  station,  550. 

Betrocession  and  translation,  i.  496.  De- 
cisions relative  to,  516. 

Beview  of  decree  of  removing,  ii.  91 — See 
Suspension. 

Bisk  as  to  sequestrated  effects  in  landlord's 
sequestration,  in  questions  with  tenant, 
ii.  428. 

Boads,  right  to  use,  given  in  mineral  lease, 
L  270.  Power  to  make  roads  reserved 
to  landlord  in  agricultural  lease,  885; 
ii.  218. 

Boad  Trustees,  leases  of  tolls  by,  i.  159; 
Statutory  enactments,  159,  838.  Boad 
Acts,  how  to  be  construed,  338.  Sub- 
jects let,  339.  Lessee  entitled  to  re- 
ceive composition  made  by  trustees, 
339.  Lessee  bound  by  such  composi- 
tion, 389.  Toll  house,  toll  bars, 
weighing  machines,  granted  to  lessee, 
839.  Damages  against,  for  shutting 
up  a  road,  awarded  to  lessee  of  a  toU 
bar,  ii.  541. 

Bogue  Money  and  Constabidary  Act,  2  and 
8  Yict.  c.  65,  assessments  under,  ii. 
315. — See  Public  Burdens. 

Boman  lease,  i.  28,  eC  teq, — See  Lease. 

Bosebeiy  Act,  leases  under  the,  Ao,,  L  95, 
etieq. 

Bonp,  letting  of  burgh  property  by  public, 
L  150.  Must  toUs  be  leased  by  publio 
roup?  159. 

Boyal  burghs,  i.  146. — See  Burghs  BoyaL 

Boyalty,  or  mineral  produce  return,  i.  395 ; 
iL  299.— See  Bent. 

Bunning  homing  for  payment  of  rents, 
U.  347. 

Bural  subjects,  hypothec  in,  ii  368. 

Butherfunl  Act,  leases  under  the,  L  96, 
etteq, 

Byot,  or  Baiat  culture,  i  20. 
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Salftiiaty  or  peiifli<m«  Myable  out  of  the 
prodaoe  of  Und,  oiTinon  of,  between 
heir  and  executor,  ii  835. 

Bale  of  fomitiue  retenta  poMntione,  in- 
eifectual  against  landlord's  hypotlieo^ 
ii874. 

Sale,  public,  liability  of  pnrchaaer  at,  to 
tenant's  landlord,  ii.  399.  Where 
warning  given  that  rent  not  paid,  401. 
Warrant  of  sale,  execution  and  reUtive 
procedure  in  landlord's  seqnestrationy 
425.    Beport  of  sale,  426. 

Sale  and  rai^cing,  effect  of,  on  lesaor'B 
powers,  ii  577.— See  Banking  and 
Sale. 

Salmon  fishing — a  reserration  of  right  of 
angling  in  lease  of,  may  be  let,  L 
178.  Statutory  interpretation  of  word, 
"salmon,"  278,  Note.  Close  time,  279. 
Ia  wf ul  and  unlawful  tackle  and  utensils, 
280-83.  Local  exceptions  to  prohibi- 
tions, 282.  Privileges  and  conTenienoee, 
283. — See  Fisheries;  Tweed  Fisheries 
Act. 

Salt  works,  lease  of,  i.  272.  Machinery 
and  other  accommodations,  272.  Bight 
to  services  of  salters,  272.  Their 
former  condition,  272.  Change  effected 
in  their  favour  hj  15  Oeo.  m.  c.  28. 
272.  Bule  as  to  removing  from  salt- 
pans, ii.  57. 

Sample,  purchasers  by,  in  open  market, 
their  liability  to  seller's  landlord,  it 
899.— See  Purchasers. 

Satisfaction  and  extinction  of  rent,  ii. 
487.  See  Bent;  Discharge;  Payment, 
Ac. 

Schedule  of  poinding,  iL  608;  of  stamp 
duties,  i.  406. 

Schoolmaster's  salary,  landlord  s  and  ten- 
ant's proportionate  liability  for,  ii.  311. 
Statutes  relative  to,  1696,  c.  26,  and  43 
Geo.  III.,  c.  54,  310;  20  and  21  Vict 
0.  69,  310. 

Schools,  lease  of  lands  for,  under  statu- 
tory powers,  i.  99. 

Scottish  ancient  lease,  its  origin,  i.  48. 

Seal  of  cause,  constitution  of  corporations 
by,  i.  167. 

Seats  in  church,  lease  of,  i.  345.  Tenant's 
right  to,  ii.  189. 

Seaware,  reservation  of  right  to,  in  agri- 
cultural lease,  i.  385.     See  Kelp. 

Securities  for  debt  by  assignation  to  leases, 
L  498,  508. 

Securities,  heritable,  effect  of,  on  landlord's 
powers,  ii.  571. 

Sederunt,  Act  of,  14th  Dec.  1756,  procedure 
by,  for  removing,  ii.  34. — See  Act  of 
Sederunt. 

Seller  and  purchaser,  division  of  rents  be- 
tween, li.  34l.^Jee  Fixtures. 

Selling  commodities,  lease  of  the  privilege 
of,  L  848. 

Septennial  limitation  of  cautioner's  obliga- 


tion, ii.  162.    How  it  operates  \ 
a  lease,  162.    StatnUny  requisite 
Buns  against  minors,  163.         j 
Sequels  to  a  mill,  i  258,  263.— See  ] 
Sequestration  by  landlord,  whethetj 
be  within  three  months  to 
theo,   iL    388.      Whether    coi 
ewrwiUe  itrmmo^  888.     For  past 
execution  and  current  year  in 
888. 

Nature  of  the  process,  ii.  415. 
to  pursue,  416.    Time  when  « 
tion   may    be   made,    416.      (X 
Urmino^   416.     Crop,    416.      Sto 
416.    Whether  competent  as  to 
ture  of  dwelling-houae,  cwrrenU  U 
416.    Competency  of  a  second  ■ 
tration  where  the  former  is  abaa 
and   sum    consigned   to    meet 
party's    expenses,    417.      Proo 
418.     Courts  competent,  410. 
tion    to   the  Sheriff,  its    tenoc 
SUtuto  16  and  17  Vict,  c  80,  i 
anent,  418.    Warrant  to  inventos 
sequestrate,  418.     Inventory,  by ' 
taken,  419.     Its  effect  as  eviden 
things  sequestrated,  419.      Diffc 
between  sequestration  eurrtnU  U 
and  after  term,  417.     Bules  as  1 
tails  of  procedure,  419.     Where  ai 
have  been  removed,   419.     Erro 
service  copy,  419.    Time  for  an 
ing,   420.     Competency  of  waki 
process  of,  summarily,  420. 

Summary  sequestration  in  I 
Debt  Court  under  1  Vict.  c.  41, 
420.  Extension  by  16  and  1 7  Vi 
80,  2  28,  of  small  debt  jurisdicti 
twelve  pounds,  420 ;  and  to  sequt 
tions  eurrmU  termino,  420.  App: 
ment  of  the  effects,  420.  BetuJ 
execution,  421.  Appeal  to  the  < 
of  Justiciary,  grounds  of,  421.  A 
cation  to  burgh  magistrates,  v 
subject  urban,  421.  Procedun 
Act  of  Sederunt,  12th  Nov.  1825, 
Bestriotion  of  amount  of  rent, 
Evidence  of  amoimt  of  rent,  422. 
penses,  when  laid  on  landlord. 
In  sequestration  in  security,  ^ 
rents  paid  when  term  of  pay 
arrived,  422.  Case  as  to  mio 
found  unworkable,  423.  £xp< 
covered  by  bond  of  caution  in  a, 
Perieuittm  and  extent  of  nexut  in  < 
tions  with  lessee,  423.  Bight  of  1 
lord  to  cut  down  the  crop,  424.  P 
of  Sheriff  to  appoint  a  person  to 
charge  of  the  subjects,  424.  Hoi 
tenant  may  use  grain  without  bz 
of  sequestration,  424.  Extent  of  1 
lord's  right  in  competition  with  € 
parties,  424.  Nature  and  exten 
liability  of  third  parties  intromiti 
425.    Effect  of  bona  fide$,  425. 

Warrant  of  sale,  execution,  and 
tive  procedure,  ii.  425.    Where  te 
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fails  to  appear,  or  appears  and  objects, 

425.  To  whom  the  warrant  was  for- 
merly granted,  426.  Procedure  by 
Acts  of  Sederunt,  12th  Nov.  1825  and 
11th  July  1839,  426.  Warrant  to  be 
executed  at  sight  of  Clerk  of  Court, 

426.  Time  of  sale,  426.  Place  of 
sale,  426.  Public  roup,  427.  Betum 
of  surplus,  427.  Delivexy  of  effects  at 
the  appraised  Talne  to  l^dlord  if  not 
sold,  427.     Procedure  in  burgh  courts, 

427.  Bights  of  parties  as  i^ected  by 
the  sale,  427.     Accounting  by  landlord, 

427.  Deduction  of  discounts  where 
sale  on  credit,  427;  of  commission, 
427 ;  of  arrears  for  which  he  held  de- 
cree, 427 ;  of  expenses,  427.  Claim  of 
an  arrester  of  the  effects,  428.  Poinder 
selling  for  benefit  of  himself  and  land- 
lord, 428.  Where  appeal  lodged  and 
interim  execution  granted,  428.  Terms 
of  warrant  of  sequestration  held  to  be 
consistent  with  the  Act  of  Sederunt, 

428.  Beduction  a  competent  form  of 
rcTiewing  warrant  of,  carried  into 
effect,  428.  Interdict  or  caveat  against 
sequestration,  428. 

Becall  of  sequestration,  ii.  429. 
Grounds  for,  429.  When  a  reduction 
competent,  429.     Caution  by  tenant, 

429.  Becall  under  Small  Debt  Act, 
480.  Case  as  to  review  of  judgments 
of  recall,  429.  Can  Sheriff. Clerk 
validly  loose  sequestration  on  con- 
signation being  made,  without  the  in- 
torposition  of  judicial  authority  where 
such  was  the  usage  ?  430,  435.  For- 
feiture of  hypothec,  431.  By  dealing 
with  lessee,  431.  By  mora  of  landr 
lord,  432.  Proceedings  on  attempt  to 
defeat  sequestration,  433. — See  Hypo- 
thec ;  Breach  of  Sequestration. 

Claim  of  damages  by  lessee  for  un- 
warrantable sequestration,  ii.  544.  For 
misconducting,  545.  For  premature, 
545. — See  Damages. 

Sequestration,  mercantile,  effect  of,  on 
lessor's  powers,  ii.  578.  Obligation  on 
creditors,  where  lease  granted  prior 
to,  578.  Where  lease  granted  three 
years  before  expiry  of  current  lease, 
578.  Mode  of  rendering  lessee's  estate 
available  under,  588.  Where  assignees 
excluded,  588.  Adoption  of  lease,  588. 
Liability  of  trustee  to  landlord,  596. 
Operation  of  hypothec  under,  607. 
Effect  of  landlord  claiming  as  a  credi- 
tor, 607. — See  Bankruptey. 

Servants,  farm,  their  preference  to  land^ 
lord's  hypothec,  iL  406.  Subject  of 
their  preference,  406.  Whether  pre- 
ference applies  to  day  labourers  or 
reapers,  407.    Artizans,  407. 

Service  to  a  lease  by  heir  not  requisite,  i. 
283 ;  in  long  leases,  234,  Note  8.  Of 
warning,  ii.  45.  Of  summons  of  re- 
moving, 61. 


Services,  mill,  i.  258,  263.  Lease  of  ser- 
vices presteble  by  tenants,  344.  Dura- 
tion of  verbal  lease  of  services  prest- 
able  by  tenanto,  365.  Lease  of  services 
presteble  by  tcmanto  not  protected  by 
Stetute  1449,  c.  17,  453.  Services  as 
part  of  rent,  478 ;  of  what  they  may 
consist,  478,  479;  ii.  302;  in  rental 
right,  i.  488.  Services  and  presta- 
tions, division  of,  between  heir  and 
executor,  ii.  384. 

Servitudes,  tenant's  possession  subject  to, 
ii.  184.  Tenant's  right  to,  ii  187.  Im- 
portant  modifications  and  Umitetions 
of,  188.  Effect  of  landlord's  depriva- 
tion or  restriction  in  the  use  of,  upon 
tenant,  188.  Tenant's  action  for  en- 
forcement of,  202.  Bight  conveyed  to 
tenant,  202;  cannot  compel  lessor  to 
enforce  right  against  servient  tene- 
ment, 202. 

Session,  Court  of,  ite  jurisdiction  in  re- 
moving, ii.  84.  In  questions  of 
irritancy,  132.  In  action  of  mails 
and  duties,  350.  In  actions  of  nuis- 
ance, 554. 

Settlement,  succession  to  lease  by,  under 
tenant's  power  to  name  an  heir,  i.  222. 
How  this  power  construed,  224. 

Sheriff,  his  jurisdiction  in  removings,  iL 
34.  In  actions  for  irritancy,  132.  Ac- 
tion of  declarator  before,  135.  Nature 
of  the  summons,  136.  In  action  of 
mails  and  duties,  851.  In  landlord's 
sequestration,  418.  In  actions  of 
nuisance,  554.  Summary  petition  to 
Sheriff  for  appointment  of  judicial 
manager  of  fium,  480.  Procedure, 
480. 

Shetland,  persons  in,  indueuB  of  summons 
of  removing  against,  iL  62. 

Shooting,  landlord's  right  of,  reserved  in 
agricultural  lease,  L  385.  Not  pro- 
tected by  the  Stetute  1449,  c.  17, 
452. 

Shop,  form  of  lease  of  a,  Appendix,  No.  7, 
u.  648. 

Shops  and  warehouses,  leases  of,  L  284. 
Landlord's  hypothec  in,  ii.  380. 
Tenant's  unlimited  power  of  sellings 
880.  Exemption  of  goods  sent  for 
manufacture  or  repair,  380.  Goods  in 
pledge  or  in  traiuUu^  880.  Shop  books, 
380. 

Singular  successors,  who  are  accounted — 
against  whom  the  Act  1449,  c.  17,  gives 
protection  to  lessee,  i.  455;  who  are 
not,  446.  Subjecto  protected  against, 
457.  What  included  under  land^  451 ; 
houses,  451.  Is  house  set  along  with 
customs?  452.  Snbjecte  not  protected 
a^iainst,  452.  Lease  of  rente,  of  ser- 
vices presteble  by  tenants,  453;  of 
game,  of  mansion-houses  and  offices 
on  entailed  estete.  454.  Whether 
lease  of  ferries  included,  454;  or  of 
customs,  tolls,  455.    Stipulation  that 


760 


INDXX. 


lei—o  thall  pay  a  laiger  sbaze  of  pablio 
bordeiiB  than  liable  at  ooaunon  law, 
available  against,  477.  Graasum  avail- 
able against,  477.  Effect  of  stipulated 
retention  of  rent  for  Interest  on  ex- 
tinction of  debt  against,  479;  where 
tliere  ia  a  surplus  rent — where  rent  dis- 
charged in  lease,  480.  Bole  as. to, 
480 ;  when  retention  effectual  against, 
480;  when  ineffectual,  481.  Definite 
ish  not  necessary  in  a  rental  right  to 
make  it  valid  against,  484.  Effect  of 
prorogation  and  renewal  of  lease  as  to, 
488.  Question  with  assignees  and, 
498.  Warning  from  burgiJ  tenement 
at  the  instance  of  a^  ii.  82. 

When  singular  successors  liable  for 
meliorations,  ii.  237;  where  obliga- 
tion not  in  lease,  288.  Not  affected 
by  assignation  of  rents,  845.  Be- 
ference  clause  In  mineral  lease  binding 
on,  524. 

Small  Debt  Act,  1  Vict.  c.  41,  sequestration 
nnder,  ii.  420.  Procedure  in  sequestra- 
tions under,  420.  Recall  of  sequestra- 
tion under,  429.  Extension  of  juris- 
diction to  twelve  pounds  by  16  and  17 
Vict.  c.  80,  420;  and  to  sequestrations 
twrrenU  termino,  420. 

Societies,  Friendly,  leases  by,  i  158. — See 
Friendly  Societies. 

Solemnities  of  execution  of  the  contract  of 
lease,  i  393,  899,  401.  Subscription 
by  parties  who  can  write,  399;  but 
cannot  read,  400 ;  by  peers,  peeresses, 
commoners,  400 ;  by  initials,  by  cross 
or  mark,  400.  Place  of  subscription, 
marginal  notes,  400.  Attestation  by 
witnesses  where  parties  can  write,  400. 
Number  of  witnesses,  400:  who  may 
be  witnesses,  400.  Pupils,  women, 
400;  infamous  persons,  400.  Their 
duty  —  mode  of  subscription,  400. 
Where  lease  'executed  at  different 
times,  401.  Subscription  where  parties 
cannot  write  nor  read,  401.  Notaries, 
how  many,  docket,  401.  Witnesses 
leqtiired  to  such  subscription,  401. 
Tenor  of  the  testing  dause,  401-2. 
Printed  leases,  402.  Duplicate  of 
lease,  402.  Stamp,  403.  Defect  in 
statutory  solemnities,  427.  Effect  of 
informal  lease  when  followed  by  pos- 
session, 448.  Essentials  of  informal 
lease,  450.  Solemnities  of  assignation, 
502.  Of  sublease,  520.  Defence  against 
removing  for  want  of  solemnities,  iL 
67. 

Stake  nets,  when  lawful  in  fishing,  i.  280. — 
See  Fisheries. 

Stamp  duties  on  leases,  schedule  of,  i. 
406. 

Stamp  Laws  applicable  to  the  contract  of 
lease,  i.  403.  Introduction  of  stamp- 
duties,  408 ;  into  Scotland,  403.  Exist- 
ing Stamp  Acts,  408 ;  ii.  591.  55  Geo. 
III.  c.  184,  i.   408.      Its  enactments 


applicable  to  leases,  404.  13  and 
Vict.  c.  97,  ad  valorem  duty  404.  1 
enactments,  404.  Enactments  of 
and  17  Vict.  c.  59,  as  to  duty  on  oomntc 
parts  and  duphcates  of  lease,  4C 
Provision  of  16  and  17  Vict.  c.  83, 
to  ad  valorem  duty  on  lease  for  less  tbj 
a  year,  404.  Stamp  payable  regnlat 
by  13  and  14  Vict  c.  97,  and  17  ai 
18  Vict  c.  33,  404.  How  du^  imposi 
on  leases  with  money  rents,  405 ;  < 
leases  with  produce  rents,  405.  Exec 
^<m<AihBStatuteMmSeoaand,401.  Ti 
leases  on  one  stamp,  L  407.  Snbstit 
tion  of  an  unstampedsheet  for  the  seooi 
half  of  a  stamped  sheet,  408.  Obligati 
to  grant  a  lease,  408.  Missive  lett< 
408.  Eight  of  pleading  upon  unstamp 
lease,  missives,  ftc.,  409.  Their  admi 
sibility  in  evidence,  409.  Unstamp 
aisignation  of  lease,  410.  Obligation 
remove  voluntarily,  410.  Pare  judicie 
enforce  objection  under  Stamp  Ia^ 
411.  Stamping  subsequently,  whi 
competent,  411-96 ;  who  liable  for  i 
expenses,  397,  411.  Effect  of  stam 
ing,  412.  Consequences  of  want 
stamp,  412.  Modification  of  resull 
413.  Execution  of  the  Statute*  in  £n 
tofuf,  413.  When  stamp-duty  first  u 
posed,  41 3.  Rule  for  construing  Stan 
Act,  413.  Same  lease  may  contain  di 
ferent  demises  at  distinct  rents,  41 
How  ad  valorem  duty  regulated,  41 
Consideration  received  by  lessor,^  41 
Stamp  required  on  instrument  demi 
ing  several  matters  at  one  fixed  res 
414 ;  where  two  distinct  reservations 
ren^  414.  Where  there  is  an  alterati< 
of  lease  before  execution  by  lessor  ai 
lessee,  to  which  others  were  parti 
after  execution  by  them,  415.  Stan 
of  articles  of  lease,  416 ;  of  missives 
lease,  408,  421;  of  minute  of  leac 
421. 

Statute  labour,  nature  of,  ii.  321.    Equiv 
lent  for,  ordinarily  paid,  321. 

Steam-power  let  with  a  manufactory, 
285-87.  Nature  and  stipulations  • 
such  a  lease,  285.  Lessor's  right  < 
hypothec  in  respect  of  rent  for,  28 
293 ;  ii.  384.  Subject-matter  indudiz 
the  stipulations,  i.  288.  Difficulties  i 
be  guarded  against  in  framing  su< 
leases,  288,  289.  Obligations  on  lesso 
289.  Obligations  on  lessee,  29^ 
Clauses  applicable  to  both  parties,  29 
Peculiarity  sometimes  in  rent  ckius 
292.  Explication  of  clauses,  29: 
Steam-power  without  building  attache* 
298.  Nature  of  contract,  286,  292.  N 
right  to  supply  of,  when  in  arrear  < 
rent,  298.  Particular  clauses  in  lease  o 
398.  No  hypothec  over  lease  of,  i 
884.  Form  of  lease  of  manufactor 
with  steam-power,  Appendix,  No.  1^ 
ii.  672. 


TNDKX. 


761 


Stoelbow  tenants,  what  they  were,  i.  62. 
Origin  and  nature  of  ateelbow  goods, 
825.  How  far  steelbow  is  now  practi- 
oallj  known,  826.  Analysis  of  a  lease 
with  steelbow  stocking,  826,  827.  In 
what  it  still  prevails,  827.  Does  steel- 
bow fall  under  mtUtatm  or  location? 
827-28.  Ordinary  subject-matter  of 
steelbow  goods,  329.  Manure,  straw, 
fodder,  829.  Prohibition  to  sell  them, 
880.  Form  in  which  the  clause  is 
generally  expressed,  880.  Steelbow 
goods  subject  to  landlord's  hypothec, 
ii.  868.  Form  of  lease  of  steelbow, 
Appendix,  No.  20,  ii.  689. 

Sterility,  deduction  from  rent  on  account 
of,  ii.  4.52,  459. 

Stipend,  minister's,  tenant's  liability  relative 
to,  and  his  relief,  ii.  317. 

Stock  in  shops,  hypothec  over,  ii.  880. 

Stock  of  farm,  obligation  on  lessee  to  pos- 
sess farm  with  his  own,  ii.  131 ;  strict 
construction  of,  181 ;  what  heirship 
moveables  due  out  of,  167.  Insurance 
on,  263.  Hypothec  over,  887.  Seques- 
tration of,  416. 

Storms,  injuries  from,  how  tenant  affected 
by,  ii.  222.  Deductions  from  rent  for 
loss  by,  452,  453. 

Straightening  marches,  landlord's  reserved 
right  of,  i.  385;  ii.  213. 

Straw,  restriction  on  tenant's  power  to  dis- 
pose of,  ii.  478.  Straw  of  waygoing 
crop,  478,  495. 

Subject-matter  of  lease,  general  description 
of,  i.  256  et  seq.  What  subjects  are 
protected  by  statute,  451;  not  pro- 
tected, 452. — See  Possession. 

Sublease,  definition  of,  i.  285,  617.  Dif- 
ference between  English  and  Scotch 
law,  236.  Deleetut  penona,  how  far 
operative,  236.  Express  power,  236. 
Power  to  output  or  input  tenants  im- 
plies right  of,  287.  Power  of  sublet- 
ting not  to  be  presumed,  288 ;  implies 
power  to  sublet  the  whole  subject,  288 ; 
does  not  give  power  to  assign,  288. 
Kor  does  power  to  assign  imply  power 
to  sublet,  239. 

When  power  implied,  289 ;  in  agri- 
cultural leases  of  extraordinary  dura- 
tion, 289.  What  duration  confers  the 
power,  l.*:'9.  In  liferent  leases,  241. 
In  leases  during  office,  241.  In  leases 
of  urban  subjects,  241;  ii.  175.  In 
manuftictories,  i.  242. 

Operation  of  delectus  pertona,  248. 
Limitations  on  power  of  subletting,  248. 
Use  of  subject  sublet,  244.  What 
deemed  an  inversion,  244.  Personal 
objection  to  sublessee,  244.  Subject 
cannot  be  sublet  to  be  shut  up  or  ren- 
dered unavailable,  245.  An  exclusive 
privilege  cannot  be  sublet,  245.  Where 
assignees  excluded  from  a  lease  for 
manufacturing  purposes,  is  the  convey- 
ance of  a  lease  to  partners  afterwards 


precluded  ?  246.  Power  to  sublet  im- 
plied in  lease  for  single  year,  246 ;  not 
implied  in  lease  of  furnished  house, 
247.  House  let  furnished  cannot  be 
sublet  without  furniture,  247.  Bule 
as  I  to  subletting  mines  and  fishings, 
247. 

Exclusion  of  sublessees  in  lease  does 
not  exclude  heir  of  lessee,  248;  nor 
donatary  of  Grown,  248 ;  nor  assignees, 
249.  Nor  does  exclusion  of  assigi^ees 
exclude  sublessees,  249. 

Power  to  exclude  personal  to  land- 
lord, 250.  Construction  of  exclusion 
unless  the  landlord  consent,  250. 
Landlord  not  bound  to  assign  reason 
for  withholding  consent,  250-58.  Ex- 
clusion of  sublessee  cannot  be  evaded 
by  deed  in  form  of  trust-settlement,  or 
by  a  delusive  device,  254.  Implied 
power  of  subletting  in  lease  of  game, 
886.  Clause  of  destination  contains 
provisions  as  to  subletting,  882.  Provi- 
sions in  mineral  lease  as  to  subletting, 
895. 

Constitution,  form,  and  solemnities 
of  sublease,  i.  517.  Constitution,  517. 
Form,  519.  Solenmities,  520.  Mode 
of  completion,  520.  Competition  of 
subtenant  with  tenant's  creditors, 
520.  Endurance  of  sublease,  521. 
Assignation  and  renunciation  of  sub- 
lease, 521.  Whether  renunciation  re- 
quires intimation  to  landlord,  522. 

Bule  as  to  warning  to  sublessees,  ii. 
52.  When  a  summary  removing  is 
competent  against  a  sublessee,  88. 

Bights  and  obligations  under  a  sub- 
lease, ii.  174.  Between  lessor  and 
lessee,  174.  Lessee's  liability  for  rent, 
174.  Between  lessor  and  sublessee, 
174.  Where  sublessee  has  been  ac- 
knowledged by  landlord,  174.  Pay- 
ments by  subtenant  to  lessee,  though 
no  recognition  where  there  is  power  to 
sublet,  175.  Liability  of  sublessee 
where  rents  unpaid,  175.  Sublessee 
oannot  be  liberated  from  liability  to 
others  than  landlord,  175.  Doctrine 
by  Baron  Hume  as  to  sublessee's  lia- 
bility ex  lege  for  inferior  prestations  of 
lease,  and  landlord's  right  to  enforce 
them  by  direct  action  against  lessee, 
176.  Obligations  between  principid 
lessee  and  sublessee,  177.  Action 
of  abstracted  multures,  by  sublessee, 
199. 

Liability  of  sublessee  under  obliga- 
tion in  original  lease  to  meliorato,  241. 
Where  landlord  has  and  has  not  con- 
sented, 241-2. 

Can  sublessee,  under  warrandice, 
claim  against  landlord?  271 ;  where 
lessee  found  liable  to  sublessee,  272. 
Claim  by  sublessee  against  principal 
lessee,  272 ;  allowed  fair  time  to  estab- 
liah,  278.    Where  claim  incompetent^ 
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S78.  HIa  rifjtki  under  wamiidioe  from 
fact  and  deed  onlj,  274.  8abtenant 
not  entitled  to  retain  rent  due  to  him 
by  principal  tenant  becanae  reduetion 
of  lease  haa  been  raiaed,  285. 

Opeimtion  of  hypothec  where  there 
ia  a  Bubleaae,  ii  409.  Eight  aa  between 
landlord  and  aableaaee,  410 ;  in  agricnl- 
toxal  or  paatoral  aubjecta,  where  land- 
lord haa  not  consented  to  aableaae, 
410.  Liability  of  purchaaer  from 
subtenant  to  landlord,  410.  Ia  aab- 
lessee  of  part  liable  for  whole  of  the 
principal  tenant's  rent?  411 ;  effect  of 
payment  by  subtenant  to  principal 
leiisee,  411.  Effect  of  conditional 
power  to  sublet^  411 ;  in  urban  subjects, 
412.  Principal  tenant's  hypothec  over 
subtenant's  effects,  412 ;  right  of  chal- 
lenge of,  by  creditors  under  621,  c  18, 
582.  Mode  of  rendering  leasehold  pro- 
perty available  to  creditors  by  sublease, 
584. 
Submission,  general,  of  all  claims  between 
landlord  and  tenant,  its  effect,  ii  569. 
—Bee  Reference. 
Subscription  of  lease  hj  parties,  solemnities 

of,  i.  893. — See  Solemnities. 
Subtenant,  rights  and  obligations  of,  iL 

174.^See  Sublease. 
Succeeding  in  the  rice,  summons  of,  ii. 

85. 
Succession  ab  inteMiato  to  leases,  i.  218 ;  iL 
165.  Heir,  single  and  major,  i.  218. 
Order  of  succession  of  heirs,  219. 
Succession  of  heirs-portioners,  220. 
Minor  heirs,  221.  King's  donatary, 
222. 

Succession  by  destination  in  ffremio 
of  lease,  228;  by  deed  of  lessee  em- 
powered to  name  heir,  224 ;  by  trustee 
of  lessee,  224 ;  bv  entail,  230. 

Succeiision  of  lessor's  heirs  and  right 
to  rents,  ii.  822.  Heir  feudally  inyested, 
822.  Apparent  heir,  822.  DiTision  of 
rents  between  heir  and  executor,  826 ; 
liferenter  and  fiar,  826. 
Suckeners,  powers  under  a  general  consti- 
tution of  thirlage,  i.  262.  Obligations 
under  thirlage  by  prescription,  264. 
Effect  of  usage  on  obligations  by, 
264. 

Effect  of  insufficiency  of  mill,  266. 
Must  wait  for  forty-eight  hours  be- 
fore going  to  another  mill,  267.    Not 
astricted  to  kiln  attached  to  mill,  269. 
Summary  diligence  for  payment  of  rent, 
ii,  847.     Summary  application  by  land- 
lord against  poinders  and  intromitters, 
896.      Summary  sequestration   under 
Small  Debt  Act,  420. 
Summary  remoTings,  ii.  79-90.  Enactments 
of  1  and  2  Vict.  o.  119,  applicable  to, 
86. — See  removing. 
Summons  of  removing  under  the  Act  1555 
—tenor  and  indueia  of,  iL  61.    Under 
the  Act  of  Sederunt,  14th  Dec.  1756, 


72.    Undar  the  16  and  17  ^VU 
76.  Summons  of  declarator  <x£ 
before  the  Court  of  SesacMa,    1 
dudm^  186.     Before  the  Sberii 
See  Irritancy. 

Superior,  when  lease  protected  a( 
445.  His  power  of  remowixi^ 
how  to  be  exercised,  44  7. 
tenant  haa  paid  rent  bef cnnelia 
His  title  to  pursue  action  of  ze 
duties,  iL  850.  His  preferencse 
lord's  hypothec,  403.  His  titJe 
the  ground,  611. 

Surface  damage  to  tenant  by  esc 
landlord's   reserved   rights. 
What  meant  by  surface  damaig 
Decisions  as  to,  519. — See  EHlzi 

Suspension  of  decree  of  removizi^ 
Procedure  under  the  6  Geo.  TV 
and  1  and  2  Vict  c.  86, 120,  92 
and  when  not  competent,  93,  0 

Suspension  of  thirlage  from  insuffic 
mill,  L  265. 

8jfU<B  eadum,  power  of  heir  of  entsu! 
or  lease,  L  122.     Liferenter*s 
126,  127.    Lease  of,  275.— See 

T. 

Tack.— See  Lease,  523-30. 

Tacit  relocation,  L  526. — See  Rdooati 

Tackle  used  in  fishing,  lawful  and 
ful,  i.  280.  Valuation  of,  on  U 
tion  of  lease  of  fisheries,  39^ 
Fisheries. 

Taxes.  ^-See  Public  Burdens. 

Teind,  when  included  under  thizi 
grana  ereMCerUia,  i.  259.  When  ] 
eluded,  259. 

Tenants,  ancient  condition  of,  i.  .'iO. 
or  villeyns,  and  Uberifirmaru,   i 
Villeynage,  history  of,  50.     Rust 
54.     AffruUt,  52,  54.     Change  e 
by  Act  1449,  c.  17, 68.  Steelbow  U 
62.    Acts  1457,  o.  61 ;  1469,  c.  3 
1503,  c.  98;  1491,  c.  26,  64. 
tion  of,  daring  15th,  16th,  am 
centuries,  64  et  ieq.      In  renta 
Services  rendered  by,  65. 
Who mayl)e lessee, LI 84.  Majc 
Natural  ineapaeity,  190;  from 
ness,   deafness,  and  dumbness, 
from  insanity  or  fatuity,  190.     I 
England,  190.    Law  of  Scotland 
Is  Tease  entered  into  by  lunatic 
reducible  ?  190 ;  by  whom,  190. 
of  supervening  insanity,  191 ;  o 
of  law  as  to  deUctut  pertona,  191. 
logical  reasoning  on  subject,  191. 
Legal  incapacity^  192.    Forfeit) 
lessee,   192.      Escheat,  simple, 
liferent,  193. 

Crown  as  a  statutoiy  lessee, 
Powers  of  Commissioners  of  \ 
and  Forests  to  be  lessees,  195. 
leases  held  by  them,  195.  Don 
of  the  Crown,  195.  To  whom 
generally  made,  195.    Papists,  rei 
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of  their  disabilities,  196.  Butchers,  197. 
Aliens,  oommon  law  doctrine.  198; 
their  statutory  right,  202.    Denizens, 
204. 

Female  lessee,  effect  of  marriage, 
where  assignees  excluded,  204 ;  of 
second  marriage  of  wife,  where  lease 
granted  to  husband  and  wife,  and 
longest  liyer,  but  secluding  assignees, 
204.  Effect  of  lease  to  wife  with  hus- 
band's consent,  206;  to  wife  exclud- 
ing husband,  206;  to  wife  during 
separation,  207. 

To  minor  after  pupillarity  without 
curators,  208;  with  them,  208.  Can 
lease  be  acquired  for  pupil?  208;  or 
renounced,  209.  Besponsibility  of 
tutor  to  pupil  for  taking  leases  con- 
nected with  their  affairs,  209. 

Joint  lessees,  where  lease  granted  in 
name  of  individuals,  210.  Construc- 
tion of  destination  in  joint  lease,  and 
examples,  210-14. 

Lease  to  a  copartnexy,  216. 

To  corporations  or  other  public  ad- 
ministrators, 217.  Under  the  Dwel- 
ling-Houses  Act,  18  and  19  Vict.  c.  88, 
217. 

Heir  of  lessee  ab  intssUUo,  i.  218. 
Order  of  succession,  219.  Heirs-por- 
tioners,   210.     Minor  heir  of  lessee, 

221.  Appointment  of  manager  by 
minor's  tutors,  221.    King's  donatary, 

222.  Heir  by  destination  in  gremio^  223 ; 
by  deed  of  lessee,  224 ;  by  deed  of 
trustee,  230 ;  by  entail,  230.  Assigi^ee 
and  sublessee,  235,  255.  How  far 
tenant  protected  against  superior  in 
case  of  non-entiy,  446.  Suspension  of 
tenant's  right  during  non-entry,  447. 

Tenant's  title  to  pursue  remoying, 
ii.  19. — See  Removing. 

Mutual  rights  and  obligations  of 
landlord  and  tenant,  iL  147 ;  of  tenant's 
heir,  165;  of  heir  and  executor,  166; 
of  assignee,  169 ;  of  tenant  after  grant- 
ing a  sublease,  174 ;  liability  of  princi- 
pal tenant  for  rent,  174. 

Tenant's  right  of  possession,  ii.  178 ; 
general  nature  of  landlord's  obligation, 
178;  how  implemented,  179 ;  must  be 
of  the  subject  as  let,  180;  of  the  sub- 
ject itself,  180;  rules  for  construing 
the  description  of  the  subject,  180. 
Subject  must  accord  with  terms  of 
description,  and  must  suit  the  purpose 
that  it  is  understood  to  include,  180. 
Bef  erence  to  possession  of  last  tenant, 
180 ;  or  to  measurement,  181.  Where 
hmd  part  of  a  known  farm,  1 81.  Where 
new  farm  made  up  of  sundry  parcels, 
183.  liisrepresentation  of  rent  paid 
by  former  tenant,  184 ;  right  of  servi- 
tude, 184.  Tenant's  rights  under  lease 
of  a  commercial  subject,  184 ;  under  a 
general  reference  to  possession,  or  a 
general   description   of   the   subject, 


185.  Effect  of  his  deserting  subject, 
becoming  bankrupt,  or  leading  the 
country,  185.  His  right  to  appurten- 
ances of  subject,  186 ;  to  servitudes, 
186;  to  a  commonty,  189;  to  church 
seat,  189.  Has  he  any  right  to  the 
game  ?  190.  His  right  to  possess  and 
preserve  the  subject,  190 ;  to  possess, 
how  cozistrued,  191 ;  to  preserve,  how 
construed.  192.  May  he  destroy  game 
causing  injury?  192.  Landlords  obli- 
gation to  maintain  tenant  in  posses- 
sion, 193;  tenant's  right  to  use  of 
subject  though  bankrupt,  193.  His 
right  to  a  possessory  judgment,  193. 
Under  lease  of  jura  ineorparaliOj  194 ; 
of  rents,  feu-duties,  dues  of  office,  195; 
game,  195. 

Actions  competent  to  tenant  by  vir- 
tue of  possession,  ii.  195.  Their  gene- 
ral nature,  195.  Action  of  ejection 
and  intrusion,  197;  of  abstraction  of 
multure,  198;  interdict,  201.  Action 
to  enforce  servitudes,  202. — See  Ac- 
tions, 202. 

Bights  emerging  to  tenant  out  of 
clause  of  duration,  ii.  203.  Damages 
to  tenant  by  exercise  of  landlord's  M 
lege  reserved  rights,  206;  how  esti- 
mated, 208.  Damages  against  tenant 
for  encroachment  on  landlord's  re- 
served rights,  208.  Tenant's  obliga- 
tions to  preserve  woods  and  planting, 

208.  His  liability  for  destroying  them, 

209.  His  claim  of  damages  for  persons 
hunting  by  landlord's  permission,  210. 
For  deduction  of  rent  by  landlord's  ex- 
ercise of  reserved  rights,  212;  by 
erecting  works,  212;  by  plantmg,  213; 
by  making  roads  and  straightening 
marches,  213;  on  resumption  of  pos- 
session, feuing,  or  exchanging,  213. 

Meliorations  by  tenant,  ii.  218.  No 
claim  for,  unless  by  stipulation,  218. 
May  he  remove  houses,  ic^  erected  by 
him,  218.  When  entitled  to  recom- 
pense, 219.  His  obligation  to  main* 
tain  and  preserve  the  subjects.  221. 
Where  no  stipulation  as  to  erecting  or 
upholding  fence,  221.  Extent  of  obli- 
gation to  preserve,  222.  Where  da- 
mage by  storm,  222;  by  inundation, 
or  enemy,  222.  Claim  for  repairs,  and 
form  of  proceeding  in  urban  subjects, 
222.  Diligence  due  by  tenant  to  pre- 
serve, 223.  Injury  by  extraordinary 
cause.  223.  Tenant's  obligation  to  up- 
hold utensils  in  manufacturing  sub- 
jects, 228 ;  to  repair  boats  in  lease  of 
ferry,  222,  Note  10.  Tenant's  claim 
against  landlord's  representatives,  227; 
where  he  has  purchased  the  subject^ 
227 ;  where  the  lessor,  though  the  ap- 
parent, was  not  the  true  proprietor, 
227.  Mode  of  enforcing  stipulation  to 
value  meliorations,  227 ;  repairs  made 
underjudicial  management,  228.  Claim 
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ftgAiast  tnist«0  Asd  exeestor  of  a  d»- 
eeaacd  proprietor.  *J28 ;  iyhwt  fepre- 
wnlati^rfl  of  iemor  who  died  dnziag 
ftnt  year  of  leaM  before  any  vepabs 
wen  made.  2i*t^:  against  repwaepta' 
tire  of  an  heir  of  entail,  many  yean 
after,  by  r«:pn;««ntatiTe  of  a  tenant  at 
wilL  2^;0 :  *^fp**  execntora  of  an  heir 
of  entaU.  *2Z\.  When  tenant  haa  daim 
againat  an  heir  of  entail,  232;  or 
againut  atng^ilar  sncceaaorm,  237 ;  daim 
for,  good  aK^iurt  judicial  factor  in 
ranking  and  MJe.  .»7S>.  Tenant's  obli- 
gallon  to  meliorate  or  repair,  bow  im- 
piemen  ted.  241.  Performance  of  atipQ- 
iationa  by  tenant  to  meliorate,  219. 
Eitent  of  his  liability  and  daima,  249. 
Vae  of  landlords  materials,  249. 
Vouchers  of  outlay,  24'.).  Bight  io 
interest  on  imms  expended,  249;  to 
reuin  rent  for,  2o0.  Bona  fid*  poa- 
seHhion  nect-hKary.  L'dO.  Btma  fidt  ex- 
penditure, *JoO.  Obligation  by  tenant 
to  preserre  woods,  2(>^< :  honaea,  fences, 
Ac,  on  farm,  252.  Modes  of  enforcing 
claim  for  meliorations  or  repaint,  2.'>5. 
Ketention  of  rent,  266;  implied  obli- 
gations or  illiquid  claims  do  not  war- 
rant, 2/>7,  2bl  tl  ttq.  Diligence  or 
action  for  implement,  281 . — See  Melior- 
ations. 

Tenant's  liability  for  loss  by  fire,  ii. 
2r>7,  244.  Htipulations  by  whom  looa 
to  be  repaired,  257.  Loss  by  tenant's 
negligence,  268.  Provisions  of  the  Act 
1420,  c.  7.'),  as  to  reckless  burning,  258. 
Tenant  liable,  l'r)8.  Examples  of  negli- 
gence, 268.  Officious  act  of  tenant's 
servant,  not  within  his  duty,  does  not 
infer  liability,  259.  Loss  by  accidental 
Are,  259.  Not  obliged  to  rebuild,  259. 
Meaning  of  maxim  '*  Re»  perit  suo 
domino,  as  applied  to,  260.  Abandon- 
ment of  subject,  260.  Allowance  equal 
to  diminution  in  value  of  subject,  260. 
Difficulties  avoided  by  special  stipula- 
tions, 261.  Obligation  on  tenant  to 
execute  necessary  repairs  does  not  ap- 
ply to  injuries  from  accidental  fiiv, 
260.  Is  lessor  bound  to  extinguish  fire 
or  indemnify  tenant  for  doing  so  ?  261. 
Tenant  not  obliged  to  insure,  260. 
Insurance  must  be  stipulated  for  in 
lease,  262.  Tenant's  claim  under  in- 
surance by  landlord,  262.  Where 
tenant  bound  to  insure,  262.  Where  sub- 
ject urban,  262.  Insurance  on  crop, 
stocking  and  utensils,  how  effected  by 
tenant,  268.  Where  there  is  no  stipu- 
lation, is  sum  insured  attachable  by 
landlord  ?  268 ;  does  it  fall  within  hu 
hypothec?  268.  Competition  between 
tenant's  creditors  and  landlord  for 
sums  insured  by  tenant,  264.  No  irri- 
tancy by  impucation  from  tenant's 
neglect  to  insure,  264.  Tenant'a  claim 
under  warrandice,  266.  Liability  under 


to  BdbtenaBt,  270. 


Tenant'a  obligation  to  pay  rent, 
276.  His  liability  for  roit  by 
tiflB  independent  of  stipnlation^ 
How  far  effected  by  stipvlataon, 
BMk  of  tranamiwnon  and 
rent,  iL  279. 


87& 

279. 

of 


bufdenaimpoaed  on  tenant  ex- 
liyp,  iL  309.     Where  there  is  no  reliefp 


Poor-ratea.  312. 


310.  Scboolmaster'a  aalaiy,  310. 
Bond  Police  Act,  31L  Police  and  Im- 
paovement  Act,  311. 
there  is  relief,  312. 
Ptuperty  Tax  Act,  314. 
ment  within  bmn^ia,  315.  BogneMonej 
Act,  315.  Drainage  of  I^nds  Act,  815. 
Tainatica  Act,  3 IG.  Police  Act  in  biir;^ia 
and  counties,  316.  Tweed  Fisheries  Act, 
816.  Liability  for  stiprad,  31 7.  Manse^ 
318.  Burdens  payable  by  oonven- 
tion,  318.  Payment  by  tenants  in 
first  instance  of  taxes  stipulated  to  be 
paid  by  landlord,  318.  Effect  of  pay- 
ing rent  without  claiming  deduction 
therefor,  319 ;  how  presumption  against 
tenant  elided,  319.  Stipulation  of  pay- 
ment by,  319;  what  burdens  not  in- 
daded  under,  319.  Effect  of  error  of 
over  payment,  802. 820.  House  let  fur- 
nished, 320.  Liability  for  statate 
labour,  321. — See  Public  Burdens. 

Tenant's  hypothec  against  subtenant, 
iL  889,  412.— See  Hypothec 

Tenant's  obligations  as  to  occupation 
and  management,  ii.  476.  His  right  to 
waygoing  crop,  480;  definition  and 
principle,  480 ;  grain  crop,  481 ;  green 
crop  and  grass  crop,  486;  barns  and 
other  accommodations,  487.  Construc- 
tion of  obligation  to  take  outgoing  ten- 
ant's crop,  488.  Outgoing  tenant's 
right  to  value  of  faUow-land,  489. 
Obligations  as  to  grass  lands,  490; 
as  to  manure,  491;  occupation  in 
pastoral  subjects,  502.  Muirbum,  802. 
In  urban  subject,  506.  Management 
in  mineral  subjects,  510;  during  cur- 
rency, 511 ;  at  termination,  518. — See 
Management. 

Claims  for  damages  for  non-imple- 
ment, ii.  584,  by  lessor  against  lessee, 
584.  By  lessee  against  lessor,  541. 
Modes  of,  and  rules  for  estimating 
damages,  551. — See  Damages. 

Landlord's  daim  against,  on  ground 
of  nuisance,  and  vice  perta,  iL  554 ; 
claims  by  third  parties  against,  556. — 
See  Nuisance. 

Tenant's  powers  as  affected  by  dili- 
gence, ii.  581,  582.  Heritable  bond 
over  leasehold  property  invalid,  581; 
by  Bankrupt  Statutes,  582 ;  by  inhibi- 
tion, 582 ;  by  adjudication,  582.  How 
poinding  of  ground  limited  as  against 
tenants,  611.  Tenant's  own  proper 
goods  only  poindable,  612. 
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Tenantable  repair,  obligation  to  put  in, 
ii.  219.  Tenant's  obligation  to  leave 
in,  264. 

Teroe,  not  dae  out  of  leases,  i.  235.  Title 
of  teroer  to  pursue  a  remoying,  ii.  14 ; 
to  poind  the  ground,  611. 

Tenn  of  removing,  error  in,  vitiates  warn- 
ing, ii.  48. 

Termination  of  lease,  ii.  1. — See  Bemoving ; 
Renunciation;  Irritancy. 

Terms  of  entry  to  lease. — See  Entry. 

Terms  of  payment  of  rent,  legal  in  agri- 
culturtd  leases,  i.  387,  ii.  308.  Fore- 
hand and  backhand  rent,  i.  887;  ii 
826-7.  Conventional  terms  of,  i.  887 ; 
ii.  826.  Of  rent  of  mills,  i.  896 ;  of 
fisheries,  898. — See  Payment ;  Bent. 

Testing  clause  in  agricultural  lease,  L  898. 
Solemnities  of  execution  of,  399.  Sub- 
scription by  those  who  can  write,  899 ; 
where  party  cannot  read  writing,  400 ; 
peers  and  peeresses,  400;  by  initials, 
400 ;  by  cross  or  mark,  400.  Attesta- 
tion by  witnesses  where  parties  can 
write,  400.  Number  requisite,  who 
may  be  witnesses,  400.  Their  duty, 
mode  of  subscription,  400.  Mode  of 
subscription  by  parties  who  cannot 
write,  401;  nor  read,  401.  Notaries 
necessary,  their  docket,  401.  Attesta- 
tion by  witnesses  to  such  subscription, 
401.  Tenor  of  testing  clause,  401-2. 
Printed  lease,  402.  Duplicate  of  lease 
requires  same  solemnities  as  principal, 
402. — See  Solemnities. 

Theatre,  special  case  as  to  removal  of  brick 
buildings  erected  for  a,  L  819.  Leases 
of,  847.  Statutory  regulations  as  to, 
847-8.  Powers  of  license  of,  in  whom 
vested,  847.  Licence  of,  how  ob- 
tained, 847.  Exclusive  privilege  of 
lessee,  848. 

Theowmen  of  the  Saxons,  i.  40. 

Thirlage,  subjects  of,  i,  268.  Grain  in- 
cluded under  or  exempt  from,  269. 
Orana  eretcentia,  what  included  under, 

259.  What  not  included  under,  259. 
Orana  molibilia,  what  included  under, 

260.  Inveeta  et  ilUUa,  what  compre- 
hended under,  and  what  not,  261-2. 

General  constitution  of  thirlage,  i.  268. 
By  reference  to  multures  use  and  wont, 

262.  How  construed  where  not  explained 
by  usage,  252.  Suckener's  powers  under 
a  general  constitution  of,  262.  What 
not  comprehended  under  thirlage  of 
victual  in  general,  263.  Mill  services 
and  sequels,  268.  Effect  of  thiriage  by 
prescription  on  suckeners,  263.  Knave- 
ship,  lock  and  bannock,  when  due, 

263.  Leading  millstones,  repairing 
dam,  carriage  of  materials  for  uphold- 
ing millhouse,  furnishing  thatch  to  the 
mul,  268.  Usage  regulates  extent  of 
thirlage  and  multure,  264.  What  usage 
sufficient,  266.  Deductions  from  mul- 
ture, 266. 


Conmiutations  from  thirlage,  how 
effected,  i.  266.  Analysis  of  39  Geo.  III. 
o.  65  thereanent,  265.  Commutation 
into  a  fixed  payment  in  meal,  author- 
ised under  the  statutory  term  **  grain," 
266.  Suspension  of  thirlage  from  in- 
sufficiency of  mill,  866.  Exemption 
from  thirlage,  267.  Where  mill  gone 
to  decay,  and  another  built  in  another 
part  of  thirl,  268.  Statutory  right  of 
exemption,  268.  Payment  of  dry  mul- 
ture confers  exemption  from  all  other 
astriction,  268.  Statutory  exemption  in 
favour  of  distillers,  269.  Kiln  attached 
to  mill  forms  no  part  of  the  thiri,  269. 
Clause  of  thirlage  in  an  agricultural 
lease,  889. 

Thrashing  mill,  is  machinery  of,  a  fixture  ? 
L  808;  ii.  246.-'See  Fixtures. 

Time  at  which  warning  to  remove  must  be 
given,  ii  48.  In  burgal  subjects,  82, 
89. — See  Bemoving;  Warning;  Se- 
questration. 

Title  of  granter  of  lease ;  granter  as  herit- 
table  proprietor  must  be  infeft,  i.  87. 
Effect  of  subsequent  inf eftment,  87 ;  of 
granter's  death  before  infeftment,  87. 
Effect  of  reduction  of  lessor's  title,  87. 

Title  to  pursue  a  removing,  ii.  2.  Lessee 
cannot  question  title  of  leasor  from  whom 
he  derives  his  right,  8.  Examples,  8, 
4.  Presumption  of  sufficient  title,  8. 
Nature  of  the  title  founded  upon  in- 
feftments  in  property  or  liferent,  and 
gifts  of  non-entry  or  escheat,  4. 
General  rule,  4.  Is  infeftment  neces- 
sary ?  6.  Where  better  title  than  pur- 
suer's cannot  be  shown,  6.  Exceptions, 
7.  Purchaser  at  judicial  sale,  7.  De- 
cree of  sale,  8,  Note  8.  Infeftment 
prior  to  forty  di^  before  Whitsunday, 
and  to  calling  of  summons  of  removing, 
7.  Disposition  trom  disponer  and 
seller  of  lands,  7.  Of  trustees,  some 
of  whom  took  infeftment  after  sum- 
mons was  called,  9.  Party  not  the 
setter  of  tack,  and  not  infeft,  9,  16. 
Sasine  taken  in  the  course  of  procedure, 
9.  Disposition  per  a,  10.  Nature  of 
infeftment  necessary,  10.  Base  infeft- 
ments  not  clad  with  possession,  10. 
Infeftment  must  be  lawful,  10.  Bight 
of  annual-rent,  10.  Posterior  public 
infeftment,  in  competition  with  prior 
base  infeftment  clad  with  long  posses- 
sion, 10.  Sasine  of  mill  without  tradi- 
tion of  clap  and  happer,  10.  Bight  of 
donataries,  wadsetters,  ministers,  and 
minors,  11.  Bight  of  third  parties  to 
appear  for  their  interest,  11. 

Title  by  liferent  and  fee,  12.  Joint 
proprietor,  12.  Joint  adjudgers,  18. 
Appriser  or  adjudger  after  fthnrging 
superior,  18.  Annnalrent,  18.  Terce 
and  courtesy,  14. 

Title  of  heir  apparent  to  pursue 
under  the  Statute  1556,  14 ;  under  the 


766 


INDEX. 


Aet  of  Sedenmt  1756,  15.  Infeftmeni 
pending  prooeas  of  remoTal,  16;  be- 
fore calling  of  cause,  16.  Is  decree  of 
lemoTing  validated  bj  sabeequent  in- 
feftment?  17.  Heir  most  be  infeft  in 
oooise  of  procedure,  17.  At  what 
stage,  18.  Infeftment  on  precept  of 
elar«  eomtatj  18.  Infeftment  after  warn- 
ing, 18.  Inieftment  on  precept  of  dare 
eofutat  after  the  legal  terms  of  removal, 
18.  Effect  of  Stotntes  10  and  11  Vict, 
c.  48,  and  21  and  22  Vict.  o.  76,  on  pre- 
cept of  elart  eonttat^  19. 

Title  of  lessee  to  pursue  removing,  when 
competent,  ii.  19.  He  must  possess 
chancter  of  tenant  or  tacksman,  19. 
Power  must  be  express  or  implied,  20. 
Duration  implying  the  power,  20. 
Wh^n  possession  necessaiy,  21.  Heir 
apparent  of  lessee,  21.  Title  of  tutors, 
curators,  and  other  administrators,  22. 
Factors,  22.  Transference  of  warning 
and  right  of  action  to  heir  of  lessor, 
28.  i^ignation  of  warning,  24.  Ob- 
jections to  title  of  pursuer  in  a  remov- 
ing, 67.  Title  in  burgal  removings,  84. 

Title  of  pursuer  to  enforce  decree  of  remov- 
ing and  eject  tenant  must  be  clear  and 
certain.  101. 

Title  to  pursue  an  action  of  mails  and 
duties,  ii.  350 ;  of  sequestration,  416. 

Tolls,  leases  of,  by  road  trustees,  i.  159. 
Powers  of  trustees,  159.  Nature  and 
terms  of  lease,  159.  Duration  of  lease, 
159.  Road  Acts,  828 ;  how  construed. 
338.  Subjects  let,  339.  Lessee  bound 
by  composition  made  by  trustees,  but 
entitled  to  receive  it,  839.  Toll 
house,  toll  bars,  weighing  machines, 
are  granted  to  lessee,  889.  Ejection 
of  tacksman  of  tolls  in  arrear  of  rent, 
ii.  106.    No  hypothec  over,  885. 

Tolls  on  canals.  Statute  8  and  9  Vict.  c.  42, 
regulating  right  to  levy,  i.  889.  Who 
have  power  to  lease,  and  who  may  be 
lessees,  840.  Power  of  removal  of  les- 
see, how  enforced,  840.  When  lease 
becomes  void.  840.  ModiUcation  by  21 
and  22  Vict.  c.  75.  840.  Does  lease  of, 
fall  within  1449,  c.  17  ?  465. 

Town  councillors  of  royal  burghs,  i.  146. — 
See  Burghs. 

Translation  and  retrocession,  L  496.  De- 
cisions relative  to,  516-7. 

Travellers  in  an  inn,  are  their  effects  ex- 
empt from  landlord's  hypothec?  ii.  876. 

TreeB.--See  Woods. 

Trespassers,  interdict  against,  ii.  201. 

Triennial  prescription  of  rents,  ii.  468. 

Trust,  lease  in,  by  heir  of  entail,  to  pay 
granter's  debts,  i.  117.  Powers  of 
trustees  to  lease,  180.  Mortifications  in 
trust,  power  of  leasing  under,  187, 145. 
Public  trusts.  157.  Road  trustees,  159. 
Religious  communities,  159.  Associa- 
tions under  Dwelling-Houses  Act,  169. 
Factors  for  trustees,  189. 


Trustees,  powers  of,  to  lease,  i  130.  Vo- 
luntaiT,  for  creditors  taking  a  lease, 
their  liability  for  arrears  of  rent,  171. 
Judicial  trustees,  172. 

Their  title  to  pursue  an  action  of 
mails  and  duties^  ii.  350. 

Their  powers  of  leasing,  680;  object 
of  Sequestration  Statute  in  regara  to 
them,  580;  their  liability  for  presta- 
tions under  lease,  581 ;  to  implement 
agreement,  581;  for  abatement  of 
rent,  581.  Liability  for  arrears,  597; 
to  removal  if  arrears  not  paid,  597. 
Landlord  a  pveferable  creditor  to,  for 
repairs  prestable  by  tenant,  597.  Their 
liability  as  intromitters,  597.  Successor 
of  trustee  in  a  mineral  lease  for  forty 
years  held  liable  for  rents,  and  not  en- 
titled to  abandon,  597.  When  and 
how  far  poinding  of  the  ground  avail- 
able agamst  trustee  in  bankruptcy, 
612.  Their  title  to  pursue  suspension 
of  decree  of  irritancy  of  lease,  to  pre- 
serve creditors'  right  to  claim  by 
tenant  for  meliorations,  614.  —  See 
Bankruptcy. 

Tutors,  their  powers  of  leasing,  i.  166. 
May  lease,  although  minor  thereby 
subject  to  a  passive  title,  166.  Dura- 
tion  of  lease  by,  166.  Doubts  as  to 
soundness  of  rule,  167.  In  other 
stipulations  must  be  guided  by  rules  of 
sound  administration,  167-8.  Power 
to  take  lower  rent,  168.  Cannot  take 
grassums  nor  grant  rentals,  168.  May 
renew  rentals,  168.  Extraordinary 
powers  of  leasing  conferred  by  Court 
of  Session  on,  178.  Can  they  take 
leases  for  their  pupils?  208;  or  re- 
nounce them,  209;  ii.  113.  Their 
responsibility  to  pupU  for  holding 
lease  relating  to  his  affairs,  i.  209- 
10.  Removing  of  by,  ii.  22. — See 
Factors. 

Tutors-at-law,  special  powers  given  to,  to 
grant  leases  under  Pupils  Protection. 
Act,  i.  174.  Case^  where  powers  re- 
fused,  174.  Case  of  necessity  must 
be  established,  174.  Can  they  acquire 
an  original  lease  for  pupil?  208. 

Tweed  Fisheries  Act,  20  and  21  Viot.  e. 
148,  liabilities  of  landlord  and  tenant 
under,  ii.  316. 


UUitmu  Keereif  succession  of  Crown  to  lease 
as,  ii.  222.  Lease,  how  held,  222. 
Power  of  donatary  under  gift  of. 
228. 

Universities,  leases  by,  i.  137.  How  granted, 
188.    Statutes  1669,  c.  6,  and   1695, 
o.   14,   189.     Former  constitution    of, 
189. 

Provisions  of  the  21  and  22  Viot.  o. 
83,  assimilating  the  management  of  alX 
the  Scotch  universities,  140.  Senatt€^ 
Aeademieut,  administers  their  property 
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and   revenue,  140.     Powers  of   Uni- 
yersity  Court,  140.    Temporary  com- 
nussioners,  140.   How  uniyersitiea  may 
Bue  and  be  sued,  141.    Administrators 
of  uniyersity  property,  141.    For  how 
long   could   diey    grant   leases,    141. 
Present  state  of  the  law  as  to  goyem- 
ment  of  universities,  141,  142. 
Unlabouring  the  land,  ftc.,  irritancy  on,  ii 
124.    Construction  as  to  unlabouring, 
126. — See  Irritancy. 
Urban  tenement,  what  to  be  deemed  an,  i. 
241.     Power  to  assign  or  sublet  im- 
plied, 242.    Operation  of  deUctw  per- 
cofus,  242.    Bme  as  to  manufactories, 
248.    Limitations  of  the  power,  248. 
In   regard   to   use   of   subject,    244. 
What  deemed  an  inversion  of  use,  244. 
Subject  cannot  be  let  to  be  shut  up  or 
rendered  unavailable,  245.    Exclusive 
privilege  cannot  be  assigned  or  sublet, 
245.     Assumption  of   partners   in  a 
lease  for  mamtCacturing  purposes  where 
assignees   excluded,  246.    Power   im- 
plied in  lease  for  one  year,  246 ;  not 
mipUed  in  lease  of  furnished  house, 
247.    Can  house  so  let  be  assigned  or 
sublet   without   the   furniture?    247. 
Euglish  law  as  to  fixtures  in  urban 
subjects,  808.     Leaning  to  allow  re- 
moval of  things   merely  ornamental, 
808.    Examples,  808.     Law  of  Scot- 
land as  to  fixtures  in  urban  subjects, 
822.      Stone    safe,    with    iron    door 
and  lock,  fixed  into  wall,  822.    Con- 
siderations, nature  of  article  annexed, 
mode    of    annexation,    local    usage, 
822-8. 

Informal  lease  of  urban  subject  fol- 
lowed by  possession,  469.  Statutory 
protection  of  leases  of  urban  subjects, 
451.  Warning  in  verbal  lease  of,  li.  55. 
Form  in  burgal  removings,  98.  Bule 
as  to  irritancy  on  arrear  of  rent,  129. 
Landlords  altering  passage,  making 
new  door  to  urban  subjects,  191. 

Right  of  landlord  to  enter  and  make 
repairs  on  urban  subjects,  191,  211. 
Interdict  granted  to  tenant  against 
landlord's  altering  urban  tenement  by 
removing  a  water-closet,  202. 

Meliorations  in  urbui  subjects,  IL 
222.  Expenditure  by  tenant  for  which 
he  has  no  claim,  222. 

Landlord's  obligation  to  deliver  and 
keep  in  repair,  it  221.  Bepairs  by 
tenant  for  which  he  has  dum,  222. 
Claim  by  tenant  for  necessary  repairs, 
228.  Judicial  warrant  to  tenant  to 
make  repairs  where  landlord  refuses, 
228.  Parties  liable  to  implement  stipu- 
lations, 225. 

Bule  as  to  liability  for  loss  by  fire  in 
urban  subjects,  ii  261 ;  where  tenant 
bound  to  make  necessary  repairs,  261. 
—See  Meliorations ;  Fire ;  insurance. 

Subject-matter  of  hypothec  in  urban 


subjects,  ii.  874.    Bight  of  hypothec 
in  urban  subjects  as  between  landlord 
and  sublessee,  412.    Sequestration  in, 
before  magistrates,  418.    Bules  as  to 
occupation  and  management  in  urban 
subjects,  506.    Inverting  the  subject, 
606.    Cases  in  illustration,  506  et  stq. 
Tenant  throwing  two  rooms  into  one 
in  tavern  for  taproom,  506.    Erection 
of  furnace  to  smelt  lead,  506.    In  dis- 
tillery, 507.     In  mills,  507.    Erection 
of  furnace   and   boiler,   and   cutting 
joists  for  flues,  508.     Using  tailor's 
workshop  as  a  stable,  508.    Landlord 
obstructhig    shop   window   view    by 
putting   ornamental   front   on   other 
premises,  interdicted,  509.    Alteration 
by  tenant  when  repairing  injury  after 
storm,  509.    Erection  of  wooden  pal- 
ing round  a  yard,  so   as  to  darken 
windows   of   a   dwelling-house,    510. 
Complaints  by  lessee  against  lessor  for 
nuisance  in,  555.     Obhgations  by  land- 
lord and  tenant  in  respect  of  third 
parties,  556  et  $eq. — See  Nuisance. 
Usage,  effect  of,  in  regulating  extent  of 
thirlage,  i  264.    What  usage  sufficient, 
265.    S^ect  of  local,  as  to  fixtures  in 
urban  tenements,  828;  in  controlling 
lessee's  power  of  resiling  after  taking 
arles,  868 ;  on  terms  of  entry  to  lease, 
885.    Powers  of  rentallers,  how  affected 
by  local,  ii.  128,   Note  9.    Effect  of 
local  on  lessor's  liability  for  meliora- 
tions, 289.    Distinction  between  local 
usage  and  a  verbal  bargain  as  to  a 
particular   farm,    289.      Local   usage 
cannot  control  express  stipulation  in 
lease,   240.     Doctrine  of,  as  to  pas- 
turage,   240.      Kindly    tenants,    240, 
Note    4.      Effect   of,    in    controlling 
validity  of  forehand  payments  of  rent, 
489.   Cannot  control  special  provisions 
as  to  leaving  manure  at  end  of  lease, 
494. 
Use  and  possession  of  subject  to  tenant, 
landlord's  obligation  as  to,  ii.  177. — 
See  Possession. 
Uiujruetuariif  whether  clergy  were,  in  let- 
ting leases,  L  69. 
Utensils  in  manufactories,  hypothec  over, 

ii.  880.     In  fisheries,  888. 
Utland  and  inland  among  the  Saxons,  L 
40. 


Valuation  of  Lands  and  Heritages  Act,  17 
and  18  Vict,  c  91,  ii.  805.  Preamble, 
806.  How  yearly  value  of  lands  esti- 
mated, 806 ;  of  wood,  copse,  Ac,  806 ; 
when  let  at  bona  fide  rent,  806 ;  where 
duration  long,  806;  of  ndlways  and 
canals,  306 ;  amendment  of  Act  by  21 
Vict.  c.  58,  807.  Decisions  as  to  value 
of  wood,  copse,  Ac.,  808;  of  farm 
where  interest  paid  by  tenant  for 
improvements,  808;  where  these  im- 
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prorementa  partly  pemument  and 
partlj  not,  808;  of  lands  in  gnai, 
808 ;  of  engine-boaae  with  engine,  808; 
of  hooM  let  at  £19,  19a.,  809.— 8ee 
Public  Bordena. 
Valoe  of  aabjecta  let,  proof  of,  in  aoikm  of 
maila  and  dntiea,  li.  851. 

Yaatation,  tenant's  claim  for  loas  bj,  ii.  452. 
— See  Loaa. 

Verbal  lease,  oonatitation  of,  L  868.  Where 
ita  tenor  reduced  to  writing,  868. 
Written  oath  merely  eridenoe  of  verbal 
lease,  864.  Discharge  granted  by  a 
factor  (not  empowered  to  grant  leasee), 
bearing  to  be  for  additional  rent  as  per 
new  agreement,  held  to  be  only  a 
verbal  agreement,  864.  Effect  of  new 
stipnlations  intimated  by  landlord,  864. 
Duration  of,  864,  865 ;  where  for  more 
than  a  year,  and  not  followed  by  poa- 
sewdon,  864;  followed  by  possession, 
865.  Bule  appliea  to  land  and  ita  ad- 
juncts, included  under  Statute  1449, 
c.  17,  865 ;  doee  not  apply  to  verbal 
leases  of  rents,  game,  services  prestable 
by  tenanta,  feu-duties  and  similar  sub- 
jects, 865.  Accessories  to  these — duty 
house,  866.  House  let  along  wiu 
shooting  ground,  866.  Mode  of  prov- 
ing verbal  lease,  866.  In  a  lease  for 
one  year,  is  it  competent  to  exclude  ex- 
isting  written  document,  and  rely  solely 
on  parole  evidence?  867.  Witnesses, 
women,  867.  How  alleged  condition 
in  verbal  paction  proved,  868.  Proof 
where  new  terms  intimated  to  tenant 
under  a,  868.  Inadmissibility  of  parole 
where  verbal  lease  is  for  more  than 
one  year,  869,  872,  876.  Beferenoe  to 
oath  of  party,  869.  Operation  of  rei 
iiUerventut  on,  369.  When  loeut  poeni. 
tentim  competent,  870.  Lessor  putting 
up  bams  and  byres ;  lessee  fitting  up 
house  as  a  meeting-house,  altering 
partitions,  and  erecting  pews;  im- 
provements  in  culture  and  manage- 
ment, 870.  Where  loeut  pcenitentim  m- 
competent,  870.  Taking  a  grassum, 
870.  Conversion  of  arable 'field  to 
garden  culture,  871.  Proof  of  ret  iwUr^ 
vmtui^  871. 

Verbal  renunciations  of  lease,  ii.  110. 

Vermin  in  house,  i.  456. 

Vice,  succeeding  in  the,  summons  of,  ii. 
85. 

Villeynage,  tenure  of,  among  the  Saxons,  i. 
40,  42  teq.^  in  Scotland,  51. 

Violent  profits,  caution  for,  in  a  removing, 
ii.  48.  When  required,  64.  Form  of 
the  bond  for,  65.  Bule  for  estimating 
amount  for,  66 ;  in  rural  subjects,  66 ; 
in  houses  within  burgh,  66.  Oom- 
prehend  damage  to  subject  let,  66. 

Distinction  between,  and  damages, 
524.  Parties  by  whom  and  from  whom 
violent  profits  are  exigible,  525.  Time 
from  which  due,  526.    When  tenant 


he]dtn5oiMj6<fe,  626.  WhensisfajM 
inferred,  527.  Bules  for  asoertainin 
amount  of  violent  profits,  528. 

Volontary  removing,  dissolatkm  < 
lease  by,  ii  25.— See  Bemoving. 

W 

Wadsetters,  title  oi^  to  punne  a  removini 
iL  11.    Their  powers  of  leasing,  57L 

Wagea  of  farm  servants,  preference  of,  \ 
landlord,  ii.  406. 

Warehonaes,  landlord's  hjrpothec  in,  ii.  38 
Exemption  of  goods  in  pledge,  or 
trantitu,  880.     Shop  books,  380. 

Warning  to  prevent  tacit  relocation,  I 
whom  and  within  what  time  to  1 
given,  i.  525.  Effect  of  not  foUowii 
out  warning,  526.  Transference  • 
warning  to  an  heir,  ii  28 ;  to  an  assi 
nee,  24.  Where  necessity  of  wamii 
is  superseded  by  obligation,  81.  Whe 
it  is  not  superseded,  32.  Form  • 
warning  prior  to  1555,  89.  Tenor 
the  Act  1555,  42.  How  and  wh< 
made,  42.  How  days  of  warning  cf 
oulated,  42.  How  given,  43.  For 
and  execution  of  the  precept,  4 
When  the  tenant  is  within  the  kin 
dom,  44.  Where  he  is  out  of  the  kin 
dom,  46.  Edictal  citation,  how  ex 
outed,  46.  Time  at  which  wamii 
must  be  given,  47. 

Modifications  of  the  statutory  rul 
ii.  48-50;  by  special  proviso,  48;  i 
injury  to  tenant,  48  ;  by  local  custoi 
48.  Effect  of  error  as  to  the  term 
removing,  49.  Warning  to  remove 
expiry  of  lease  between  terms,  4 
Number  of  days  upon  which  wamii 
must  proceed,  50.  Upon  whom  tl 
warning  must  be  served,  51.  Partii 
alleged  to  have  heritable  tities,  az 
principal  lessee,  51.  Bule  as  to  assii 
nees  and  sublessees,  52.  Joint  lessee 
58.  Minor  heir  of  tenant,  53.  Deai 
of  lessee  after  warning,  58. 

Subjects  to  which  solemn  wamii 
applies,  ii.  58.  Bule  as  to  rural  su 
jects  let  for  short  terms,  54.  Pastu 
and  arable  lands  let  for  two  years,  5 
Grass  fields  let  from  year  to  year,  5 
Whether  warning  necessary  in  lease  < 
arable  farm  for  one  year,  54.  Houa 
with  small  portions  of  land  attachei 
55.  Houses  without  land,  56.  Verb 
lease  of  urban  subject,  56.  Bule  as  I 
manufacturing  subjects,  57.  Sos 
work,  57.  Malt  kibi  and  bam,  5' 
Saltpans,  57.  Lead  mines,  57.  Prin 
field,  57.  Ordinary  lease  of  rents,  5' 
In  overlease  of  an  estate,  57.  Fishmgi 
58.  Bule  in  leases  of  indefinite  dun 
tion,  59;  liferent  lease,  59.  Leas 
during  life  of  granter,  60. 

Passing  firom  warning,  defenc 
against  removing,  ii.  69.  Warning  1 
burgal  tenementi^  82.    How  regulatec 
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82.  Chalking  the  door,  82.  Time  of 
warning,  82.  Is  warrant  required  for 
chalking  door?  82.  Verbal  warning, 
84.  Warning  at  the  instance  of  sin- 
gular successor,  88.  Modified  rules  as 
to  warning  within  burgh,  84.  Warrant 
of  magistrate  unnecessary,  84.  Chalk- 
ing may  be  dispensed  with,  84.  Ac- 
knowledgment of  verbal  intimation  by 
landlord,  85.  Intimation  by  tenant  of 
intention  to  remove,  85.  Warning 
from  houses  within  burgh  let  as  acces- 
sories to  customs,  85. 

Warrandice,  clause  of,  in  agricultural  lease, 
i.  386,  ii.  265.  In  lease  of  ferries,  i. 
899.  In  assignation  of  lease,  494.  In 
sublease,  514.  Absolute,  ii.  265 ;  from 
fact  and  deed,  265.  Nature  and  effect 
of  warrandice,  265.  Implied  obligation 
on  landlord  to  warrant,  ex  Uge,  265. 
When  held  not  to  be  implied,  265. 
Examples,  265.  Bemedy  under  war- 
randice, 267.  Action  on  eviction  by 
defect  of  landlord's  title,  267;  where 
distress,  but  no  eviction,  267;  where 
claim  for  violent  profits,  though  evic- 
tion saved  by  expiration  of  lease,  267; 
where  the  warranter  is  vergtma  ad  in- 
opiamy  268;  but  eviction  must  result 
from  defect  of  landlord's  right,  268. 
Claim  under  the  action,  268.  &  granter 
'  bound  to  defend  lease  judicially  ?  268. 
Where  there  is  a  special  agreement  to 
support  the  claim,  268.  Claim  under 
warrandice  from  fact  and  deed,  269. 
Parties  from  whom  and  by  whom  a 

,  claim  under  warrandice  is  exigible,  ii. 
269.  Claim  against  lessor  and  his  re- 
presentatives, 269.  Heirs  liable,  269. 
Heir  of  entail,  when  liable,  270.  Be- 
presentatives  of  heir  of  entail,  where 
leases  reduced  as  contraventions,  270. 
Claim  by  heir  or  assignee  of  lessee,  271. 
Can  sublessee  claim  against  landlord  ? 
271 ;  where  lessee  found  liable  to  sub- 
lessee, 272.  Claim  by  sublessee  against 
principal  lessee,  272.  Sublessee  al- 
lowed fair  time  to  establish  claim,  273. 
When  his  claim  incompetent,  278. 
Sublessee's  right  where  warrandice 
from  fact  and  deed  only,  274. 

Extent  of  warrandice,  ii.  274.  Loss 
by  legislative  acts.  274;  by  thirlage 
not  mentioned  in  lease,  274.  Ap^ainst 
rights  of  third  parties  from  vicmage, 
and  under  control  of  a  third  party,  276. 
Duration,  prescription,  276.  Date  from 
which  it  runs,  276. — See  Nuisance. 

Warrant  of  sale,  execution,  and  relative 
procedure  in  landlord's  sequestration, 
u.  426. — See  Sequestration. 

Water,  conmiand  of,  generally  given  in 
mineral  lease,  i.  270.  Bight  to  use  of, 
given  in  lease  of  woods  for  floating 
away  timber,  276.  Lease  of,  for  work- 
ing machinery,  276.  Circumstances  in 
wkLch  a  lease  giving  command  of  all 


the  water  on  his  lands,  Ac.,  to  a  com- 
pany, was  held  to  infer  a  right  to  use 
the  water  course  as  a  navigable  tvaitt\^ 
and  included  a  right  to  a  towing  path, 
276.  No  hypothec  over  a  lease  of,  ii 
884.  Form  of  lease  of  water ;  of  a  loch, 
Appendix,  No.  10,  ii.  661 ;  of  a  reser- 
voir, No.  11,  662. 

Waygoing  crop,  clause  of  lease  as  to,  i.  890. 
Straw  and  fodder  of,  tenant's  right  to 
dispose  of,  ii.  480.  Definition  and 
principle  of  tenant's  right  to  waygoing 
crop,  480.  Grain  crop,  481.  Decisions, 
481.  Green  crop  and  grass  crop,  486. 
Construction  of  obligation  to  take  crop 
of. outgoing  tenant,  488.  Waygoing 
tenant's  right  to  value  of  fallow  land, 
489;  his  obligation  as  to  grass  land, 
490 ;  as  to  manure  and  its  ingredients, 
491 ;  straw  of  penult  crop,  492 ;  inter- 
pretation  of  stipulation  toleave  manure, 
hay,  or  straw,  498 ;  no  value  for  manure 
bound  to  be  left,  498. 

Wearing  apparel,  exemption  of,  from  land- 
lord's hypothec,  ii.  876. 

Weights  and  Measures  Act,  6  Geo.  IV.  o. 
74,  effect  of,  in  adjusting  grain  rent, 
11.  ^89. 

Whitsunday  a  legal  term  of  entry,  i.  884. 
Warning  before,  ii.  42.  Statutes  fixing 
it  at  16th  May,  42. 

Widow,  what  leases  effectual  against,  i.  446. 

Wife  cannot  grant  lease  of  separate  pro^ 
perty  without  husband's  consent,  i.  168. 
May  grant  them  with  his  consent,  168. 
HusbiM^d  may  lease  wife's  property 
without  her  consent,  168.  For  how 
long?  168.  May  execute  acts  of  ordi- 
nary administration  without  husband's 
consent,  164.  Under  age  may  reduce 
lease  granted  to  her  lesion,  even  where 
husband  consented,  164.  May  grant 
leases  where  >im  mariti  renounced,  164  • 
or  excluded,  164.  Separation  does  not 
entitle  her  to  lease  property  without 
husband's  consent,  166.  Effect  of  de- 
sertion, 166;  of  exile;  transportation; 
divorce,  166.  May  she  continue  lessee 
in  lease  granted  anterior  to  marriage, 
excluding  assignees?  204.  Effect  of 
lease  to  husband  and  wife  and  longest 
liver,  but  secluding  assignees,  where 
wife  survives  and  remarries,  206;  to 
wife  with  husband's  consent^  206 ;  to 
wife  excluding  husband,  206 ;  to  wife 
during  separation,  207. 

Winding-up  estates  of  deceased  persons  by 
judicial  factors,  under  19  and  20  Vict, 
c.  77,  ii.  696. 

Winterherding,  Act  as  to,  ii.  602. 

Witnesses,  proof  of  verbal  lease  by,  i.  868. 
To  subscription  of  parties  to  lease,  400. 
Number  needed,  400.    Who  cannot  be, 

400.  Formalities  required  in  subscrib- 
ing, 400.  What  they  attest,  401.  Num- 
ber  required  to  notarial  subscription, 

401.  *^       ' 
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NamM  and  dangnations  of,  in  teai- 
mgdaiiaa,  402. 

Women,  right  of  female  Uaaee  not  forfeited 
by  marriage,  though  aaaigneea  excluded, 
L204.  Doctrine  of  Inatitatioiial  writers, 
204^.  Proof  of  YwM  leaae  by,  868. 
Can  they  be  iaatmmentazy  witaeaaee 
to  anbaoription  of  leaae  ?  400. 

Wooda,  power  of  heir  of  entaU  to  leaae  or 
cat,  L  121.  Effect  of  contract  for  cut- 
ting, 121.  Difference  between  contract 
dispoaing  of  plimted  and  natural  wood, 
122.  Contract  terminates  at  death  of  - 
heir,  122.  SOom  eadua,  122.  Ri^t  to 
leaae,  122,  276.  Wood  most  have  come 
to  maturity,  122.  Powera  of  fiar  to 
cut  or  leaae  woods  burdened  with  life- 
rent, 12.>.  Powers  of  liferonter,  127. 
SUwB  eadum  may  be  leaaed  by  liferenter 
if  divided  into  portions  to  be  out  an- 
nually, 120,  121.  Power  of  liferenter 
by  reservation,  127.  Standing  woods, 
can  they  be  leased  by  liferents  ?  127. 
Right  to  cut  common  woods  giyen  in 
mineral  lease,  270.  8Uva  cadum,  or 
coppice  wood  aa  a  aouroe  of  income, 
278.  Can  woods  be  leaaed  ?  273.  Dif. 
ferenoe  between  contract  for  wood  out- 
tin^  and  lease  of,  278-76.  Liferenter 
entitled  to  cut  coppice  wood  in  use  to 
be  cut  CTery  twenty-two  years  when 
period  arrives,  but  not  to  anticipate 
period,  276,  Note  2.  Subject-matter 
of  the  lease  of  woods,  276.  Bight  to 
cut  and  to  manufacture  trees,  276. 
Sawmills,  and  power  to  erect  them, 
276.  Bight  to  use  of  water  for  floating 
away  timber,  276.  Olauaa  of  reserva- 
tion in  agricultural  leaae  aa  to  woods, 
and  power  to  take  ground  for  planting, 
886.  Bental  right  not  forfeited  by 
allowing  woods  to  decay,  ii.  128-4. 
Landlord's  ex  lege  reserved  right  of, 

208.  Lease  of  lands  with  ''woods," 
how  construed,  208.  Statutory  obliga- 
tions on  tenant  to  preserve,  208. 
Woods  included  under  the  statutes. 
Tenant's  liability  for  destruction  of, 

209.  Power  of  modification  of  penal- 
ties by  Court,  209.  Use  of  growing 
wood  to  tenant  for  repairs,  268.  An- 
nual value  of  woods,  copse,  Ac.,  for 
imposition  of  public  burdens,  how 
estimated,  806;  decisions  as  to,  808. 
Is  there  any  hypothec  under  lease  of 
woods?  888. 

Woods  and  Forests,  Commissioners  of,  who 
are,  i.  188.  l^eir  powers  of  granting 
leases,  188.  Principle  and  rules  on 
which  they  act,  184.  Ordinary  dura- 
tion of  lease  granted  by  them,  184. 
Chamberlain  or  receiver,  184.  Statu- 
tory power  to  take  and  purchase  leases 
of  lands,  &c.,  196.  May  assign  them 
to  trustee,  196.  lilay  be  merged  in 
Crown,  195.  Statutory  provisions 
applicable    to    them    as    leases,    196. 


Duimtion  of   verbal  leaaa  of  woods, 
866. 
Working  of  mines  and  ninarak,  atipali- 

tiona  as  to,  ii.  610. 
Workmen,  right  to  services  of,  in  minsnl 
lease,  1.271.    OoUiera,  271,  272.    Frk 
vision  as  to  rent  of  houses  let  to,  but 
not  included  in  leaae  of  manufactories, 
898.    In  manofactoriea,  Ao.,«whether 
have  a  preference  for  wagea,  408. 
Writ  or  oath,  proof  by,  after  triennial  or 
quinauennial  preacription,  ii.  468,  464. 
Writer  of  lease  must  be  named  and  designed, 
i.  401.    Where  leaae  written  by  men 
than  one,  887. 
Writing  esaential  to  a  lease  for  more  than 
a  year,  L  871.    Purport  of  writing,  873. 
Minute,  878.    Misaive,  878.    Writing, 
how  construed,  874.    Writing  essential 
to  rental  righta,  42^    Statutory  requi- 
site of  writing,  448.    Informal  writing 
with  possesaion,  448;  should  express  i 
finished  agreement,  460.    Writing  es 
sential  to  rental  ri^ta,  486.-- See  So 
lemnities;  Lease;  Possession. 
Written  lease,  evidence  of  constitution  am 
tenor  of,  871.    When  leaae  must  be  ii 
writing,  871.  Where  only  one  prmcips 
lease,  and  that  given  to  tenant,  landlon 
should  keep  a  copy,  872.  How  far  oop; 
available,  872.    Peculiar  ruling  in  Ei 
chequer  Court  aa  to  admissability  o 
evidence  to  supply  the  place  of  a  taoi 
of  teinds  alleged  to  be  lost,  872.  Effec 
of  leaae  upon  granterand  his  repreaei 
tativea,  872 ;  obligatory  on  wngnlaT  sw 
oessors  if  binding  on,  thoagh  deficien 
inotherstatutoryrequiaites,872.  Leai 
without  an  ish  held  good,  872.    Leai 
tin  sums  lent  by  lessee  to  lessor  repai< 
878;  for  elusory  rent,  for  service,  J».,  i 
payment  or  in  security  of  debt,  vali 
878.    Purport  of  writing,  878.    Nosp 
cifto  form  necessary,  878.    Minute  < 
miaaive,  878.    "Leaae  held  constitati 
by  combination  of  three  letters  of  dj 
f  erent  dates  written  by  a  proprietor 
a  judicial  factor  and  limd  surveyor,  ai 
an  entry  in  rental  book  by  jndic; 
factor,  878.   Effect  of  mention  of  dm 
tion  of  lease  in  receipt  of  a  first  yea 
rent,  878.    Effect  of  possession  or 
inUrveniui  on  improbative  or  def ecta 
writing,  878 ;  requisitea  of  writing  8' 
Lessor  held  entitted  to  resile  from  lei 
prepared  by  his  own  agent  during  ] 
absence,  and  signed  by  lessee,  in  whi 
agent  had  inserted  a  stipulation  as 
repairs,  which  lessee  failed  to  prove 
was  specially  authoriaed  to  insert^  3 
Cons&uction  of  writing,  874;   ii.  5 
Lease  itself  controls  any  discrepai 
between  previous  minute,  Ac,  and. 
self,  L  874.    Written  evidence  of  ^ 
sequent  dealings  modifying  oootsra 
876.    Example,  876.     Effect  of    p 
session  on  improbative  missive  or  o 
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ditions  not  embodied  therein,  876. 
Oath  of  party  to  prove  inadmissible, 
877.  Admissibility  of  parole  evidence 
as  to  the  constitution  of,  877 ;  as  to 
varying,  controlling,  or  expiscating 
stipulations  or  clauses  in,  879.  Oan 
parties  to  a,  by  a  verbal  agreement, 
drop  a  clause  out  of  a  lease  ?  896. 

Formal  written  lease  of  agricultural 
subjects,  i.  881 ;  clauses  of  agricultural 
lease,  882-98.  Clause  of  description  of 
parties,  882.  Parties,  how  desoribed, 
882.  Lands,  how  described,  882.  Cau- 
tioner, 882.  Clause  of  destination — 
heirs,  assignees,  and  sublessees,  882. 
Clause  of  possession,  888.  Description 
of  subject,  888.  Bight  thereby  con- 
ferred, 888-4J  Clause  of  duration.  884. 
Definite  ish,  entry,  884.  Effect  of 
local  usage  on  term  of  entry,  884. 
Breach  or  break  in  lease,  886.  Clause 
of  reservation^  886.  Mines  and  mine- 
rals, sea-ware,  woods,  power  to  plant, 
to  make  roads,  straighten  marches,  to 
feu  or  exchange,  886.  Bight  to  hunt, 
shoot,  and  fidli,  886.  Clause  of  meli- 
orations by  lessor,  886 ;  by  lessee,  888. 
Clause  of  warrandice,  886.  Bent  clause. 


886.  Money  rent,  grain  rent,  886. 
Money  and  grain  rent,  886.  Kain, 
arages,  and  carriages,  886-7.  Public 
burdens,  887.  Legal  terms  of  payment 
of  rent,  887 ;  conventional,  887.  Clause 
of  preservation  of  houses,  offices, 
fences,  Ac,  888;  march  dykes,  889. 
Clause  of  insurance,  889;  buildings, 
crop,  889.  Clause  of  thirlage,  874. 
Clause  of  management,  889 ;  how  pre- 
scribed course  enforced,  890;  liberty 
of  deviation  from,  890;  prolubitions, 
891.  Provisions  applicable  to  termi- 
nation of  lease,  891.  Clause  of  bank- 
ruptcy, 891.  Provisions  where  bank- 
ruptcy is  not  to  void  lease,  892.  Clause 
of  removal  892.  Stipulation  to  enforce 
removal  892.  Clause  of  reference,  892 ; 
of  mutual  performance,  of  registration, 
898.  Testing  clause,  898.  Variations 
in  clauses,  peculiar  to  dairy  and  pas- 
toral fiffms,  893;  to  mills,  894;  to 
minerals,  896;  to  fisheries,  898;  to 
manufactories,  898;  to  steam-power, 
899;  to  ferries,  899.  Testing  clause, 
899;  solemnities  of  execution,  899; 
tenor  of,  401-2.  Forms  of,  see  Appen- 
dix, iL  626. 
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D«ye  Wilton's  Sheriff  Court  Practice. 

The  Practice  of  the  Sheriflf  Courts  of  Scotland  in  Civil  Causefl. 
By  John  Dove  Wilson,  LL.D.,  Advocate.  Fourth  Edition. 
Edited  hj  J.  C.  Dovx  Wilson,  MJl^  LL.B.,  Advocate.  Demy  8vo. 
Price  30b. 

Lewis'  Sheriff  Court  Practice. 

Handbook  of  Sheriif  Court  Practice,  Civil  and  Criminal.    Second 

Edition,  revised  and  enlarged.    By  W.  J.  Lewis,  B.L.,  S.S.C. 

Demv  8vo.     Price  lOs.  fid. 
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Oraiffie's  Oonyeyancing.    Heritable  Rights. 

Scottish  T^w  of  Conveyancing.  Heritable  Rights.  Third  Edition, 
revised  and  enlarged.  *  By  John  Craioie,  M.A.,  LL.B.,  Advocate. 
Demy  8vo.    In  the  Press, 

Oraigie's  Oonveyancing.    Moveable  Rights. 

Scottish  Law  of  Conveyancing.  Moveable  Rights.  By  John 
Craigik,  M.A.,  LL.B.,  Advocate.  Second  Edition,  revised  and 
enlarged.     Demy  8vo.     Price  18s. 

Uttlcjohn's  Sketch  of  the  Law  of  Scotland. 

A  sketch  of  the  Law  of  Scotland.  For  the  use  of  Students.  By 
D.  S.  LiTTLEJORN,  Solicitor,  Dundee.  Third  Edition.  Demy 
8vo.,  cloth.     Price  38. 

ThomB  on  Judicial  Factors. 

Treatise  on  Jadicial  Factors,  Curators  Bonis,  and  Managers  of 
Rnrghs :  including  Factors  in  the  Sheriff  Courts ;  with  an  Appen- 
dix of  Relative  Acts  of  Parliament  and  Sederunt,  and  Practical 
Forms.  By  (iRorge  Huntrr  Troms,  Esq.,  Advocate.  Second 
Edition,  revised  and  in  part  re-written  by  Hugh  J.  E.  Frasxb, 
Esq.,  M.A.,  Advocate.    One  Vol.,  8vo.    Price  2l8. 

Hendry's  Styles  by  Mowbray. 

Styles  of  Deeds  and  Instraments  under  the  Titles  Consolidation, 
Conveyancing,  and  Uegistration  of  Leases  Acts,  with  Notes  on  the 
Completion  of  'f  ttles  and  an  Appendix  of  Statutes.  Adapted  firom 
the  Second  Edition  of  the  Styles  of  the  late  Jorn  Hendrt,  W.S. 
By  John  T  Mowbkay,  LL.D.,  W.S.    Price  20s. 

Cameron's  Joint-Stock  Gompanies. 

Summarv  of  the  Law  of  Joint-Stock  Companies.  To  which  are 
added  The  Companies  Acts,  1862  to  1890,  with  Copious  Analytical 
References,  and  the  Acts  Specially  Relating  to  Life  Assurance 
and  Banking  Companies.  By  P.  H.  Cameron,  S.S.C.  Second 
Edition.    One  Vol.     Demy  8vo.     Price  18s. 

Cameron's  Intestate  Succession. 

A  Summary  of  the  Law  of  Intestate  Succession  in  Scotland,  with 
a  brief  outline  of  the  Law  of  Intestate  Succession  in  England. 
By  P.  H.  Cameron,  S.S.C.    Second  Edition.    Price  168. 
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Nicolson's  Analysis. 

Analysis  of  Recent  Statutes  affecting  Parliameutai*y  Elections  in 
Scotland,  with  Appendix  containing  tlie  Statutes,  and  a  Digest  of 
Recent  Decisions  of  the  Registration  Appeal  Court.  By  James 
Badenach  Nicolson,  Esq.,  Advocate.    One  vol.    Price  7s.  6d. 

Armour's  Law  of  Rating  in  Scotland. 

The  Valuation  of  Property  for  Rating  in  Scotland.  A  Digest  of 
the  Decisions  relating  to  the  Valuation  of  Fjands  and  Hentaf^es. 
By  S.  B.  Armour,  M.A.,  Advocate,  Sheriff-Substitute  of  Caith- 
ness, Orkney,  and  Zetland,  at  Kirkwall.     Demy  8vo.     Price  ISs. 
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Anderson's  Criminal  Law. 

The  Criminal  IjSlw  of  Scotland.  By  A.  M.  Anderson,  M.A., 
IX.U.,  Advocate.    Crown  8vo.     Price  88.  6d. 
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Begg's  Treatise  on  Law-Agents. 

A  Treatise  on  tiie  l^aw  of  Scotland  relating  to  Law-Agents,  in- 
cluding the  Law  of  Costs  as  between  Agent  and  Client.  Second 
Edition.  Revised  and  enlarged  By  «l.  Hksdkrhon  Brgg,  Esq., 
Advocate.    In  one  Vol..  royal  8vo.     Price  2 Is. 

Sym's  Analysis. 

An  Analysis  of  tlie  Employera  Liability  Act  1880  (48  and  44 
Victoria,  cap.  42).  Hy  John  David  Sym,  M.A.,  Advocate. 
Second  Edition.  With  an  Appendix  containing  the  Act  and  a 
Digest  of  Recent  Cases  on  the  Liability  of  Employers  to  their 
Servants.    Demy  8vo.     Price  58. 

Cameron's  Game  Laws. 

Summary  of  the  Game  Laws.  By  P.  H.  Cameron,  Ebq.,  S.S.C. 
Crown  8vo.     Price  3s.  6d. 

Cameron's  Agricultural  Holdings  Act. 

Practical  Sketch  of  the  Agricultural  Holdings  (Scotland)  Act 
1883,  and  the  Ground  Game  Act  1880.  By  P.  H.  Camkron, 
Esq.,  S.S.C.    Crown  8vo.,  cloth.    Price  2s. 

Thorbum  on  the  Bill  of  Exchange  Act  1882. 

The  Bill  of  Exchange  Act  1882,  with  Explanatory  Motes  and 
Appendix,  with  special  reference  to  the  Law  of  Scotland.  By  W. 
D.  Thorbitrn,  Advocate.     Demy  8vo.     Price  128. 

Handbook  of  Bankers'  Law. 

Handbook  of  Bankers'  Ltiw.  By  tbe  late  IIknry  lioiiKKTSoN, 
N.P.  Fifth  Edition,  carefully  revised  ami  enlarged  by  Bremner 
Patrick  Lee,  M.A.,  Advocate.    Crown  8vo.     Trice  6s. 

Bimie's  Harried  Women's  Property  Act. 

Married  Women's  Property  (cjcotland)  Act  1881.  With  Notes  by 
J.  B.  L,  Birnie,  Esq.,  Advucinte.    Demy  8vo.,  cloth.     Price  48. 

Wood's  Trusts  Acts. 

The  Trusts  (Scotland)  Acts  1861  to  1884,  with  Notes.  By 
Philip  Francis  Wood,  Esq.,  M.A.,  B.C.L.  Oxon. ;  LL.B. 
Edinburgh,  Advocate ;  and  of  the  Inner  Temple,  Barrister-at- 
Law.    Crown  8vo.     Price  38.  6d. 
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